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FOREWORD 

This pamphlet i s  a  r e v i s i o n  o f  an e a r l i e r  guide f i r s t  publ ished i n  1965 and 
ex tens ive ly  rev ised  i n  1968. I t s  purpose i s  t o  a s s i s t  i n  a t t a i n i n g  subs tan t i a l  
u n i f o r m i t y  i n  land  a c q u i s i t i o n  p r a c t i c e s  throughout t h e  Government, based upon 
the  experiences gained i n  t h e  use o f  t h e  procedures f i r s t  inaugurated, and t h e  
i n f u s i o n  o f  new ideas and t h e  passage o f  new laws over t h e  pas t  years. 

The purpose o f  t h e  publ i c a t i o n  was discussed i n  t he  foreword t o  t h e  1965 
ed i t i on ,  wherein i t  was s ta ted :  

I t  i s  impera t ive  t h a t  Federal l and  a c q u i s i t i o n  be a  model o f  
f a i rness  and e f f i c i e n c y .  The Un i ted  States must take  p rope r t y  o n l y  when 
i t  needs i t  and owns no proper ty  a v a i l a b l e  f o r  t he  purpose. I t  must take  
t h a t  e s t a t e  s u f f i c i e n t  f o r  p r o j e c t  purposes which i s  f a i r e s t  t o  t h e  
taxpayers and owner a1 i ke. I t  must irrmediately assume con t ro l  o f  p roper ty  
acquired, f u l l y  p r o t e c t  i t s  i n t e r e s t  i n  t h a t  proper ty ,  and devote t h e  
proper ty  t o  a1 1  benef ic ia l  uses cons is ten t  w i t h  p r o j e c t  purposes. I t  must 
t r e a t  p roper ty  owners w i  t h  pe r fec t  f a i  rness, g i ve  them every consi d e r a t i  on 
cons i s ten t  w i t h  p r o j e c t  needs, p rov ide  them an oppo r tun i t y  t o  s e l l  a t  a  
f a i r  market value, o r  an e a r l y  oppo r tun i t y  t o  l i t i g a t e  t h e  issue o f  j u s t  
compensation. I t  must see t h a t  j u s t  compensation i s  p a i d  w i thou t  delay. 

I t  i s  essen t i a l ,  i f  these goals  are t o  be achieved, t h a t  Federal 
l and  a c q u i s i t i o n  be handled w i t h  un i f o rm i  ty--no ma t te r  where o r  f o r  what 
agency t h e  l and  i s  acquired. This  requ i res  conso l i da t i on  o f  l and  
a c q u i s i t i o n  i n t o  as few agencies as poss ib le  and a  h igh  degree o f  
coord ina t ion  and cooperat ion among those agencies. 
Continued g r a t i t u d e  must be expressed t o  those who d i d  t h e  c a r e f u l  

organizat ional  work and compiled the  mater ia l  f o r  past  e d i t i o n s .  The impact o f  
t h e  procedures o u t l i n e d  here in  upon t h e  t o t a l  l and  a c q u i s i t i o n  program o f  t h e  
Government can be measured by t h e  s i g n i f i c a n t  gains achieved i n  making land  
procurement more responsive t o  p u b l i c  needs w i t h  fa i rness  both t o  landowners and 
t o  t h e  publ i c weal. 

A1 though t h e  present ed i t i on ,  as r e v i  sed, represents a  subs tan t i  a1 s tep 
forward, i t  i s  hoped t h a t  the  described procedures w i  11 cont inue t o  evolve. As 
more experience i s accumul ated, and i nteragency cooperat i  on i ncreases, the  gui  de 
w i l l  be f u r t h e r  rev i sed  and ref ined.  Much c r e d i t  f o r  t h i s  r e v i s i o n  must be 



redound t o  those who heeded our previous summons t o  submi t suggestions acqui red 
through appl i ca t i on  of the  procedures deta i  1 ed i n  the o r i  g i  na l  ed i  ti ons. Because 
o f  the  success generated by t h i s  appeal, we cont inue t o  s o l i c i t  the  candid 
suggestions o f  a1 1 who have occasion t o  use t h i s  manual. 

* 
KENT FRIZZELL, 

Ass i s tan t  A t to rney  General, 
Land and Natura l  Resources D iv i s i on .  



Introductory: In the instant revision of t h i s  Procedural Guide, preferred procedures for  
coordinating agency appraisal and precondemnation negotiation responsi bi 1 i t y  with 1 i t  igati  ve 
responsibility of the Department of Justice are se t  out in surrmary, out1 ine form in the text  
of th i s  brochure. Suggestions for the guidance of acquiring agency personnel with respect t o  
planning and carrying out the land acquisition process are included in Appendix A, infra, pages 
32, 34. 

I N I T I A L  STEPS TO BE TAKEN BY THE ACQUIRING AGENCY PRIOR TO 
ACQUISITION OF THE LAND 

A. I N I T I A L  PLANNING 
1. Necessity for acquisition must be determined by agency legal officer 

in following ways: 
a .  Availability of other suitable land. - - I t  should be a sce r t a ined  

whether avai 1 ab l e  f e d e r a l l y  owned 1 and could be used f o r  p ro j ec t  i n  1 ieu  of 1 and 
contemplated f o r  acqu i s i t i on . '  

b. Need for estate or interest proposed for taking. 
(1) The cha rac t e r  of t h e  e s t a t e  o r  i n t e r e s t  needed f o r  primary 

purpose should be determined and categorized i n  t h e  manner suggested by 
t h e  na tu re  
t o  have t o  . 

i t l e  should 

form 1, appendix B, i n f r a ,  page 40. In t h i s  connection, when 
of t h e  e s t a t e  requi red  is such t h a t  t h e  Government i s  l i k e l y  
pay s u b s t a n t i a l l y  t h e  f e e  value of t h e  land,  t h e  f e e  s 
normal l y  be acqui red.' 

imple t 

l I f  such land exists ,  arrangements should be made for the transfer of i t s  use to  the 
proposed project. In th i s  connection, i t  should be borne in mind that  a revocable license 
or permit does not constitute property for which the United States i s  l iable  upon 
condemnation, and passes to  the licensee or permittee no es ta te  or interest  in the land. 
E.g., Action v .  United States, 401 F.2d 896 (C.A. 9, 1968) and authorities there cited. 
Accordingly, i f  the property to  be acquired includes lands being used under a revocable 
1 i cense or permit i ssued by a Federal agency [e.g . , grazing permits, urani um prospecting 
permits, bridge franchises, licenses to  erect river and harbor structures, permits to  erect 
and maintain telephone and power 1 ines, 1 icenses t o  occupy, lease, or sel l  fishing areas 
(supporting authorities are cited in Osborne v .  United States,  145 F.2d 892, 896 fm.5 (C.A. 
9, 1944) and in Action v .  United States,  401 F.2d 896 (C.A. 9, 1968)], the agency desiring 
to  acquire the use of the property should make arrangements (a) for the revocation of the 
revocable license or permit by the Federal agency issuing the revocable license or permit 
and (b) for such use rights in the property as are appropriate. The General Services 
Administration annually compiles and issues an inventory of Federal real property holdings. 

'See e.g., the express provisions in th i s  respect se t  out in the joint pol icy 

L statement of the Department of the Army and the Department of the Interior relat ive to  
reservoir project 1 ands (27 F .R .  1734). 



(2 > 
(2)  Coordination of project w i t h  other agencies should be considered 

to u t i l ize  remainder interests and avoid severance damage payments. 
3 

(3) Consideration should be given to providing access, water, e tc . ,  
t o  severed properties, i f  consistent with purpose of taking, t o  minimize 
severance damages. Simi 1 ar  consideration might be given to excepting 
mineral interests .  
c. Consideration should be given to the ultimate cost of interests 

taken.--A term for  years may be cost-justified i f  the property i s  l ikely t o  be 
used for short-time intervals;  i t  cannot be cost-justified i f  the terms are to  
be successively extended. 

2. Legislative authority for acquisition must be established in the 
following particulars: 

a. The statutory basis for operating the program for which property wi Z Z  
be used. 

(1) Authority for  acquiring 1 and. 
(2) Appropriation from which just compensation i s  to  be paid and 

limitations on the amount that can be spent for  land acquisition. 
(3) If  fund i s  limited, a finding should be made as to whether a 

taking i s  required for an essential public purpose before just  
compensation i s  determined in condemnation proceedings. 4 

b.  If defects i n  the agency's authority to condemn are found, or i f  the 
extent of that authority i s  unclear, i t  i s  recommended that clarifying 
legislation or an expl ici  t authorization in an appropriation act be obtained 
before acqui si  t i  on of properties i s commenced .= 

3. Procure Surveys and Maps. 
a. Planning map. --A planning map on one sheet should 

the fol 1 owi ng : 
(1) Exterior boundaries of the real property to 

parcel s therein. 

be prepared showing 

be acquired and the 

3Sec. 301(9) of Pub. L .  91-646, approved Jan. 2, 1971, 84 S t a t .  
a s  follows: 

1894, 1905, provides 

"(9) I f  the  acqu i s i t ion  of only pa r t  of a property would leave i t s  owner with an 
uneconomic remnant, the  head of t h e  Federal agency concerned sha l l  o f f e r  t o  acquire the  
ent  i r e  property. " 

4Typical 1 imi t i n g  s t a t u t e s ,  and c e r t i f i c a t i o n s  required t o  accompany requests f o r  
condemnation, a r e  s e t  out a t  p.23, infra. A discussion of problems created by conditions 
precedent in  authorizing a c t s  appears in Appendix A ,  infra ,  pp.32. 

5For a discussion and c i t a t i o n  of au thor i t i e s  r e l a t i n g  t o  s t a t u t o r y  author izat ion t o  
condemn, see I Federal Condemnation Handbook, sec.  1.100. For guide1 ines  with respect t o  the  
r igh t  of the  Government t o  acquire lands by donation o r  purchase subject  t o  various rever te r  
conditions,  options,  and use r e s t r i c t i o n s ,  see Regulations of t h e  Attorney General issued on 
October 4, 1970, pursuant t o  Pub. L .  91-393, approved September 1, 1970, 84 S t a t .  835 and 
page 4, infro. 



(2) The general location of major improvements and s t ructures .  
(3) The 1 ocati  on of proposed Government construction. This map 

should show the general out l ines  of the  construction areas appropriately 
i denti f i ed (runways, barracks and admi ni s t r a t i  on areas ,  housi ng areas,  
e tc . ) .  In any acquisition of real property where the requirement i s  based 
on technical c r i t e r i a  (such as  ai  r f i e l  ds, amnuni t i  on storage areas ,  and 
comnunication s t a t i ons ) ,  the pl anning map shoul d show such c r i t e r i a  
schematical ly.  

(4 )  The location of exi s t ing rights-of-way f o r  roads, highways, 
railways, u t i l i t i e s ,  e t c .  

(5) The proposed route of relocation of any of the  rights-of-way 
mentioned in (4) above. I f  the  proposed route of any proposed re1 ocation 
of a right-of-way l i e s  too great  a distance from the  real  property 
proposed fo r  acquisi t ion t o  be shown in the v ic in i ty  map. 

(6) The approximate location and direction of flow of natural water 
courses. 

(7)  A small -scale location i n se r t  showing the  general location of 
real property. 

(8) Any other pert inent information having a bearing on plans f o r  
the acquisi t ion of the real property. 
In order tha t  project 1 imits may be ascertained and d i f f i c u l t  enhancement 

questions avoided, the maps should be suff ic ient ly  broad t o  include a l l  property 
LC fo r  which project  use i s  a foreseeable poss ib i l i ty .  Such other maps should be 

prepared as wi 11 be helpful in determining the type of t e r r a in ,  the  v ic in i ty  of 
the  land, and i t s  location in connection with the  exis t ing and proposed 
f a c i l i t i e s .  

b. Map legend.--Since any map i s  merely f o r  intragovernment use, i s  not 
expressive of the  f inal  project ,  and cannot be re1 ied on by landowners t o  
indicate  enhancement they may expect o r  special damage they may suf fe r ,  e.g., 
from proximity t o  a possibly harmful feature,  a1 1 maps should be marked "This map 
i s  i l l u s t r a t i v e  only. I t  does not, of i t s e l f ,  define the f inal  approved 
project  ." 

4. Prepare Project Plans of Operat ion. 
In reservoir  projects where flowage easements a re  acquired, there should 

be c lea r ly  designated plans of operation t o  avoid multiple l i t i g a t i o n  fo r  
subsequent changes in operation under the original  project  authorization. 

B. PROCUREMENT OF T I T L E  EVIDENCE 

1. Agency to  obtain t i t l e  data expeditiously. 
An agency which has authority t o  acquire land should obtain a1 1 necessary 

t i t l e  data fo r  use in negotiations fo r  purchase and l a t e r ,  i f  necessary, f o r  use 
in condemnation proceedings. 



2. Use of Standards of Department of Justice. 
T i t l e  evidence ob ta ined  should conform t o  "Standards f o r  t h e  P repa ra t i on  

o f  T i t l e  Evidence i n  Land A c q u i s i t i o n s  by t he  Un i t ed  States,"  i ssued  by t he  
Department o f  Jus t i ce ,  s ince t he  At torney General must ( w i t h  c e r t a i n  except ions) 
approve t i t l e s  and conduct condemnation proceedings, un less a u t h o r i t y  t o  do so 
has been delegated t o  t he  i n t e r e s t e d  Department o r  Agency pursuant t o  Pub. L. 91- 
393, approved September 1, 1970, 84 S ta t .  835. 

3. Contracting for Tit 1 e Evidence. 
a. Contracts  f o r  t i t l e  evidence should be l e t  as soon as p r o p e r t y  needed 

i s  i d e n t i f i e d .  
b. To assure t he  prompt d e l i v e r y  o f  t he  f i n a l  cont inued a b s t r a c t  o r  f i n a l  

t i t l e  c e r t i f i c a t e  o r  t i t l e  insurance p o l i c y ,  p r o v i s i o n  should be made f o r  
w i t hho ld i ng  a p o r t i o n  o f  t h e  con t rac t  p r i c e  u n t i  1 t h e  ac tua l  d e l i v e r y  o f  t he  
f i n a l  form o f  t he  t i t l e  evidence. 

c. I n  condemnation proceedings where a d e c l a r a t i o n  of t a k i n g  has been 
f i l e d :  

(1) Genera l l y  i t  i s  n o t  necessary t o  c o n t r a c t  f o r  a f i n a l  
c e r t i f i c a t e  o f  t i t l e  o r  t i t l e  insurance po l  i c y  when 1 ands a r e  acqu i red  by 
t he  f i l i n g  o f  a d e c l a r a t i o n  o f  t a k i n g  i n  a condemnation proceeding--  
al though arrangements must be made f o r  t h e  cont inuance o f  t h e  t i t l e  data 
t o  d i s c l o s e  t h e  pendency o f  t he  condemnation s u i t .  Other than t h i s  
except ion,  t h e  standards and requirements f o r  f e e  a c q u i s i t i o n  by d i r e c t  
purchase should be observed. 

(2) Each agency w i  11 be p r i m a r i l y  governed i n  a1 1 such cases by t he  
requirements o f  t he  1 oca l  r ep resen ta t i ve  o f  t h e  Department o f  J u s t i c e  
charge w i t h  t h e  p rosecu t ion  o f  t h e  condemnation proceedings, such as t he  
necess i t y  o f  o b t a i n i n g  an in te rmed ia te  search o r  t i t l e  c e r t i f i c a t e  t o  
cover t he  pe r i od  from t h e  date o f  t he  p r e l  im inary  t i t l e  examination t o  t he  
date o f  t he  f i l i n g  f o r  recorda t ion  o f  e i t h e r  a l i s  pendens o r  t he  judgment 
on t he  d e c l a r a t i o n  o f  t a k i n g  i n  t he  l o c a l  l and  records. 
4. Curative Data and Other Pertinent Information Not Disclosed by a Title 

Certificate or Abstract. 
a. The acqui r ing agency should ob ta in  and f u rn i sh  as spec i f i ed  here ina f te r :  

(1) F u l l  in format ion concerning owners, i n c l u d i n g  i n f o r m a t i  on as t o  
6 minors, incompetents, persons i n  possession, adverse c la ims  encountered, 

and any o ther  in fo rmat ion  usua l l y  no t  inc luded  i n  t i t l e  c e r t i f i c a t e s ,  bu t  
which has a bear ing on who must be made p a r t i e s  t o  a condemnation s u i t .  
The ma te r i a l  f u rn i shed  should i nc l ude  a d e t a i l e d  ana l ys i s  o f  t i t l e  data 
and conc lus ion by t he  acqui r i n g  agency on ownership. 

61n this connection, please see 11-C-3-a-(1). infra, pp. 17, 18. 



(2) As f u l l  in format ion as poss ib le  regarding ownership, both i n  
cases of d i r e c t  purchase and condemnation. 

(3) For the  Uni ted States Attorney, w i thout  awai t ing  h i s  request 
therefor ,  t i t l e  cura t ive  data r e l a t i n g  t o  t r a c t s  being condemned, such as 
a f f i d a v i t s  o f  hei rships,  c e r t i f i c a t e s  as t o  persons i n  possession, o r  
evidence o f  unrecorded conveyances. 
b. When a t i t l e  company f a i  1 s t o  f u r n i s h  promptly necessary cont inuat ion  

evidence i n  accordance w i t h  i t s  contract ,  t h e  acqu i r i ng  agency should, w i thout  
delay, f u r n i s h  c e r t i f i c a t e s  o f  search prepared by agency personnel o r  by o ther  
q u a l i f i e d  persons, o r  such o ther  in format ion as the  Uni ted States At torney may 
requi re.  

C. PROCUREMENT OF APPRAISALS 

1. Compliance With Uniform Appraisal Standards. 
Apprai sa l  s shoul d be prepared i n  compl i ance w i t h  the  "Uni form Apprai sa l  

Standards f o r  Federal Land Acqui s i  t i o n s "  i ssued by the  Interagency Land 
Acqui s i  ti on Conference (1972) . 

2. Number and Qua1 i f ication of Appraisal Reports. 
a. I n  any acqu is i t i on  o f  substant ia l  value invo lv ing  any s i g n i f i c a n t  need 

f o r  condemnation proceedings the  acqu i r ing  agency should ob ta in  a t  1 east  two 
appraisal reports  by appraisers acceptable t o  the  United States Attorney and meet 
the  requirements o f  subparagraph 4 below. 

b. Such reports  should be obtained p r i o r  t o  any change i n  character o f  the 
property o r  use and should be reviewed and approved by the  Uni ted States 
At torney 's  o f f i c e  as a competent basis f o r  expert  va lua t ion  testimony p r i o r  t o  
the  conclusion o f  d i r e c t  purchase negot ia t ions  whenever prac t icab le .  

c. By use o f  the  procedure suggested, negot ia t ions  by the  agency w i  11 be 
concluded on the  same fac tua l  basis as a c la im w i l l  be pressed i n  condemnation; 
i t  may even enable t r i a l  counsel t o  evaluate t r i a l  r i s k s  and p a r t i c i p a t e  i n  
r e a l i s t i c  negot iat ions f o r  purchase of controverted t r a c t s  w i t h i n  the  1 i m i  t s  o f  
agency compensation a u t h o r i t y  before condemnation proceedings are comnenced.' 

3. Selection of Appraisers. 
a. The names of independent appraisers being considered should be 

submitted t o  the United States Attorney f o r  h i s  advance approval, thereby 
e l iminat ing,  i n  most instances, the  necessity f o r  the  Uni ted States At torney t o  
employ another appraiser a t  a l a t e r  date f o r  t r i a l  purposes and avoid the  

'A recent directive to personnel of the Land and Natural Resources Division entitled 

b "Preparation and Review of Appraisal Evidence for Trial" i s  reproduced in appendix A, infro, 
pp.34-37. 



unfavorable inferences and problems caused by changing apprai sers midway in what 
really i s  a single transaction. 

b.  This wi 11  insure that the appraisers who wi 1 1  t es t i fy  a t  a t r i a l  are 
able to  make the i r  inspections a t  an early date, before the appearance of the 
property i s a1 tered. 

c. If unqualified appraisers are employed who cannot be used in t r i a l s ,  
th i s  information i s  frequently obtained by opposing counsel who attempt to  
subpoena them, or use the fact  to  prejudice the Government Is case in t r i a l s .  

4. Appraisal Contracts and Fees. 
a. After consultation with an appropriate representative of the 

Department of Justice,  the acquiring agency should contract for  the appraiser 's  
services for t r i a l  preparation and testifying a t  t r i a l ,  and for  "updating" the 
appraisal , during the in i t i a l  phase of contracting for the report. 

b.  If the property to  be acquired has timber in comercial quantit ies,  
mineral deposits, growing crops, or any other element which may increase the 
value of the land, acre should be taken to  insure that appraisers are employed 
who are qualified to  evaluate the extent to which such timber, minerals, crops, 
e tc . ,  may enhance the market value of the land in that area. In the case of a 
highly specialized element of value such as uranium, refractory clay, or vast 
amounts of timber, experts i n  those f ie lds  should be obtained to  determine 
amounts, quality, extractabi l i ty ,  accessibi l i ty ,  commercial demand, etc.  If 
possible, these experts should also be qualified to determine and tes t i fy  to the 
extent to  which the presence of such deposits or other elements, actually enhance 
the market value of the land. 

c. Appraisers should be advised of the scope of appraisal desired and 
the guidelines set  out in paragraphs 5 and 6 of th i s  part IC; and they should 
specifically be instructed to  consider so-called "severance damages" and project 
influence to  assure an offset  of benefits in partial taking cases, discussed 
infra,  pages 7-9. 

d .  When i t  has been found advisable to  employ an additional appraiser 
to eval uate property a1 ready appraised, such additional apprai ser should conduct 
his investigation and prepare his report without benefit of prior appraisals to  
insure his arriving a t  an independent judgment. 

e. Appraisal fees should be approved by the acquiring agency only af te r  
careful negotiation and investigation to  determine whether they are reasonable 
i n  accordance with the rates customarily charged in that area for  competent 
appraisals and valuation testimony. 



5. Appraisal Reports. 
a. Great care should be exercised t h a t  t h e  appraisal  i s  i n i t i a l l y  

prepared on the  lega l  basis which w i  11 be the  Government's p o s i t i o n  i n  the  event 
o f  t r i a l .  Therefore, i t  i s  suggested t h a t  where any t r a c t  presents unusual and 
compl i cated val  u a t i  on o r  o ther  1 egal problems, there  should be coordinat ion among 
the  acqu i r ing  agency, the  Uni ted States At torney and the  Land and Natura l  
Resources D i v i s i o n  of t he  Department o f  J u s t i c e  i n  Washington, D.C., p r i o r  t o  
abandonment o f  e f f o r t s  t o  acquire the  t r a c t  by d i r e c t  purchase. Any 
comnunication between the  agency and the  Department should have the  end i n  view 
os a r r i v i n g  a t  a cons is ten t  l ega l  p o s i t i o n  and fu rn ish ing  the  appraiser  a t  t he  
outset  w i t h  the  lega l  guidel ines which w i l l  continue t o  be cont ro l1  i n g  should the  
case go t o  t r i a l  . 

b. The appraisal reports  should be carefu l  1 y  reviewed w i t h  consideration 
given t o  these matters: 

(1) The apprai s e r '  s  qua1 i f i c a t i  ons. 
(2) The fac tua l  data on which the  appraisal  r e p o r t  i s  based t o  

insure  tha t - -  
(a) an accurate p l a t  o f  t he  proper ty  being condemned i s  

included; 
(b) the  appra iser 's  eva luat ion  i s  i n  accordance w i t h  and 

cur rent  t o  the  co r rec t  va lua t ion  date and inc ludes and p e r t i n e n t  
market data occur r ing  a f t e r  any previous appraisal  data; 

(c) any necessary rev is ions  have been made t o  r e f l e c t  changes 
i n  p r o j e c t  p lans occurr ing up t o  the  va lua t ion  date. 
(3) Whether the  appraiser  has g iven proper cons idera t ion  i n  h i s  

repor t  t o  the  effect, i f  any, on market value o f  a l l  easements, r i gh ts -o f -  
way o r  other  encumbrances which burden the  land being taken, o r  o f  present 
zoning requirements o r  poss ib le  f u t u r e  changes there in .  

(4) The appra iser 's  determinat ion o f  h ighest  and best  use, 
inc lud ing- -  

(a) The basis fo r  the  determinat ion and whether i t  can be 
supported by a showing of demand i n  the  market f o r  the  proper ty  a t  
t h a t  use. 

(b) A showing, i f  possible, o f  l a c k  o f  market demand o r  lack  
o f  economic f e a s i b i l i t y ,  o f  any o ther  poss ib le  uses. 
(5) Market value should be a r r i v e d  a t  exc lus ive  o f  enhancement due 

t o  the  Government p ro jec t .  
I f  the  p r o j e c t  f o r  which the  property i s  being taken i s  one which 

increases the value o f  the property i n  i t s  v i c i n i t y ,  t he  appraiser  should 
be requ i red  t o  i nves t iga te  the  market (a) t o  determine the  t ime when 



p r o j e c t  i n f lue r l co  becare apparent i n  t h e  market, and (b) t o  n o t e  sa les  
which were excluded as comparable because o f  p r o j e c t  i n f l uence .  See 
Un i t ed  S to tes  v. M i l l e r ,  317 U.S. 369 (1943); Un i t ed  S to tes  v. Crance, 341 
F.2d 161 (C.A. 8, 1965), c e r t .  den. 382 U.S. 815. U n i t e d  S to tes  v. 
Reynolds, 397 U.S. 14 (1970). 

(6) B e n e f i t s  from t h e  governmental p r o j e c t  must be excluded. 
(a) The Federal  law i s  e s t a b l i s h e d  t h a t  j u s t  compensation 

payable by t h e  Un i ted  S ta tes  should  be reduced by b e n e f i t s  t o  
remain ing 1 ands a r i  s i ng  f rom t h e  governmental p r o j e c t .  Bauman v. 
Ross, 167 U.S. 548, 584, (1897) ; U n i t e d  S to tes  v. M i l l e r ,  317 U.S. 
369, 376 (1943); Aaronson v. U n i t e d  Stotes,  79 F.2d 139 (C.A. D.C. 
1935); D i ck  v. U n i t e d  Stotes,  169 F. Supp. 491, 494 (C.  C ls .  1959); 
Leh igh Va l l ey  Coal Co. v. Chicago, 26 Fed. 415, 416 (N.D. Ill. 
1886); U n i t e d  S ta tes  v. Trout ,  386 F. 2d 216, 221-223 (C.A. 5, 
1967) ; Un i t ed  S to tes  v. Rands, 389 U.S. 121 (1967). The d o c t r i n e  o f  
o f f s e t t i n g  b e n e f i t s  i s  t oo  o f t e n  over looked and so appra isa l  r e p o r t s  
i n  p a r t i a l  t a k i n g  s i t u a t i o n s  should  be c a r e f u l l y  checked i n  t h i s  
respect .  Th i s  i s  p a r t i c u l a r l y  so because s t a t e  law o f t e n  d i f f e r s  
w i t h  respec t  t o  t h e  o f f s e t t i n g  o f  b e n e f i t s  and app ra i se r s  whose 
experience i s  l a r g e l y  i n  s t a t e  cou r t s  may no t  be f a m i l i a r  w i t h  t h i s  
impor tan t  aspect o f  Federal  law. 

(b) "A spec ia l  b e n e f i t  i s  nonetheless such because o t h e r  lands 
i n  1 i ke s i t u a t i o n s  a re  s i m i l a r l y  b e n e f i t t e d . "  U n i t e d  S to tes  v. 
2,477.79 Acres of Lond i n  Be1 1 County, Texos, 259 F.2d 23, 28 (C.A. 
5, 1958); Aaronson v. U n i t e d  S to tes ,  79 F.2d 139, 141 (C.A. D.C. 
1935) ; U n i t e d  S to tes  v. R i v e r  Rouge Co. , 269 U.S. 411, 415-416 
(1926); Un i t ed  S to tes  v. Trout, 386 F.2d 216 (C.A. 5, 1967) ; U n i t e d  
S to tes  v. F o r t  Smith R i v e r  Development Corporat  ion,  349 F .2d 522 
(C.A. 8, 1965); U n i t e d  S to tes  v. Crance, 341 F.2d 161 (C.A. 8, 
1965) ; Pokladnik v. Un i t ed  Stotes,  378 F. 2d 59 (C.A. 5, 1957), p e r  
c u r i  am. 

(c) I t  i s  impor tan t  t h a t  appra ise rs  c l e a r l y  e s t a b l i s h  t h e  
f ac t s  suppor t ing a c l a i m  o f  b e n e f i t  t o  t he  remainder, s i nce  t h e  
ex ten t  o f  t he  bene f i t  t o  a t r a c t  caused by t he  Federal p r o j e c t  i s  a 
f ac t  quest ion.  Un i t ed  S to tes  v. 2,477.79 Acres of Lond i n  B e l l  
County, Texos, 259 F.2d 23, 28-29 (C.A. 5,1958). 
(7) Where o n l y  a p a r t  of a landowner 's t r a c t  i s  taken, severance 

damage est imates,  if any, should be supported. 
(a) I t  should f i r s t  be determined wh i t he r  i t  w i l l  be t h e  

p o s i t i o n  o f  t h e  Government on any t r i a l  o f  t h e  case t h a t  t h e  p a r t  
taken i s  an i n t e g r a l  p a r t  o f  a u n i t a r y  whole w i t h i n  t h e  meaning o f  
the  Federal law o f  eminent domain. Sharp v. Un i t ed  Stotes,  191 U.S. 



341, 354 (1903). a f f i  mi ng Sharp v. Un i ted  States, 112 Fed. 893 
(C.A. 3, 1902) a t  p. 896; B a e t j e r  V. Un i ted  Stotes, 143 F. 2d 391, 
395 (C.A. 1, 1944). cer t .  den. 323 U.S. 772; Cole Investment Co. v. 
Un i ted  States, 258 F. 2d 203, 204 (C.A. 9, 1958); Un i ted  Stotes v. 
M i l l s ,  237 F.2d 401, 404 (C.A. 8, 1956). 

(b) There must a lso  be u n i t y  of ownership. Un i ted  States V. 
Honolulu P lan ta t i on  Co. , 182 F.2d 172 (C.A. 9, 1950). ce r t .  den. 340 
U.S.820. 

(c) There i s  no severance damage unless there  i s  a d iminut ion 
i n  the  market value o f  the  p a r t  remaining. The Federal law i s  t h a t  
" s t r i c t  proof  o f  the l oss  i n  market value t o  the  remaining parcel i s  
obl igatory."  Cole Investment Co. v. Un i ted  States, 258 F.2d 203, 
204 (C.A. 9,1958) ; Uni ted States v. Honolulu P lan ta t i on  Co., 182 F. 
2d 172, 179 (C.A. 9, 1950). c e r t  den. 340 U.S.820; Un i ted  States v. 
26.07 Acres of Land i n  Hempstead, 126 F. Supp. 374, 377 (E.D.N.Y. 
1954). 

(d) The d iminut ion i n  market value o f  the  land remaining must 
be due t o  the  tak ing  o f  the  p a r t  belonging t o  the  condemnee and no t  
t o  t h e  tak ing  o f  lands belonging t o  others. Campbell v. Un i ted  
States, 266 U.S. 368, 372 (1924); Boyd v. Un i ted  States, 222 F. 2d 
493, 494, 495 (C.A. 8, 1955) ; Winn v. Un i ted  States, 272 F. 2d 282, 
287 (C .A. 9, 1959) . 

(e) "Severance damages," l i k e  o the r  elements o f  j u s t  
compensation, must not  be based upon speculation. Sharpe v. Un i ted  
States, 112 Fed. 893, 897 (C.A. 3, 1902). a f f ' d  191 U.S. 341; M i l l e r  
v. Un i ted  States, 137 F. 2d 592, 595 (C.A. 3, 1943). 

(f) Any enhancement due t o  the  p r o j e c t  should be excluded 
from the  value o f  t he  whole immediately p r i o r  t o  t h e  tak ing.  See 
(5) supra, page 7. 

(g) Appraisers too  f requent ly  use "severance damage: as a 
ca tcha l l  which tends t o  become the t a i l  which wags the  dog. Where 
appraisal repo r t s  have fac tua l  data such as sales, earnings, etc., 
t o  support the  value o f  t he  p a r t  taken, too  o f t e n  so-cal led 
severance damages are simply s ta ted as the  appra iser 's  op in ion  
w i thout  s p e c i f i c a t i o n  as t o  haw he got  them. 

(h) A c la im f o r  severance damage by reason o f  an a l leged 
" invasion o f  pr ivacy"  has been denied. Un i ted  States v. 69.67 Acres 
of Land i n  Oyster Bay, 152 F. Supp. 441, 444, 445 (E.D.N.Y. 1957). 
a f f  ' d  sub nom. Un i ted  States v. Chase, 260 f. 2d 405, 410, 411 (C.A. 
2, 1958) . 
(8) The appraisal techniques used should be c l e a r l y  explained and 

supported i n  the  repor t .  



5. Evaluat ion of Appraisal Evidence. 
The market data should be evaluated in the manner provided below: 
a .  Prior sales of property being acquired. 

(1) Since the f a i r  market value of the property a t  the time i t  i s  
acquired i s  the measure of the just compensation t o  be paid for i t .  E.g. 
United States v .  Miller. 317 U.S.  369, 373, 374 (1943); Olson v .  United 
States ,  292 U.S. 246, 255 (1934); United States v. Toronto Nor. Co., 338 , 

U.S. 396, 402-407 (1949) ; prior sales of the property being acquired, 
reasonable recent and not  forced, are the best evidence of val  ue. E .g., 
Baetjer v. United States ,  143 F.  2d 391, 397 (C.A. 1, l944), cer t .  den. 
323 U.S. 772; Bailey v. United States,  325 F .  2d 571 (C.A. 1, 1963). 

(2) Where the sale i s  between a willing buyer and a willing se l l e r  
and  i s  no t  so remote as to  render the price of no bearing on the present 
market value, i t  i s  reversible error to  reject evidence of such prior sale 
as proof of the value of the land. United States v. Ham, 187 F.  2d 265, 
269, 270 (C.A. 8,  1951); United States v. Certain Parcels of Land in 
Philadelphia (Wainwright), 144 F.  2d 626, 629, 630 (C.A. 3, 1944). 

(3) In th i s  connection i t  should be borne in mind t h a t  
consideration of prior sales of the identical property has been sustained 
a1 though the sales occurred several years before the acquisition by the 
Government. E.g. ,  Dickinson v. United States, 154 F.2d 642, 643 (C.A. 4, 
1946) (sale in 1937 held properly admitted when taking was in 1943) ; Lore 
v. United States,  141 F. 2d 981, 983 (C.A. 8,  1940; United States v. 
Becktold Co., 129 F. 2d 473, 479 (C.A. 8, 1942) (sale in 1925 held 
properly admitted when taking was in 1939). Accordingly, make certain 
t h a t  prior sales of the identical property are properly considered. 
b.  Sales of other properties. 

(1) With market value being the measure of just  compensation, 
absent transactions involving the property i tsel  f ,  "Sales a t  arms length 
of similar property are the best evidence of market value." Welch v. 
Tennessee Val ley Authority, 108 F.  2d 95, 101 (C.A. 6, 1939), cer t .  den. 
309 U.S. 688; Baetjer v. United States, 143 F. 2d 391, 397 (C.A. 1, 1944), 
cer t .  den. 323 U.S. 772. Too often in appraisal reports the sales 
approach has been relegated to a position as simply one of three 
approaches to  value, with more time and attention being given to  income 
and reproducti on approaches. 

(2) Consideration should be given to why and how the sales used are 
more nearly comparable to  the subject property; and ,  i f  the sales were of 



property considered to be more or less valuable than the subject 
property, what adjustments were made. 

(3) Verification of each sale should include, whenever possible, 
the names of the buyer and seller, broker and/or closing attorney, deed 
records, book and page number, and consideration paid. Contact should be 
made with at least one of the parties to the transaction and the 
motivation for the sale should be determined, if possible, and whether it 
was an arm's length transaction on the open market. 

(4) A concise statement should accompany each sale used showing the 
appraiser's reason for considering it as a comparable, the degree of 
comparabi 1 i ty, physical ly, economical ly and functional ly, and any 
adjustments, plus or minus, in the comparison to the subject property. 

(5) Whenever adequate sales data are available, other indicia of 
value, hereinafter discussed, should be used only as a check on the value 
arrived at by market data. 
c. Capital ization of income. 

(1) Where the sales data are not adequate and the property is 
income producing, capital ization of income produced by the property may be 
considered. It is essential in using this approach that the income and 
expenses be verified, and that the capitalization rate be established by 
the market, giving proper consideration to the type of interest being 
condemned and to any risks inherent in receipt of the income. It should 
be borne in mind that a very slight change in the capitalization rate wi 1 1  
make a substantial change in the valuation. 

(2) Too often the income approach is treated at such length that it 
tends to overshadow the sales data. Even when the property is income 
producing, it there are adequate sales of similar property to establish a 
fair market value there is little need to get into the capitalization of 
income with its great variables, such as capitalization rate, Inwood 
factors, gross income, effective gross income, net income before 
recapture, net income after all depreciation, residual techniques, etc. 
Such variables are generally so complicated and confusing to the 
evaluating body, in addition to being so subject to manipulations which 
are difficult to combat, that they render this approach a difficult one at 
best. 

(3) Utmost care should be taken, in using this approach, to 
consider only income which property itself will produce--not income 
produced from the use of the property for a business enterprise. "The 
question for determination by the jury is the market value of the property 
taken, not 



t h e  damage t o  t h e  business o f  t h e  owner i n  ope ra t i ng  t h a t  p rope r t y . "  
Un i t ed  S ta tes  v. Ham, 187 F. 2d 265, 271 (C.A. 8, 1951) ; U n i t e d  S ta tes  ex 
r e 1  TVA v. Powelson, 319 U.S. 266, 282, 283 (1943); S t i p e  v. U n i t e d  
S ta tes ,  337 F. 2d 818, 821, 822 (C.A. 10, 1964). and cases t h e r e  c i t e d :  
A. G. Dav is  I c e  Co. v. Un i t ed  S ta tes ,  362 F. 2d 934, 937 (C.A. 1, 1966); 
U n i t e d  S ta tes  v. Sowards, 370 F. 2d 87, 89 (C.A. 10, 1966); "It i s  t h e  
l and  which i s  appropr ia ted,  and n o t  t h e  bus iness conducted thereon."  
M a t t e r  of C i t y  of Rochester (Smith St. Br idge) ,  234 App. D iv .  583, 587, 
255 N.Y.S. 801 (1932). 
d. Reproduct ion cos t  o f  new l e s s  dep rec i a t i on .  

(1) A l b e i t  t h e  l e a s t  r e l i a b l e  i n d i c i a  o f  va lue (e.g., U n i t e d  S ta tes  
v. Ce r t a i n  I n t e r e s t s  i n  Proper ty  i n  Champaign County, I 1  I., 271 F. 2d 379, 
382 (C.A. 7, 1959). c e r t .  den. 362 U.S. 974; 2 Orgel, Va lua t ion  Under 
Eminent Domain (2d ed. 1953). secs. 188-199, p a r t i c u l a r l y  page 57) ,* i n  t h e  
case o f  spec i  a1 purpose p roper t ies - -so -ca l  1 ed "unique" p roper t ies - -wh i  ch 
a re  n o t  g e n e r a l l y  bought and sold,  i t  i s  sometimes necessary t o  r e s o r t  t o  
r ep roduc t i on  c o s t  new l e s s  d e p r e c i a t i o n  f o r  want o f  any more re1  i a b l e  
method o f  v a l u a t i o n  t o  determine "market value." Churches have l ong  been 
g iven as an example o f  "unique" p r o p e r t i e s  n o t  g e n e r a l l y  bought and sold,  
bu t  a number o f  sa les o f  churches f o r  use as churches have occurred i n  the  
Washington, D.C., area. 

(2) The rep roduc t i on  cos t  approach should  never  be used "when no 
one would t h i n k  of reproduc ing t he  p rope r t y . "  U n i t e d  S ta tes  v. Toronto 
Nav. Co., 338 U.S. 396, 403 (1949); U n i t e d  S t a t e s  v. Benning Housing 
Corporat ion,  276 F. 2d 248, 253 (C.A. 5, 1960); Buena V i s t a  Homes, Inc .  v. 
Un i t ed  States,  281 F. 2d 476, 478 (C.A. 10, 1960); Un i t ed  S ta tes  v. 49,375 
Square fee t  of Land i n  Borough of Manhattan, 92 F. Supp. 384, 387, 388 
(S.D.N.Y. 1950). af f  I d  p e r  curium sub nom. Un i t ed  S ta tes  v. Tishman Rea l t y  
81 Constr. Co. , 193 F. 2d 180 (C.A. 2, 1952, c e r t  den. 343 U.S. 928. Since 
t h i s  approach a lmost  i n v a r i a b l y  tends t o  r e s u l t  i n  t he  h i ghes t  p o s s i b l e  
v a l u a t i o n  and thus t o  imp lan t  i n  t h e  minds o f  t he  f a c t f i n d i n g  body 
i n f l a t e d  f i gu res  which a re  d i f f i c u l t  t o  erase, i t  should n o t  be used even 
as a check upon more re1 i a b l e  methods w i t hou t  a showing t h a t  a reasonable 
prudent person would cons ider  r ep roduc t i on  o f  t h e  p r o p e r t y  invo lved .  
Un i ted  S ta tes  v. Cer ta in  I n t e r e s t s  i n  Proper ty  i n  the  Borough of B rook lyn  
(For t  Hamilton), 326 F. 2d 109, 115 (C.A. 2 ,  1964). c e r t .  den. 377 U.S. 
978. 

There a f t e r  a r a the r  comprehensive discuss ion,  t h e  author s t a t e s  as  one of h i s  
conclusions t h a t  " s t ruc tu ra l  cost  should be recognized a s  an i n f e r i o r  measure of value, t o  
be given weight only in those cases where more s a t i s f a c t o r y  evidence based on actual s a l e s  
or on earning power i s  not ava i l ab le . "  



(3) It i s  important t o  bear i n  mind tha t ,  i f  r e s o r t  i s  necessary t o  
t h e  reproduct ion cos t  method, a1 1 forms o f  depreciat ion--physical  , 
economic and funct ional  --must be consi dered.g The existence of such 
deprec ia t ing  f a c t o r s  i s  so important  t h a t  where o the r  processes are 
possi b l  e the  reproduct ion approach i s p roper l y  re jected,  and, even when 
used, must be sc ru t i n i zed  c a r e f u l l y .  Dangers t o  be avoided i n  considering 
t h e  cos t  o f  reproduct ion are  we l l  sumnarized i n  Un i ted  States v .  49,375 
Square Feet of Land i n  Borough of Manhattan, 92 F. Supp. 384, 387, 388 
(S.D.N.Y. 1950). a f f ' d  p e r  curium sub nom. Un i ted  States v .  Tishman 
r e a l t y  & Constr. Co., 193 F. 2d 180 (C.A. 2, 1952). c e r t .  den. 343 U.S. 
928. 
6. A ~ ~ r a i s a l  Anal vsis, 
An appraisal  ana lys is  used by the  Uni ted States Attorneys i s  s e t  ou t  i n  

appendix 0,  infra, page 57. Use o f  t h i s  ana lys is  by the  acqu i r i ng  agency w i  11 
assure t h a t  the appraisals o f  the  agency are su i tab le  f o r  t r i a l .  Where more than 
one appraisal has been obtained and there  are substant ia l  variances as t o  the  
area, qua1 i t y  o r  evaluat ion o f  the property, e f f o r t s  should be made t o  reconci 1 e 
the  variances. 

D. NEGOTIATION PROCEDURES AND CONTACTS WITH LANDOWNERS 

1. I n  accordance w i t h  the  requirements o f  sect ion 301 o f  Pub. L. 91-646, 
approved January 2, 1971, 84 Stat .  1894, 1904, before the  i n i t i a t i o n  o f  
negot iat ions f o r  rea l  property, the head o f  the Federal agency must establ  i sh an 
amount which he be1 ieves t o  be j u s t  compensation the re fo re  and make a prompt 
o f f e r  t o  acquire the  proper ty  f o r  t he  f u l l  amount so establ  ished. I n  no event 
sha l l  such amount be less  t h a t  the  agency's approved appraisal o f  the  f a i r  market 
value o f  such property. The head o f  the  Federal agency concerned must provide 
the  owner o f  t he  r e a l  property  t o  be acquired w i t h  a w r i t t e n  statement of ,  and 
surnnary o f  the basis fo r ,  the amount he establ ished as j u s t  compensation. Where 
appropriate the  j u s t  compensation f o r  the  r e a l  p roper ty  acquired and f o r  the 
damages t o  the  remaining r e a l  property  must be separate ly  stated. 

91n h i s  "Condemnation Appraiser 's Handbook" (l938), George L. Schmutz po in ts  out  
(p.78) t ha t  elements of depreciat ion other  than physical  q u i t e  comnonly cons t i t u t e  the  major 
pa r t  of the  t o t a l  deprec ia t ion found i n  s t ructures.  I n  2 Orgel, "Valuat ion Under Eminent 
Domain" (2d ed. 1953). sec. 188, p. 3,  i t  i s  s ta ted t h a t  "other forms o f  
depreciation--obsolescence, inadequate o r  excessive size, and other forms i n  
inadaptabi l  i ty--are often f a r  more s i gn i f i can t  than mere physical  deter iorat ion. "  This 
au thor i t y  warns t ha t  "whenever reproduct ion cost i s  o f fe red  as evidence, t he  cour t  should 
make every e f f o r t  t o  assure a f u l l  deduction f o r  those e lus ive  forms o f  depreciat ion, 
obsolescence and inadequacy, t ha t  are so o f t en  disregarded by a l l  but the  most careful  
appraisers." I d .  sec. 199 a t  p. 57. Courts have long taken occasion t o  s t ress the 
necessity f o r  a su f f i c ien t  deduction f o r  depreciat ion. E.g., Uni ted s ta tes  v. Boston, C. C. 

L. 
& N.Y. Canal Co., 271 fed. 877, 889 (C.A. 1, 1921); Uni ted States v. 371 Acres of Land i n  
Borough of Queens, 50 F. Supp. 110, 112, 113 (E.D.N.Y. 1943). 



2. A t  t h e  i n i t i a l  c o n t a c t ,  t h e  landowners a f f e c t e d  by  a  Government 
8 p r o j e c t  shou ld  be g i v e n  t h e  pamphlet e n t i t l e d  "Progress,  P r o p e r t y  and J u s t  

CompensationsM which i s  addressed t o  t h e  p u b l i c  and d e s c r i b e s  t h e  power of 
emi nent  domain. 

3. The r e p r e s e n t a t i v e  o r  t h e  n e g o t i a t o r  o f  t h e  a c q u i r i n g  agency has 
perhaps t h e  b e s t  o p p o r t u n i t y  t o  e f f e c t  an e x c e l l e n t  r e l a t i o n s h i p  w i t h  t h e  
1  andowners t h r o u g h  h i  s  conduct .  H i s  p a t i e n t  e x p l a n a t i o n s  and cour teous,  
cons ide ra te  t rea tmen t  o f  landowners can c r e a t e  an atmosphere which wi  11 be most 
d e s i r a b l e  i n  g e t t i n g  p u b l i c  suppor t  w i t h  r e g a r d  t o  t h e  a c q u i s i t i o n  o f  p r o p e r t y  
f o r  a  s p e c i f i c  p r o j e c t .  

4. Every  e f f o r t  shou ld  be made t o  conv ince  t h e  landowner o f  t h e  
competency and judgment o f  t h e  a p p r a i s e r s  who have been ass igned  t h e  t a s k  o f  
e s t i m a t i n g  t h e  f a i r  market  v a l u e  o f  t h e  p r o p e r t y  and t h e  tho rough  and d e t a i l e d  
manner i n  which t h e  e v a l u a t i o n  has been completed. However u tmost  c a u t i o n  must 
be e x e r c i s e d  b e f o r e  p e r m i t t i n g  any Government a p p r a i s a l s  t o  be examined by  t h e  
1  andowners o r  t h e i  r a t t o r n e y s .  I n d i s c r i m i n a t e  o r  u n i  1  a t e r a l  permi s s i o n  t o  
exami ne Government a p p r a i s a l s  can s e r i o u s l y  j e o p a r d i z e  t h e  U n i t e d  S t a t e s  i n  t h e  
t r i a l  o f  a  d i f f i c u l t  condemnation case. 

5. The n e g o t i a t o r  must be ve ry  e x p l i c i t  i n  d e t a i  1  i n g  t h e  expenses t o  be 
i n c u r r e d  by t h e  p r o p e r t y  owner i n  e f f e c t i n g  a  se t t l emen t ,  such as t h e  requ i rement  
t h a t  a1 1  de l i nquen t  taxes  and a1 1  o r  t h a t  p o r t i o n  o f  t h e  c u r r e n t  taxes  which a r e  
1  i e n s  on t h e  l a n d  must be p a i d  i n  accordance w i t h  t h e  requ i rements  o f  t h e  l o c a l  
t a x i n g  a u t h o r i t i e s .  See 11-C-3c, in f ra ,  pp.17-19. 

6. The r e p r e s e n t a t i v e  of  t h e  n e g o t i a t o r  o f  t h e  a c q u i r i n g  agency shou ld  
be f a m i l  i a r  w i t h  a1 1  o f  t h e  b e n e f i t s  and payments p rov ided  f o r  i n  Pub. L. 92-646, 
approved January 2 ,  1971, 84 S t a t .  1894." 

7. Emphasize t h e  avenues of  sav ings whenever and wherever p o s s i b l e .  
These sav ings may be p e r t i n e n t  and, i f  so, shou ld  be b rough t  t o  t h e  owner 's  
a t t e n t i o n :  

(a) Cost of t i t l e  search: I t  i s  n o t  unusual  i n  a  t r a n s a c t i o n  
between p r i v a t e  p a r t i e s  t o  r e q u i r e  t h e  s e l l e r  t o  f u r n i s h  p r o o f  t h a t  t h e r e  

1°Sec. 303 of Pub. L. 91-646, approved Jan. 2, 1971, 8 4  Stat. 1894, 1906, provides as 
fol 1 ows : 

"The head of a federal agency, as soon as practicable after the date of payment of the 
purchase price or the date of deposit in court of funds to satisfy the award of compensation 
in a condemnation proceeding to acquire real property, whichever is the earlier, shall 
reimburse the owner, to the extent the head of such agency deems fair and reasonable, for 
expenses he necessarily incurred for-- 

" (1) recording fees, transfer taxes, and similar expenses incidental to conveying such 
real property to the United States; 

" (2) Penalty costs for prepayment of any preexisting recorded mortgage entered into in 

good faith encumbering such real property; and 

"(3)  the pro rata portion of real property taxes paid which are allocable to a period 
subsequent to the date of vesting title in the United States, or the effective date of 
possession of such real property by the United States, whichever is the earlier." 



are  no legal 1 iens against  the  property on the  date of t rans fe r .  The 
Government, on the  other hand, bears the  expense of obtaining t i t l e  
evidence. 

(b) Costs f o r  effecting transfer of t i t l e :  I t  i s  sometimes 
incumbent upon the owner t o  pay f o r  the  cost  of preparing the  necessary 
instruments t o  t rans fe r  h is  t i t l e  and recording the  instruments. The 
Government does most of t h i s  with no cost  t o  the  owner. B u t  see 11-C-3- 
h ( l ) ,  infra, page 20. 

(c) No brokerage fees: The majority of transactions a r e  handled 
through a real e s t a t e  broker with fees  ranging from 3 t o  10 percent. 
There are  no brokerage fees in t h i s  transaction.  

(d) Payment in cash: In some cases the s e l l e r  does not receive the 
fu l l  consideration f o r  some indef in i te  period of time o r  must accept a 
f i r s t  of second t r u s t  (or mortgage) in order t o  complete the transaction.  
The Government wi 11 make fu l l  cash payment. 

(e) Retention of improvements may be possible: Sometimes the owner 
has the option of retaining any of the improvements located on the  
property a t  thei  r apprai sed sal  vage val ue. 
6. Care should be taken t o  avoid any possible representations t ha t  the 

project  as  then planned i s  complete and t ha t  there will be no fu r ther  need of 
additional property of the owner being acquired, f o r  example, f o r  access areas 
t o  a reservoir .  Otherwise there i s  a r i sk  of the Government being charged f o r  
enhancement contrary t o  the rule of United Sta tes  v. M i  1 l e r ,  317 U. S. 369 (1943) . 

7. I f  agreement fo r  d i r ec t  purchase i s  reached, the  negotiator should 
secure execution of an enforceable contract .  

(a) Suggested forms of a sa les  contract  (designated as  "Offers To 
Sell real Property" and "Offer To Sell Easement") are  attached as  forms 2 
and 3 respectively, appendix B. infro, pages 45, 48. 

(b) Conformity t o  local requirements wi 11 prevent l a t e r  attempts t o  
have instrument voided for  f a i l u r e  t o  do so. 



A C Q U I S I T I O N  BY D I R E C T  PURCHASE 

A. I N I T I A T I N G  REQUESTS FOR PRELIMINARY OPINIONS OF T I T L E  

1. A f t e r  en te r i ng  i n t o  a  con t rac t  f o r  t he  purchase o f  r e a l  p roper ty ,  o f  
any i n t e r e s t  t he re i n ,  a  p r e l i m i n a r y  op in i on  o f  t i t l e  by the  A t to rney  General w i l l  
be obta ined unless t he  i n t e r e s t e d  department o f  agency has rece ived  a  de lega t ion  
o f  a u t h o r i t y  t o  approve t i t l e s  pursuant t o  Pub. L. 91-393, approved September 1, 
1970, 84 S ta t .  835 (See B, in f ro) ,  o r  un less n o t  r equ i r ed  by s t a tu te .  For  t h i s ,  
a  "Purchase Assembly," con ta i n i ng  the  f o l l o w i n g  i tems, should  be t r a n s m i t t e d  t o  
t he  Ass is tan t  A t to rney  General , Land and Natu ra l  Resources D i  v i  s i  on, Department 
o f  Jus t i ce ,  Washington, D.C. 20530. 

a. Any accepted op t i on :  an executed sa les,  dona t ion  o r  exchange 
agreement; o r  correspondence c o n s t i t u t i n g  an o f f e r  and acceptance. 

b. T i t l e  evidence complying w i t h  t h e  requi rements  s e t  o u t  i n  t h e  
"Standards f o r  t h e  Prepara t ion  o f  T i t l e  Evidence i n  Land A c q u i s i t i o n s  by t h e  
Un i ted  States."  I f  t he  t i t l e  evidence i s  a  t i t l e  c e r t i f i c a t e ,  r e p o r t  o r  i n t e r i m  
b inder ,  an e x t r a  copy thereo f  should be t ransmi t ted .  Any ana l ys i s  o f  t i t l e  data 
and conc lus ions on ownership made on b e h a l f  o f  t h e  a c q u i r i n g  agency should  
accompany t h e  t i t l e  evidence. 

c. May of p l a t  o f  the  land  t o  be acquired, i f  ava i l ab l e .  (See pp. 2, 3, 
supra).  

d. C e r t i f i c a t e s  of i n s p e c t i o n  and possession, mechanics' 1  i e n  c la ims,  
and o the r  mi sce l  1  aneous data c o n s i s t i n g  o f  documents which t h e  agency may w i  sh 
t o  be p r e l i m i n a r i l y  considered, o r  which may be h e l p f u l  i n  cons ide r i ng  t h e  
s u f f i c i e n c y  o f  t h e  t i t l e ,  o r  e x p l a i n i n g  o b j e c t i o n s  conta ined i n  t h e  t i t l e  
e v i  dence. 

e. The o r i g i n a l  and a  copy of t h e  d r a f t  o f  t h e  deed t o  t h e  Un i ted  
States,  i f avai  1  ab le .  

f. A  l e t t e r  t r a n s m i t t i n g  t he  purchase assembly, p r o p e r l y  s igned by an 
au tho r i zed  o f f i c i a l  o f  t he  agency, which conta ins:  

(1) A  request  f o r  a  p r e l i m i n a r y  op in i on  o f  t i t l e .  



(2) A statement i d e n t i f y i n g  the  property by number o f  acres, parcel 
number, t h e  name of t he  p r o j e c t  f o r  which i t  i s  being acquired, i t s  
l o c a t i o n  by c i t y ,  county, and state,  t he  name o f  t he  vendor, and the  
considerat ion t o  be pa id  f o r  t he  property.  

(3) A c i t a t i o n  o f  t he  p e r t i n e n t  au tho r i za t i on  and appropr ia t ion  
acts. 

(4) Any add i t i ona l  comnent o f  in fo rmat ion  which may be h e l p f u l  i n  
consider ing the  s u f f i c i e n c y  o f  t he  t i t l e .  
2. A p re l im ina ry  op in ion  w i l l  then be rendered and sent t o  the  agency 

o r  i t s  designated representat ive w i t h  the  purchase assembly. 

B. APPROVAL OF T I T L E S  BY CERTAIN DEPARTMENTS AND AGENCIES 

When the  in te res ted  department o r  agency has received a  delegat ion of 
au tho r i t y  t o  approve t i t l e s ,  subject  t o  the  general superv is ion o f  t he  At torney 
General pursuant t o  Pub. L. 91-393, approved September 1, 1970, these departments 
and agencies must comply w i t h  the  regulat ions issued by the Department on October 
2, 1970. General pi t e r i a  governing the  establ ished p r i n c i p l e s  i n  approving the  
t i t l e  t o  rea l  property  being acquired by the  United s ta tes  are se t  ou t  i n  these 
regul  a t i  ons . 
C. CLOSING A DIRECT PURCHASE ACQUISITION 

1. I f  the  Department o f  Jus t i ce  i s  t o  handle the  c los ing  o f  a  d i r e c t  
purchase acqui s i  ti on: 

a. The request from the agency t o  c lose the  t ransact ion  should comply 
w i t h  the  fo l lowing:  

(1) Enclose the  purchase assembly, i nc lud ing  the  t i t l e  evidence, 
cont rac t  o f  sale, copy o f  t he  p re l im ina ry  opinion, d r a f t  o f  deed and 
r e l a t e d  papers, and, unless an exchange o r  donation, a  Treasurer 's check 
f o r  the  f u l l  amount of the  purchase p r i c e  se t  f o r t h  i n  the  contract .  

(2) Make reference t o  and i d e n t i f y  the  enclosed check. 
(3) Respond t o  the  request f o r  waivers as t o  outstanding o i l ,  gas 

o r  mineral i n te res ts  o r  easements i f  i t  i s  determined t h a t  such i n t e r e s t s  
o r  r i g h t s  w i l l  no t  i n t e r f e r e  w i t h  the  contemplated use o f  the  property, 
and respond t o  the  request f o r  s p e c i f i c  in format ion  necessary f o r  use a t  
the  c los ing.  

(4) Advise the  name and address of i t s  f i e l d  representat ive who i s  
t o  ass i s t  the c los ing  attorney, a t  o r  before the  c los ing,  arrange f o r  the  
payment o f  the costs f o r  the  recordat ion o f  the  deed t o  the  Uni ted States 



i f  the Government i s  to pay such costs (see 3-9, infro, p.20), and s t a t e  
who i s  to  take possession of the property in behalf of the acquiring 
agency. 
2. If the closing of the purchase i s  by a closing attorney of any agency 

which handles i t s  own closing: The f ie ld  representative or closing attorney 
should follow s t r i c t l y  the closing procedure s e t  o u t  in the respective manuals 
prepared by his agency for such purpose, and the specific instructions received 
from his agency. 

3. Action required for  closing by e i ther  the Department 
agency attorney: 

a. Inspection of Property Immediately Prior to the Clos 
(1) Immediately prior to the closing of the purchase 

being acquired should be inspected by e i ther  the closing 

of Justice or 

ing: 
, the premises 
attorney, hi s 

assis tant ,  or an authorized employee of the acquiring agency, for the 
purpose of ascertaining the rights or claims of persons in possession, and 
any unrecorded mechanics1 liens for work or labor performed or material 
furnished within the statutory period. The resul t  of th i s  inspection 
should be evidenced by the execution of the Certificate of Inspection and 
Possession (form 4. appendix B ,  infro, p .  50). 

(2) If  any person i s  found in possession, his rights in the 
property should be determined and a duly executed disclaimer (form 5, 
appendix B ,  infro, p .  50), should be obtained. 

(3) If the inspection discloses bui 1 dings or improvements which 
have been reserved by and are to be removed by the vendor subsequent to  
the closing, then a proper commitment or a clearance bond, i f  
circumstances so require, should be obtained t o  assure such removal. 

(4) If the inspection discloses any other questionable objection or 
outstanding right, such question or right must be eliminated or the matter 
should be reported to  the Land and Natural Resources Division before the 
delivery of the check. 
b.  Preparation of the Closing Statement: 

(1) A closing statement (form 6,  appendix B ,  infro, p .  53) should 
be prepared covering in detail a1 1 charges to  be deducted from the 
purchase pri ce check, i ncl udi ng a1 1 taxes and assessments constituting 
liens against the property, regardless of whether the amount of such taxes 
and assessments have been determined; outstanding judgments, both State 
and Federal ; mortgages or deeds of t rust ;  Internal Revenue stamps; amounts 
reserved under any performance or other bond for t i t l e  requirements 
affecting the property; and all  1 iens, statutory or otherwise. 



c.. Tax Liens o r  Assessments Not Payable on Date of Closing: 

(1) I f  the c l o s i n g  i s  had a f t e r  taxes o r  o the r  assessments become 
a f i x e d  o r  inchoate l i e n  but  are no t  payable, o r  t he  amounts thereof are 
not  determinable a t  the closing, adequate p rov i s ion  must be made t o  assure 
the  payment thereof .  

(2) I f  the  amount o f  such taxes and assessments are  determinable, 
then a c e r t i f i e d  check from the vendor payable t o  the  proper tax ing  
a u t h o r i t y  should be held. I f  such amount i s  no t  determinable a t  t he  
c los ing,  an est imate thereof  should be made a f t e r  consu l ta t i on  w i t h  the  
proper tax ing  author i ty ,  and a c e r t i f i e d  check obta ined from the  vendor 
f o r  a sum no t  l e s s  t h a t  the  amount o f  the taxes o r  assessments on the  
property f o r  t he  preceding year, p l u s  20 percent thereof ,  payable t o  the  
proper tax ing  au tho r i t y .  

(3)  I n  the  event the  vendor i s  unwi 11 i n g  o r  unable t o  provide such 
check, the required amount i n  the form o f  a cash ier 's  check payable t o  the  
proper tax ing  a u t h o r i t y  should be w i thhe ld  from the  purchase p r i ce .  

(4) When these undetermined taxes and assessments become due, a f t e r  
ob ta in ing  an o f f i c i a l  t a x  statement, the  c e r t i f i e d  check o r  cash ie r ' s  
check should be promptly forwarded t o  the tax  col  l ec to r ,  w i t h  the  request 
t h a t  the tax  rece ip ts  be returned t o  the sender w i t h  h i s  check, payable t o  
the  vendor, i n  the  amount o f  any refund due. 

(5) The rece ip ted t a x  b i  11 , together  w i t h  advice t h a t  any refund 
has been made, should be forwarded t o  the  "acquir ing agency" f o r  i nc lus ion  
i n  the  purchase assembly, and a copy o f  t he  t r a n s m i t t a l  l e t t e r  forwarded 
t o  the  Land and natura l  Resources D i v i s i o n  f o r  i t s  records. 
d. Exception Where T i t l e  Company Assumes Responsi b i  1 i t y  fo r  Outstanding 
Taxes : 

Where the  evidence o f  t i t l e  cons is ts  o f  a t i t l e  c e r t i f i c a t e  o r  
insurance pol i cy ,  and funds are wi thheld f o r  payment o f  taxes, the  amount 
so w i thhe ld  may e turned over t o  the  t i t l e  company, provided the  company 
w i l l  agree t o  issue a f i n a l  t i t l e  c e r t i f i c a t e  o r  p o l i c y  i n  which no tax  
1 i en o r  unpaid taxes w i  1  1 be noted, o r  i f noted, w i  1  1 be f o l  1 owed by the  
statement" f o r  the payment of which prov is ion  has been made by the deposit  
o f  a s u f f i c i e n t  sum w i th  t h i s  company." The t i t l e  company w i  11 enter  i n t o  
an escrow agreement w i t h  the  vendor t o  hold such sum f o r  the  s a t i s f a c t i o n  
of the  taxes u n t i l  they are due, and t o  r e t u r n  any excess t o  the  vendor. 
e. Preparat ion and Execution o f  Deed t o  the  United States: 

When a l l  ob jec t ions  t o  the  t i t l e  and a l l  requirements noted i n  the  
pre l im inary  t i t l e  op in ion  have been sat is f ied ,  and any subsequently 



(2) 
mater i  a1 , 
i. Del 

(1) 
o r  c e r t i  f 

t he  

(20 )  

d iscovered adverse c l a i m  has been disposed o f ,  t h e  deed o f  conveyance t o  
t he  Un i ted  States prepared i n  compliance w i t h  t he  requirements s e t  o u t  i n  
"Standards f o r  t h e  Prepara t ion  o f  T i t l e  Evidence i n  Land A c q u i s i t i o n s  by 
t h e  Un i t ed  S ta tes"  prepared by t h e  Land and Natu ra l  Resources D i v i s i o n  
should be executed, sealed and a t t es ted ,  where l o c a l l y  requ i red ,  and 
acknowledge by t he  g r a n t o r  and h i s  spouse as would be t he  case of a  
p r i v a t e  t r a n s f e r  under l o c a l  law. 
f. Documentary and Other t a x  Stamps: 

P r i o r  t o  t h e  reco rda t i on  of t h e  deed t o  t h e  Un i ted  States,  t he re  
should be a f f i x e d  t he re to  a l l  documentary stamps r e q u i r e d  i n  t h e  s t a t e  i n  
which t h e  p rope r t y  i s  located.  
g. Recording Deed t o  t h e  Un i ted  States:  

(1) I f  the  cos t  f o r  such reco rd ing  i s  n o t  o therw ise  p rov ided  for ,  
t h e  reco rd ing  f ee  i s  t o  be p a i d  by t h e  Government, i n  e i t h e r  o f  t he  
f o l l o w i n g  ways: 

(a) I f  the  a c q u i r i n g  agency has a  f i e l d  r e p r e s e n t a t i v e  
a t t end ing  t h e  c los ing ,  t he  rep resen ta t i ve  wi 11 arrange f o r  t he  
payment o f  such cos t .  

(b) Otherwise, s ince  t he  Department o f  J u s t i c e  has no 
a u t h o r i t y  t o  make such payment, t he  c l o s i n g  a t t o rney  should reques t  
t h e  recorder  o f  deeds t o  execute a  voucher on form S-1034, and 
fo rward  t he  same t o  t he  a c q u i r i n g  agency f o r  payment. 
(2) The requ i red  form and t h e  name and address o f  t he  a c q u i r i n g  

agency should be fu rn ished  t he  recorder .  
h. Release of Mortgages, Deeds o f  T r u s t  and Judgments: 

(1) P r i o r  t o  o r  a t  the  t ime o f  c l os i ng ,  a1 1  mortgages, deeds o f  
t r u s t ,  judgments and a1 1  o ther  encumbrances r e f e r r e d  t o  i n  the  p r e l  iminary  
t i t l e  op in ion,  o r  discovered subsequent t o  t he  dated o f  t h e  p r e l i m i n a r y  
t i t l e  evidence and p r i o r  t o  t he  dated o f  t h e  reco rda t i on  o f  t he  deed t o  
the  Uni ted States, should be s a t i s f i e d ,  released o r  discharged, o f  record. 

Fees f o r  the  recorda t ion  of these inst ruments o r  o the r  c u r a t i v e  
such as recordable a f f i d a v i t s ,  must be p a i d  by t he  vendor. 

i v e r y  o f  T reasurer ' s  Check t o  Vendor: 
The purchase money check o r  the balance thereof i n  a  c a s h i e r 1  s  

i e d  check payable t o  t he  vendor may be d e l i v e r e d  t o  him, a f t e r :  
(a) A l l  ob ject ions t o  t he  t i t l e  and requirements contained i n  

p re l im ina ry  t i t l e  op in ion  have been e l iminated,  and inst ruments 



re leasing a l l  l i e n s  o r  encumbrances on the  property and the  executed 
deed t o  the  Uni ted States have been recorded. 

(b) The c los ing  a t to rney has been advised by the  abs t rac te r  
o r  the t i t l e  company, as the case may be, t h a t  the  records have been 
rechecked t o  a  date subsequent t o  the  recordat ion o f  the  deed t o  the  
United States, and the cont inuat ion evidence w i l l  show t i t l e  t o  the  
proper ty  vested o f  record i n  the  Uni ted States o f  America, sub jec t  
only t o  those object ions which have been admin i s t ra t i ve l y  determined 
t o  be acceptable t o  the  Government and have been waived as ind ica ted 
i n  the  c los ing  ins t ruc t ions ,  and he has ascertained i n  the  event the  
t i t l e  evidence i s  t o  be a  t i t l e  c e r t i f i c a t e ,  o r  a  t i t l e  insurance 
po l i cy ,  t h a t  such c e r t i f i c a t e  o r  p o l i c y ,  together  w i t h  any e x t r a  
copy thereof ,  w i l l  be issued i n  the  form se t  ou t  i n  the  above- 
mentioned "Standards." 

j. Delay i n  Closing a  D i r e c t  Purchase: 
(1) I f ,  f o r  any reason, the  t ransact ion cannot be closed w i t h i n  30 

days from the  r e c e i p t  o f  the  purchase p r i c e  check, t h e  c los ing  a t to rney 
should repor t  such delay t o  the Land and Natural Resources D iv is ion ,  o r  t o  
the  i n te res ted  agency if the  c los ing  i s  assigned t o  i t s  representat ive,  
g i v i n g  reason f o r  t he  delay, and s t a t i n g  when i t  i s  an t i c ipa ted  t h a t  t he  
purchase w i  11 be closed. 

(2) If for  any reason the t ransact ion cannot be closed, the  c los ing  
a t to rney should r e t u r n  the  purchase assembly and a l l  r e l a t e d  papers, 
together  w i t h  the  Treasurer 's  check t o  the  designated o f f i c e r  o r  h i s  
agency, expl a i  n i  ng f u l  l y  t he  reasons f o r  t h e i  r r e t u r n  and recommendi ng 
fu r the r  act ion.  Prompt ac t i on  i s  necessary because delay may g i ve  the  
owner excuse t o  repudiate h i s  contract.  Uni ted States v. 2,974.49 Acres in  
Clarendon County, S.C., 308 F. 2d 641 (C.A. 4, 1962). 

C. FINAL TITLE ASSEMBLY REQUIRED FOR A FINAL TITLE OPINION BY THE ATTORNEY 
GENERAL 

1. Upon r e c e i p t  of t he  recorded deed t o  the  Uni ted States, o r  a  t r u e  
copy thereof i n  the event the  time required f o r  i t s  recordat ion unduly delays the 
t ransmi t ta l  o f  the Purchase Assembly, and the  f i n a l  t i t l e  evidence showing t i t l e  
vested i n  the  Uni ted States, such documents should be reviewed by the  c los ing  
attorney. I f  found s a t i  s fac tory  , the completed purchase assembly, consi s t i n g  o f  
the fol lowing items, should then be forwarded t o  the  Land and Natural Resources 
D iv is ion :  

(a) A l l  data c o n s t i t u t i n g  the  cont rac t  o f  sale, donation o r  
exchange, together  w i t h  the  p l a t  o r  map o f  t he  proper ty  i f  avai 1  able; 



(b) Final title evidence, including the original of any certificate 
or pol icy; abstracts; etc. ; 

(c) Original or a true copy of the deed of conveyance to the United 
States; 

(d) Certificate of Inspection and Possession extended to the date 
of closing and accompanying executed di scl aimers, if any; 

(e) Vendor's receipt for the purchase money; itemized closing 
statement; and the vendor's commitment or performance bond, if any, 
assuring the clearance of the site; 

(f) Miscell aneous and re1 ated documents, such as affidavits, copy 
of pertinent portions of articles of incorporation, resol utions 
authorizing sale, certifications as to corporate standing, and all other 
related data obtained to show the elimination of the objections and the 
meeting of the requirements contained in the prel iminary title opinion; 

(g) Either the transmittal letter or any accompanying statement 
should explain how each objection or requirement set out in the 
preliminary title opinion, or subsequently disclosed by a continuation 
search, has been met; 

(h) If the original deed is not forwarded with these papers, it 
should be submitted as early as possible. 
2. A final opinion rendered by the Attorney General is del ivered to the 

agency will a1 1 data and title evidence. 



ACQUISITION BY CONDEMNATION PROCEEDINGS 

A. MATERIAL AND INFORMATION TO BE FURNISHED WITH REQUEST FOR CONDEMNATION 

The Act of August 1, 1888, 25 S t a t .  347, 40 U.S.C. Sec. 257, provides i n  
p e r t i  nent pa r t :  

* * * i n  every case i n  which * * * any * * * o f f i c e r  of t h e  Government has 
been, o r  h e r e a f t e r  sha l l  be, authorized t o  procure rea l  e s t a t e  * * * he 
s h a l l  be * * * authorized t o  acqui re  t h e  same f o r  t h e  United S t a t e s  by 
condemnation * * * and i t  sha l l  be t h e  duty of t h e  Attorney General of t h e  
United S t a t e s ,  upon every app l i ca t ion  * * * t o  cause proceedings t o  be 
comenced f o r  condemnation * * *. 

T h u s ,  t h e  Attorney General Shall  i n s t i t u t e  proceedings t o  acqui re  1 and upon a 
determination of a need t h e r e f o r  by n acquir ing agency. 

To conduct condemnation proceedings properly,  and t o  in su re  an u l t imate  
conclusion which i s  just both t o  t h e  public  and t h e  landowners, t h e  Attorney 
General must be f u l l y  apprized of t he  background of t h e  reques t  f o r  t h e  tak ing .  
The following procedure i s  suggested a s  an a i d  t o  t h e  end. 

1. A reques t  f o r  acqu i s i t i on  of property by condemnation must be 
i n i t i a t e d  by l e t t e r  t o  the  Attorney General signed by t h e  head of t h e  acquir ing 
agency o r  his authorized representa t ive  containing t h e  fo l  1 owing i n  add i t ion  t o  
the  ma te r i a l s  spec i f i ed  i n  paragraphs 2,  3 and 4 a s  appropr ia te :  

(a)  Statement t h a t  t h e  Agency Head has determined t h a t  t h e  taking 
i s  necessary f o r  t h e  p a r t i c u l a r  pro jec t .  ( I f  t h e  request  f o r  acqu i s i t i on  
i s  by an authorized r ep resen ta t ive  r a t h e r  than by t h e  Agency Head, a 
r e c i t a t i o n  of t h e  delegat ion of a u t h o r i t y  should be included.) 

(b) Statement whether i m e d i  a t e  possession i s  needed f o r  pub1 i c 
purposes, o r  spec i f i ca t ion  of da t e  when possession i s  required toge the r  
w i t h  information a s  t o  who wil l  assume management r e s p o n s i b i l i t i e s  of t h e  
property when possession i s  obtained. 

(c) Before requesting possession of real  property, compl i ance must 
be had with t h e  provisions of Pub. L. 91-646, approved January 2, 1971, 84 



S t a t .  1895, w i t h  p a r t i c u l a r  a t t e n t i o n  be ing  g i v e n  t o  Subsect ions 301 (4) 
and 301 (5), which p r o v i d e  as f o l l  ows: 

(4) No owner s h a l l  be r e q u i r e d  t o  su r render  possess ion of 
r e a l  p r o p e r t y  b e f o r e  t h e  head o f  t h e  Federa l  agency concerned pays 
t h e  agreed purchase p r i c e ,  o r  depos i t s  w i t h  t h e  c o u r t  i n  accordance 
w i t h  s e c t i o n  1 of t h e  Act  of  February  26, 1931 (46 S t a t .  1421; 40 
U.S.C. 258a), f o r  t h e  b e n e f i t  o f  t h e  owner, an amount n o t  l e s s  t h a t  
t h e  agency's approved a p p r a i s a l  o f  t h e  f a i r  market  v a l u e  o f  such 
p r o p e r t y ,  o r  t h e  amount o f  t h e  award o f  compensation i n  t h e  
condemnation proceeding f o r  such p r o p e r t y .  

(5) The c o n s t r u c t i o n  o r  development o f  a  p u b l i c  improvement 
s h a l l  be so scheduled t h a t ,  t o  t h e  g r e a t e s t  e x t e n t  p r a c t i c a b l e ,  no 
person  l a w f u l l y  occupying r e a l  p r o p e r t y  s h a l l  be r e q u i r e d  t o  move 
f r o m  a  d w e l l i n g  (assuming a  replacement dwe l l  i n g  as r e q u i r e d  b y  
t i t l e  I 1  w i l l  be a v a i l a b l e ) ,  o r  t o  move h i s  bus iness o r  f a r m  
opera t ion ,  w i t h o u t  a t  l e a s t  n i n e t y  days ' w r i t t e n  n o t i c e  f rom t h e  
head o f  t h e  Federal  agency concerned, o f  t h e  date  by which such move 
i s  r e q u i r e d .  

It i s  n o t  considered t h a t  t h e  p rov is ions  o f  Sect ion 301 (5) w i l l  a f f e c t  t h e  
r i g h t  t o  immediate possession o f  p r o p e r t i e s  where, w i t h o u t  a w a i t i n g  t h e  90-day 
per iod,  mot ions f o r  possession a r e  f i l e d  t o  o b t a i n  possess ion o f  smal l  p o r t i o n s  
o f  ranches, farms o r  o t h e r  l a r g e  p r o p e r t i e s  and t h e  owner o r  t h e  person i n  
possession may r e t a i n  possession of  a  s u f f i c i e n t  p o r t i o n  o f  t h e  p r o p e r t y  i n  o r d e r  
f u l l y  t o  en joy  t h e  possession o f  h i s  home and t h e r e  w i l l  be no i n t e r f e r e n c e  w i t h  
t h e  o p e r a t i o n  o f  h i s  bus iness o r  farm. 

(d) Statement whether d e c l a r a t i o n  o f  t a k i n g  i s  des i red ,  i n  manner 
p rov ided  i n  40 U.S.C. sec. 258a. 

(e) A  statement,  where a p p l i c a b l e ,  showing compl i ance  w i t h  t h e  
p r o v i s i o n s  o f  Sec t ion  102 (c)  of  t h e  Na t iona l  Environmental  Pol i c y  Ac t  o f  
1969 (NEPA), 83 S t a t .  852, 52 U.S.C., Sec. 4321 e t  sea., and t h e  N a t i o n a l  
H i s t o r i c  P r e s e r v a t i o n  A c t  o f  1966, 80 S t a t .  915, 16 U.S.C., sec. 470. 

( f )  Des igna t ion  o f  f i e l d  r e p r e s e n t a t i v e  t o  r e c e i v e  cop ies o f  
i ns t ruments  f i l e d ,  t o  p r o v i d e  c e r t i f i c a t e  o f  i n s p e c t i o n  and possession,  
and w i t h  whom a c t i o n  concern ing t h e  proceeding shou ld  be coord inated.  

(g) Where an a c t  a u t h o r i z i n g  a c q u i s i t i o n  o f  p r o p e r t y  f o r  a  Federa l  
p r o j e c t  l i m i t s  t h e  t a k i n g  t o  lands descr ibed by metes and bounds (e.g. Ac t  
o f  Sept. 28, 1962, 76 S t a t .  650; Act  o f  Sept. 9, 1959, Sec. 8a, 73 S t a t .  
479, repea led  by Ac t  o f  June 8, 1962, Sec. 1, 76 S t a t .  92) o r  o the rw ise  
l i m i t s  t h e  t a k i n g  by r e f e r e n c e  t o  maps, e t c .  (e.g., Ac t  o f  October 18, 
1968, 82 S t a t .  1188; Act  o f  Sept. 11, 1964, 78 S t a t .  



1981 Revis ion o f  Subsections (e) 
and (g) o f  Sect ion 111-A.1. 

Section 111-A.1. i s  hereby rev ised by de le t ing  subsections (e) and (g) (see 
pages 24 - 25) and by s u b s t i t u t i n g  the re fo r  the  f o l  lowing new subsect ions (e) and 
(9) : 

( e ) ( l )  A Statement showing compliance w i t h  the  p rov i s ions  o f  
s e c t i o n  102(C) o f  t he  Nat ional  Environmental Pol i c y  Act  o f  1969 
(NEPA), 83 S t a t  852, 52 U.S.C., sec. 4321 e t  seq,, o r  a  statement 
t h a t  a  determinat ion has been made t h a t  an environmental impact 
statement i s  no t  requ i red  and the  reason f o r  such determination, and 
(2) a  statement showing compliance w i t h  the  Nat ional  H i s t o r i c  
Preservat ion Act o f  1966, 80 Sta t .  915, 16, U.S.C., sec. 470. 

(g) (1) A Statement o f  any cond i t ions  precedent t o  t he  
a c q u i s i t i o n  imposed by appl i cable s ta tu te (s )  and a  c e r t i f i c a t i o n  
t h a t  such condi t ions precedent have been s a t i s f i e d .  I f  there  are no 
cond i t ions  precedent appl icable,  a  statement t o  t h a t  e f f e c t .  

(2) A statement o f  every 1  i m i t a t i o n  on the  a c q u i s i t i o n  imposed 
by appl i c a b l e  s ta tu te (s )  and a  c e r t i f i c a t i o n  t h a t  t h e  a c q u i s i t i o n  
w i l l  n o t  exceed app l icab le  1  i m i t a t i o n s .  I n  t he  case o f  acreage 
1  im i ta t i ons ,  an add i t i ona l  statement t h a t  t h i s  a c q u i s i t i o n  w i  11 
b r i n g  the  acreage acquired t o  a  t o t a l  o f  so may acres. For t h i s  
purpose, complaint on l y  cases s h a l l  be considered acqui s i  ti ons a t  
t h e  t ime o f  r e f e r r a l  t o  t h i s  Department. I f  the re  are  no 
l i m i t a t i o n s  n  acqu is i t i on ,  a  statement t o  t h a t  e f f e c t .  



928), o r  r e q u i r e s  t h e  consent o f  t h e  s t a t e  l e g i s l a t u r e  (e.g., see 16 
U.S .C. sec. 516), o r  p r e c l  udes d e p r i v i n g  owners o f  t he  use and occupancy 
of t h e i r  p r o p e r t y  w i t hou t  t h e i r  consent f o r  a  s p e c i f i e d  p e r i o d  o f  years 
(e.g., Act o f  Aug 7, 1961, sec. 4(a) ( I ) ,  75 S ta t .  284, 288). o r  con ta ins  
any o t h e r  cond i t i ons  precedent, t h e  request  f o r  condemnation should 
i n c l u d e  a  c e r t i f i c a t i o n  t h a t  t h e  t a k i n g  compl ies w i t h  t h e  l i m i t i n g  
cond i t i ons  i n  t he  a u t h o r i z i n g  a c t .  

(h) Where t he  au tho r i z i ng  a c t  conta ins a  monetary 1  i m i t a t i o n  (e.g., 
Act  o f  Aug. 6, 1956, 70 S ta t .  1066; Ac t  o f  Sept. 11, 1964, 78 S ta t .  928, 
933; Ac t  o f  Aug. 7, 1961, 75 S ta t .  284. 293; Act  o f  Sept. 13, 1962, 76 
Stat .  538, 541; Act o f  Sept. 28, 1962, 76 S ta t .  650, 652), t he  request  f o r  
condemnation should i n c l u d e  a  statement t h a t ,  i n  t he  o p i n i o n  o f  t he  
reques t i ng  o f f i c i a l ,  t h e  a c q u i s i t i o n  should n o t  exceed t h e  1  im i  t s  
p rescr ibed  by 1  aw." 
2. If the  request  f o r  a c q u i s i t i o n  d i r e c t s  t he  f i l i n g  o f  a  d e c l a r a t i o n  

of tak ing ,  t he  l e t t e r  s h a l l  be accompanied by t he  o r i g i n a l  and t h ree  copies o f  
a  d e c l a r a t i o n  o f  t ak i ng .  

The requirements o f  a  d e c l a r a t i o n  o f  t a k i n g  a re  se t  f o r t h  i n  T i t l e  40 
U.S.C. sec. 258a. A suggested form o f  a  dec la ra t i on  o f  tak ing ,  w i t h  e x h i b i t s  "AM 
and "B", i s  a t tached as form 7, appendix b, i n f r a ,  page 54.12 Also submit a  

l1 Where there i s  doubt as  t o  whether the award will be within the  prescribed 
monetary 1 imitation, the request should be f o r  the f i l i ng  of a  complaint only, unaccompanied 
by a  declaration of taking. For your guidance, a  discussion of problems in t h i s  area i s  
included in app. A ,  infra. pp.32-33. 

l2 In complying with the requirements of 40 U.S.C., sec. 258a, the following 
precautions should be taken: In the  statement of the authority f o r  the taking a1 1 ac t s  of 
Congress granting such authori ty  should be c i ted ,  together with su f f i c i en t l y  broad language 
t o  embrace any pertinent s t a tu t e .  (E.g., "and ac t s  supplementary there to  and amendatory 
thereof.") Please include in the c i ted  authori t ies  any ac t s  appropriating funds for  
acquisition of the property. Also, in s ta t ing  the pub1 i c  use f o r  which the  property i s  
taken, as a  precaution, language should also be included in terms su f f i c i en t l y  broad t o  
obviate any future question. (E.g., "and fo r  other uses incident thereto" and "for  such 
other purposes as may be necessary in connection with said project.") I f  the project i s  an 
existing one, please s t a t e  the date the original project was authorized, whether the 
property now being acquired was included within the scope of the or iginal  authorization, and 
i f  not, the date the present acquisi t ion was authorized. 

In Stating the amount estimated t o  be just  compensation, please note t ha t  in view of 
the holding tha t  "a blanket estimate and deposit covering several parcels and not attended 
by allocation among them i s  n o t  an effect ive tender of any sum fo r  any parcel" fo r  the 
purpose of curtai 1 ing in te res t  (United States  v .  355.70 Acres in Rockoway and Jefferson 
Townships, 327 F. 2d 630, 632 (C.A. 3, 1964). a l locat ion of a  specif ic  sum o r  portion of the 
total  deposit should be made fo r  each t r ac t .  
the cited case goes no fur ther  than t o  hold 
taken and does not--and should not-- require 

In t h i s  connection, i t  should be noted that  
tha t  the deposit must be allocated among t rac t s  
subal location as  t o  par t icu la r  i n t e r e s t s  within 

(continued. . . 



check represent ing est imated compensation f o r  deposi t  i n  r e g i s t r y  o f  cou r t  o r  
advice as t o  who w i l l  f u r n i s h  i t .13 

3. I f  the property i s  t o  be acquired by condemnation without a declarat ion 
o f  taking, t he  request s h a l l  be accompanied by: 

(a) Statement o f  a u t h o r i t y  under which the  land i s  t o  be taken, 14 

the  ac t  appropr iat ing funds f o r  the acqu is i t ion ,  the  pub1 i c use f o r  which 
the lands are t o  be acquired,15 the  es ta te  o r  i n t e r e s t  t o  be acquired and 
a desc r ip t i on  o f  t he  1 and s u f f i c i e n t  f o r  t he  i d e n t i f i c a t i o n  thereof .I6 

(b) A p l a t  o r  map showing the  land t o  be taken inc lud ing  t h e  
f o l  1 owing: 

(1) The e x t e r i o r  boundaries o f  t he  proper ty  t o  be acquired 
and the  parcels t h e r e i n  proper ly  numbered. 

(2) The descr ip t ions  shown on the  map must agree w i t h  the  
w r i t t e n  descr ip t ions  i n  a1 1 p a r t i c u l a r s .  

(3) The general 1 ocat ion o f  major improvements and s t ruc tures  
s i t ua ted  on the  1 ands t o  be acquired. 

(4) The l o c a t i o n  of e x i s t i n g  r ights-of-way f o r  roads, 
highways, r a i  1 roads, u t i  1  i t i e s ,  and f o r  o ther  purposes. 

(5) The proposed route  of re loca t ion  o f  any o f  the  r i gh ts -o f -  
way mentioned i n  (4) above. 

l2 ( . . . continued) 
a t r a c t .  

l3 Su f f i c i en t  add i t i ona l  copies o f '  the  exh ib i t s  attached t o  the  dec la ra t ion  o f  
tak ing should be furnished d i r e c t l y  t o  the  United States Attorney f o r  a t tach ing t o  the  
instruments f i l e d  i n  the  condemnation proceeding. The number o f  copies w i l l  be dependent 
upon the  number o f  t r a c t s  t o  be included i n  the  proceeding and the  number o f  defendants, 
p lus t o  others f o r  attachment t o  various instruments. 

l4 The acqui r ing agency has an af f i rmat ive r e s p o n s i b i l i t y  w i t h  the  Department o f  
Just ice t o  minimize costs. A t  any t ime when i t  appears t ha t  a deposit  i n  a condemnation 
case may be inadequate, the  acqui r ing agency should imnediately comnunicate w i t h  the  United 
States Attorney o r  o ther  appropriate representat ive of the  Department o f  Jus t i ce  f o r  prompt 
considerat ion o f  the  advi sabi 1 i t y  of making an addi t ional  deposit . 

l5 See fn. 10, supra, p. 14. 

l6 Suggested wording fo r  var ious estates appears i n  appendix B, i n f r a ,  pp. 39-44. 
The necessity fo r  co r rec t  descr ip t ions of land and accurate t i t l e  data has been pointed up 
by the opinion i n  Uni ted States v. Chatham, 323 F. 2d 95 (C.A. 4, 1963). While i t  i s  
bel ieved t ha t  the Court of Appeals went too fa r  i n  reversing the  judgment of t he  d i s t r i c t  
court  i n  the Chatham case, the  case does serve t o  demonstrate the  care which must be 
exercised i n  e f f ec t i ng  service upon the  owners o f  the  land. See a1 so Uni ted States v. 
355.70 Acres i n  Rockaway and Jefferson Townships, 327 F. 2d 630 (C.A. 3, 1964). where the  

u United States was charged w i t h  i n t e res t  on funds deposited because the parcel  descr ip t ions 
used prevented a1 1 ocat i on  o f  the  deposit amongst the  parcel  s. 



(6) The approximate l o c a t i o n  and d i r e c t i o n  o f  t h e  f l o w  o f  
n a t u r a l  wa te r  courses,  i f  t h e  l a n d  t o  be a c q u i r e d  i s  i n  an area 
where water  may become an i s s u e .  

(7 )  A1 1  easements, i f  f e a s i b l e .  
4. I f t h e v a l u e o f t h e l a n d t o b e a c q u i r e d i s e s t i m a t e d t o b e $ 4 , 0 0 0 o r  

l e s s ,  t h e  reques t  should  be accompanied b y  a  s ta tement  as t o  t h e  need f o r  
condemnation. 

5. A l l  reques ts  f o r  condemnation o f  e v e r y  n a t u r e  s h a l l  a l s o  be 
accompanied by t h e  f o l l o w i n g :  

(a) N e g o t i a t o r s '  r e p o r t s  showing t i m e  and p l a c e  o f  n e g o t i a t i o n s ,  
l o w e s t  o f f e r  made by landowners and h i g h e s t  c o u n t e r o f f e r  made t o  
1  andowners. 17 

(b) A l l  a p p r a i s a l  r e p o r t s ,  whether o r  n o t  t h e y  have been approved 
by t h e  agency, t o g e t h e r  w i t h  a l l  ana lyses and rev iew r e p o r t s  p repared  by 
agency r e p r e s e n t a t i v e s .  

(c)  T i t l e  r e p o r t  c o n s i s t i n g  o f  copy o f  p r e l  i m i n a r y  t i t l e  o p i n i o n ,  
s ta tement  as t o  l o c a t i o n  o f  t i t l e  evidence, and e f f o r t s  t o  cu re  t i t l e  
defects,  if any, p r i o r  t o  condemnation. I f  condemnation i s  reques ted  
because of t i t l e  d e f e c t s  t h e  r e p o r t s  should  c o n t a i n :  

1. A l l  t i t l e  evidence. 
2 .  An a n a l y s i s  of t h e  defects  and t h e  agency's o p i n i o n  as t o  

t h e  c o r r e c t  r e s o l u t i o n  o f  un reso lved  t i t l e  i ssues ;  
3. A  l i s t  o f  t h e  a t tempts  made by t h e  f i e l d  r e p r e s e n t a t i v e  t o  

have t h e  t i t l e  d e f e c t s  removed by t h e  t i t l e  company; 
4. The c u r a t i v e  da ta  which has been o b t a i n e d  t o  remedy t h e  

de fec ts ,  and 
5. The c o n t r a c t s  t o  purchase f rom t h e  apparent owners. 

[ N o t e . - - T h e  A t t o r n e y  G e n e r a l  w i  11 determine whether w a i v e r  o f  t h e  t i t l e  
de fec ts  i s  p o s s i b l e  before f i l i n g  t h e  ac t ion ,  and, i f  not ,  t h e  case can be f i l e d  
and s e t  f o r  e a r l y  t r i a l  d i s p o s i t i o n . ]  

B. PROCEDURE AFTER CONDEMNATION PROCEEDINGS ARE INST ITUTED 

1. Upon n o t i f i c a t i o n  t h a t  a  d e c l a r a t i o n  o f  t a k i n g  has been f i l e d ,  o r  
whenever p r o p e r t y  i s  o the rw ise  acqu i red  on behal f  o f  t h e  U n i t e d  States,, i t  i s  
recommended t h a t  t h e  a c q u i r i n g  agency p u t  a  s i g n  on t h e  p r o p e r t y  s t a t i n g  

I n  t h i s  connection i t  i s  suggested t h a t ,  f o l l o w i n g  t h e  rev iew of appra isa ls ,  and 

updat ing r e v i  s i on  o r  supplementation as necessary, t h e  p r a c t i c e  should be f o r  t h e  acqui r i n g  
agency t o  determine a f a i r  o f f e r  f o r  each p rope r t y  and send t o  each owner, through i s  
counsel, i f  any, a s t i p u l a t i o n  form s e t t i n g  out  t h e  f a i r  o f f e r  which he need on l y  execute 
and r e t u r n .  Some owners w i l l  no doubt execute and r e t u r n  the  form and t h e  p rope r t y  can then 
be acquired by t h e  agency through t h e  l e s s  c o s t l y  d i r e c t  purchase procedures. And, even 
where t h e  proposed s t i p u l a t i o n  i s  n o t  executed and re turned,  t h e  copy o f  t h e  form, forwarded 
w i t h  t h e  condemnation assembly, w i l l  show t h e  o f f e r  made i n  beha l f  o f  t h e  Government. 



"Property o f  t he  Uni ted Statesu o r  o the r  language appropr ia te  t o  t h e  i n t e r e s t  
acqui red. 

2. Agency representat ives should exped i t ious ly  order  a cont inuat ion  of 
e x i s t i n g  t i t l e  evidence t o  inc lude a search o f  t he  records t o  a date subsequent 
t o  t h e  date o f  establishment o f  a Zis pendens and when received d e l i v e r  i t  
i m d i a t e l y  t o  the United States Attorney; o r  , i f  preferred, i n s t r u c t  the  t i t l e  
companies t o  d e l i v e r  cont inuat ion  repor t s  t o  the  Un i ted  States At torney and 
in form the  Uni ted States Attorney t h a t  these i n s t r u c t i o n s  have been issued. 

3.  Appraisals should be updated t o  the  date o f  tak ing .  
4. Cooperation between the  acqu i r ing  agency and t h e  Un i ted  States 

Attorney should cont inue a f t e r  r e f e r r a l  f o r  condemnation. 
a. A f t e r  condemnation proceedings are i n s t i t u t e d ,  t he  Department o f  

Jus t ice  i s  charged w i t h  the  successful completion o f  the  a c q u i s i t i o n .  However, 
agency representat ives shoul d o f f e r  t h e i  r assi  stance t o  the  Uni t e d  States 
Attorney i n  connection w i t h  continued negot iat ions under h i  s  supervi s i  on. Where 
possible, the  nego t ia t i on  experience o f  acqu i r i ng  agencies should be u t i  1  ized. 

b. Agency representatives should be avai 1 able a t  p r e t r i  a1 and tri a1 , and 
wherever p rac t i cab le  have the a u t h o r i t y  t o  g i ve  "on the  spot" approval t o  
sett lements w i t h i n  the  1 i m i t a t i o n s  o f  a u t h o r i t y  delegated t o  them. 

c. The acqu i r i ng  agency should o f f e r  t o  a s s i s t  t he  Uni ted States 
Attorney by preparing t r i a l  exh ib i ts ,  by fu rn i sh ing  maps, a e r i a l  photographs, and 
exh ib i t s  fo r  attachment t o  pleadings (such as descr ip t ions  o f  property, estates 

u taken, etc.), and by provid ing witnesses t o  t e s t i f y  on fac tua l  mat ters invo lved 
i n  the  t r i a l .  

d. The Uni ted States Attorney should consu l t  w i t h  agency 
representatives, where possi b l  e, p r i o r  t o  requesting speci f i c tri a1 o r  p r e t r i  a1 
set t ings,  and always should advise them promptly o f  a l l  such se t t ings .  

e. Where some, but  no t  a l l ,  o f  the  i n t e r e s t s  i n  a t r a c t  have been 
purchased, the  agency representat ive should advise the  Uni ted States Attorney 
upon r e f e r r a l  ( f o r  condemnation of outstanding i n t e r e s t s )  o f  those i n t e r e s t s  
which were purchased. 

f. A f t e r  judgments determining the compensation have been entered which 
involve the payment o f  def ic iencies, the United States Attorney w i  11 irrmediately 
submit t o  the Land and Natural Resources D iv i s ion  ( f o r  t ransmi t ta l  t o  the  centra l  
o f f i c e  o f  the acquir ing agency) o r  t o  the  authorized representat ive o f  the agency 
if the award i s  based on a sett lement o r  w i t h i n  a range of test imony which 
permits the representat ive t o  pay the  def ic iency, a c e r t i f i e d  copy and the  
required add i t iona l  copies of such judgments. The agency should arrange f o r  the 
prompt payment of the  def ic iency,  

g. Upon the  r e c e i p t  of a t r i a l  r e p o r t  i n v o l v i n g  an award which i s  
considered t o  be excessive , the in teres ted agency should promptly submit t o  the 
Department o f  Jus t ice  i t s  recomnendations w i t h  respect t o  the f i  1 i n g  o f  a motion 
fo r  a new t r i a l  o r  appeal, together w i th  a statement on any speci a1 reasons f o r  

L appeal i f  e r r o r s  are found from an examination o f  the t r i a l  record. 



h .  While distribution of the deposit of estimated compensation or of the 
award i s  the responsibility of the court, nevertheless, i t  i s  the policy of the 
Government to  aid the court in this  important function. Agency representatives 
can be of great assistance in securing curative data, obtaining releases, and 
other requirements of the court in order promptly to effect  distribution. 
Accordingly, when called upon t o  do so, agency representatives should render 
every assistance necessary to make funds avai 1 able to owners who are dispossessed 
and to close the case. 

i .  After the final judgment has been sat isf ied and the necessary data 
are received in the Land and Natural Resources Division, the final opinion of the 
Attorney General i s rendered and transmitted to the i nterested agency, together 
with the final transcript of the proceedings. 

SETTLEMENTS 

1. Maximum effor t  should be made t o  s e t t l e  land acquisition disputes 
prior to condemnation a t  a figure that w i l l  f a i r ly  ref lect  f a i r  market value, 
t r i a l  costs and reasonable t r i a l  risks. 

2 .  Unless properties are to  be donated to  the United States, owners 
should not be requested to consummate a settlement for  less than the approved 
appraisal of the property. 18 

3 .  After condemnation proceedings are inst i tuted,  only in unusual 
circumstances should settlement be considered a t  a figure that i s  substantially 
higher than the Government's best precondemnation offer.  

4. When set t l  ement proposals are received, close cooperati on between the 
United States Attorney and the agency representatives in the f ie ld i s  necessary 
to obtain prompt evaluation of the offer. 

5. Where offers are outside the jurisdiction of field personnel and must 
be transmitted t o  the Washington office of the agency and to the Land and Natural 
Resources Division of the Department of Justice for action, (a) the United States 
Attorney should promptly be advised of the agency representati ve ts  recomnendati on 
for  acceptance or rejection; ( b )  the United States Attorney should advise the 
agency f ield representative when the offer has been submitted to the 

See Sec. 301 (3 ) ,  Pub. L. 91-646, approved January 2, 1971, 84 S t a t .  1894, 1904. 



Department o f  Just ice and whether acceptance o f  the o f f e r  has been recommended; 
and ( c )  the agency representat ive should for thwi th  forward h i s  own recommendation 
t o  h i s  superiors,  and n o t i f y  the  United States Attorney o f  h i s  act ion. lg  

l9 For  your in format ion  and guidance, t h e r e  i s  s e t  out  i n  appendix A,  infro, p. 34, a 

statement o f  t h e  p o l i c y  fo l lowed by t h i s  Department i n  instances where owners i n s i s t  t h a t  

b so-ca l led  "severance damages" be f i x e d  i n  a d e f i n i t e  amount f o r  income t a x  purposes i n  t h e  
s t i p u l a t i o n  f o r  se t t lement  i n  condemnation cases. 
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CONDITIONS PRECEDENT I N  AUTHORIZING ACT 

i c a l  cond i t i o n s  precedent appearing i n  var ious au tho r i z i ng  s ta tu tes  are 
c i t e d  i n  t he  t e x t  o f  t h i s  brochure (supra, page 24). I n  t he  case o f  monetary 
l i m i t a t i o n s ,  i t  i s  recognized t h a t  the  requirement f o r  a statement t ha t ,  i n  t he  
opin ion o f  the  request ing o f f i c i a l ,  t he  a c q u i s i t i o n  w i l l  n o t  exceed the  
1 i m i t a t i o n  cons t i t u tes  a problem f o r  the  acqu i r ing  agency. Th is  i s  because the  
determinat ion o f  j u s t  compensation i s  a j u d i c i a l  r a t h e r  than a l e g i s l a t i v e  
func t ion  (e.g., Monongahela Nav. Co. v. Un i ted  States, 148 U.S. 312, 327 (1893); 
Un i ted  States v. New River  C o l l i e r i e s ,  262 U.S. 341, 343-344 (1923). so t h a t  a t  
the  t ime o f  request f o r  condemnation the  amount o f  the  award of j u s t  compensation 
i s  n o t  known. Where the re  i s  doubt, however, as t o  whether t he  award o f  j u s t  
compensation w i  11 be w i t h i n  the  prescr ibed 1 im i ta t i on ,  no reasonable a1 t e r n a t i  ve 
e x i s t s  t o  f i l i n g  a complaint only, unaccompanied by a dec la ra t i on  o f  tak ing .  
Under such procedure the  acqu i r i ng  agency i s  ab le  t o  determine what the  cos t  
would be before i r revocab le  committ ing i t s e l  f t o  acqui r i n g  t h e  proper ty .  

O f  course, absent a s t a t u t o r y  1 i m i t a t i o n  on a c q u i s i t i o n  cost,  where i t  i s  

b 
known t h a t  the  Uni ted States w i l l  acquire the  proper ty  regardless o f  t he  amount 
awarded, i t  i s  normal ly  b e t t e r  t o  f i l e  a dec la ra t i on  o f  t a k i n g  and depos i t  t he  
est imated j u s t  compensation s ince t h i s  both f i x e s  the  date o f  va lua t i on  and 
precludes the  payment of i n t e r e s t  on the  amount so deposited. E.g., Un i ted  States 
v. M i l l e r ,  317 U.S. 369, 381 (1943). 

The p o s s i b i l i t y  t h a t  the  amount of t he  award exceeds the  funds a v a i l a b l e  
i s  among the  h i s t o r i c  s i t u a t i o n s  i n  which condemnation ac t i ons  may be 
d iscont inued and dismissed when the  complaint procedure has been used. See, 
Car l  i s l e  v. Cooper, 64 Fed. 472, 473-474 (C.A. 2, 1894) ; Uni ted  States v. Oregon 
Ry. & Nav. Co., 16 Fed 524, 528 (D. Ore. 1883). Use o f  a dec la ra t i on  o f  t a k i n g  
precludes such discont inuance and dismissal (except by s t i p u l a t i o n  w i t h  the  
former owners under 40 U.S.C. sec. 258f) s ince t i t l e  passes t o  the  Uni ted States 
upon the  f i l i n g  o f  a dec la ra t i on  o f  t ak ing  and deposi t  o f  est imated j u s t  
compensation i n  the  r e g i s t r y  of the  cour t .  E.g., Un i ted  States v. M i l l e r ,  317 
U.S. 369, 380-381 (1943) ; Cat1 i n  v. Un i ted  States, 324 U.S. 229 (1945). 

The determinat ion of when i t  i s  appropr iate and des i rab le  t o  f i l e  a 
dec la ra t ion  o f  t ak ing  and t o  make a deposi t  o f  the  est imated j u s t  compensation 
i s  p r i m a r i l y  f o r  the  acqu i r ing  agency t o  make bu t  i t  i s  the  view o f  t h i s  
Department t h a t  where the  au thor iza t ion  ac t  sets an express c e i l i n g ,  use o f  the  
complaint procedure i s  p a r t i c u l a r l y  appropriate. See, i n  t h i s  connection, S. 
Report No. 1597, 90th Cong., 2d sees. (1968, pages 5-6, where, w i t h  respect  t o  
nat ional  park author izat ion,  the  Senate Corrmi t t e e  on I n t e r i o r  and I n s u l a r  A f fa i rs  

u expressed the  view " * * * declarat ions o f  tak ing  should be the  exception and no 



l onge r  t h e  r u l e . "  (Ibid., p. 6 ) .  S i m i l a r  v iews were expressed on t h e  Senate 
f l o o r .  114 Cong. Rec. ( d a i l y  ed.) S12099-S12100, S12104-S12105 (Oct. 4, 1968). 
Whi le  t h e  Ac t  then be ing  cons idered and passed by t h e  Senate (Ac t  o f  Oct. 18, 
1968, 82 S t a t .  1188) con ta i ns  no such express i n j u n c t i o n ,  Senator Moss o f  Utah 
s t a t e d  (114 Cong. Rec. ( d a i l y  ed.) ~ 1 2 1 0 0 )  :" 

* * * it is absolutely mandatory in the view of the chairman and in my 
view that no declaration of taking could be entered in the acquisition of 
land for the Biscayne National Monument without prior consultation with 
the comittee and authorization or acquiescence by the comittee. 

I n  t h e  l i g h t  o f  such statement o f  understanding, where t h e r e  a r e  s t a t u t o r y  
monetary 1  i m i t a t i o n s  and t he  poss ib i  1  i t y  e x i s t s  t h a t  t h e  award would exceed t h e  
1  i m i t a t i o n ,  acqu i r i ng  agencies may want t o  consu l t  w i t h  t he  app rop r i a t e  c o m i  t t e e  
and o b t a i n  t h e  au tho r i za t i on  o r  acquiescence o f  t he  c o m i  t t e e  p r i o r  t o  reques t ing  
t he  f i l i n g  o f  a  dec la ra t i on  o f  tak ing .  However, s ince  i t  i s  an execu t i ve  branch 
respons i  b i  1  i ty  , t h e  acqui r i  ng agency obv i  ous l  y can exe rc i  se admi n i  s t r a t i  ve 
d i s c r e t i o n  t o  use d e c l a r a t i o n s  o f  t a k i n g  w i t hou t  such a u t h o r i z a t i o n s  o r  
acquiescence i f  t he  agency concl uded t h a t  such a c t i o n  i s  w i t h i n  i t s  a u t h o r i t y  and 
f o r  t h e  bes t  i n t e r e s t  o f  t h e  Government. 

I t  i s  recognized t h a t  t h e  comp la in t  procedure may r e s u l t  i n  h i ghe r  
acqui s i  t i  on costs  because, under such procedure, j u s t  compensation i s  determi ned 
as of t he  date of t r i a l .  However, i n  view o f  t he  p e n a l t y  p r o v i s i o n s  f o r  making 
expendi tures o r  au tho r i z i ng  ob l  i gat ions  under any app rop r i a t i on  o r  fund i n  excess 
of t h e  amount a v a i l a b l e  t he re i n ,  no o t h e r  means o f  p r o t e c t i n g  o f f i c e r s  o r  
employee of t h e  Un i ted  S ta tes  a re  known i n  t h e  present  s t a t u s  o f  t h e  law. The 
remedy appears t o  be t o  urge congress t o  make funds a v a i l a b l e  f o r  Federal  
p r o j e c t s  a t  t he  t ime they  a re  author ized so t h a t  prompt l a n d  a c q u i s i t i o n  can be 
achieved w i t hou t  a  long  p e r i o d  o f  p o s s i b l e  p r i c e  esca la t i on .  

SETTLEMENTS 

Supplementing t h e  d iscuss ion  which appears i n  t he  t e x t  (supra, page 29) 
concerning set t lements ,  i t  was concluded t h a t  i t  would be h e l p f u l  t o  have a  
statement o f  t h i s  Department's p o l i c y  when an owner i n s i s t s  t h a t  "severance 
damages" be f i x e d  i n  a  d e f i n i t e  amount f o r  income t a x  purposes i n  t h e  s t i p u l a t i o n  
f o r  se t t l ement  i n  condemnation cases. I n  n e g o t i a t i n g  se t t l emen ts  a f t e r  
condemnation cases have been f i l e d ,  as a  ma t t e r  o f  p o l i c y  t h i s  Department has i n  
general  no t  concerned i t s e l f  w i t h  t h e  t a x  inc idence upon t h e  i n d i v i d u a l  
1  andowners o f  set t lements  which a re  made w i t h  them. We have sought t o  a r r i v e  a t  
a  s p e c i f i e d  sum " i n c l u s i v e  o f  i n t e r e s t "  w i t hou t  any breakdown o f  p a r t i c u l a r  

20 Senator Hansen o f  Wyoming s ta ted  t h e  preference t h a t  t he  view o f  t h e  comnit tee be 

inc luded i n  the  t e x t  o f  t he  l e g i s l a t i o n  (ibid., 9. 512104). 



f ac to rs  considered i n  a r r i v i n g  a t  t he  set t lement  f i gu re .  We adhere as c l o s e l y  
as possible t o  the  ob jec t i ve  standard o f  the  f a i r  market value a t  the  date o f  the  
taking, which the  cour ts  have long he ld  t o  c o n s t i t u t e  the  c o n s t i t u t i o n a l  
requirement o f  j u s t  compensation f o r  t he  tak ing  o f  p r i v a t e  proper ty  f o r  pub1 i c  
use. We p r i m a r i l y  r e l y  upon the  appraisal data r e f l e c t i n g  the  market value o f  
the  property but, as i s  normally the  case i n  negot ia t ing  compromi se sett lements 
we consider the  l i t i g a t i v e  r i s k s  i n  the  p a r t i c u l a r  case, i n t e r e s t  which would 
have t o  be pa id  on any de f i c iency  over the  amount deposited as est imated 
compensation, and the  e q u i t i e s  involved. However, as indicated,  we do no t  
concern ourselves w i t h  the  tax  incidence upon the i nd i v idua l  owners, which would 
be a sub jec t ive  standard as contrasted t o  the  o b j e c t i v e  standard which we 
endeavor t o  fo l low.  Where an owner has i n s i s t e d  upon the  amount a l l oca ted  t o  
severance damages being shown and i t  becomes necessary t o  do so e f f e c t u a t e  an 
otherwi se acceptable settlement, i t  has been our pol i c y  t o  agree t o  the  severance 
damages being shown but  not  t o  exceed the  amount determined by the  Government's 
appraisals f o r  t h a t  purpose. 

LAND AND NATURAL RESOURCES D I V I S I O N  
DIRECTIVE NO. 11-68 

L/ Re Preparat ion and Review o f  Appraisal Evidence f o r  T r i  a1 --Condemnation Cases. 
Competent appraisal evidence w i t h  respect t o  the f a i r  market value o f  land 

taken f o r  pubic use, as o f  t he  date o f  taking, i s  essent ia l  t o  the  i n t e l l i g e n t  
sett lement o r  e f f e c t i v e  t r i a l  o f  land condemnation cases. C l i e n t  agencies o f  
t h i  s  D iv is ion ,  having s i g n i f i c a n t  f i n a n c i a l  stakes i n  condemnation awards and 
set t lement  agreements, are v i t a l l y  i n te res ted  i n  uni form treatment o f  a l l  
1  andowners throughout each p ro jec t  area and i n a t t a i  nment o f  sound compensati on 
awards; they consequently share a comnon i n t e r e s t  w i t h  us i n  the  development and 
review o f  such appraisal evidence. They desi re t o  use appraisers and appraisals 
i n  pre-condemnation acqu is i t i ons  o f  land, acceptable t o  t r i a l  a t torneys i n  the  
event condemnation i s  required, and thereby achieve greater  u n i f o r m i t y  i n  
apprai sal standards between those employed by agency apprai sers and those 
required o f  witnesses a t  t r i a l .  

As a resu l  t o f  i nteragency 1 and acqui s i  ti on conferences, f i e l  d 
invest igat ions o f  United States Attorneys'  o f f i c e s  and D i v i s i o n  experience over 
the  past  few months, we have concl uded t h a t  the  i n t e r e s t  o f  t he  Government may 
su f fe r  i n  some d i s t r i c t s  as a r e s u l t  o f  one o r  more o f  the  fo l lowing condit ions: 

1. Appraisals secured by acqu i r ing  agencies, e i t h e r  by s t a f f  o f  
contract  appraisers, are inadequate f o r  t r i a l  use o r  unsound on appraisal 
c r i t e r i a .  I n  such cases, t ime and expense i s  l o s t  i n  securing re -  
appraisals and i n j u s t i c e s  o f t e n  r e s u l t  t o  some landowners o r  t o  the  



Government from material changes in valuat ion data p a r t  way through a 1 and 
acqui s i  t i  on program. 

2 .  Supplemental apprai s a l  s ,  needed t o  provide competent t r i  a1 
evidence, cannot be secured because of changes in  1 and cha rac te r i  s t i  c s  
during the lag period from the taking t o  se t t lement  o r  t r i a l .  

3 .  Tria l  o r  set t lement  i s  approached without continued 
avai 1 abi 1 i  t y  of such appraisal  witnesses a s  a r e  competent and e f f e c t i v e  
f o r  t r i a l  use. 

4. Tr ia l  a t torneys  sometimes secure new appra i sa l s  a t  f i g u r e s  
s u b s t a n t i a l l y  above those es tab l i shed  by agency appra i sa l s  and use t h e  
same in  t r i a l  without benef i t  of e i t h e r  agency o r  s t a f f  appraisal  review. 
There i s  no bas is  f o r  assuming t h a t  the  soundness of any appra isa l  v a r i e s  
d i r e c t l y  with the  valuation level o r  t h a t  t he  Government has an obl iga t ion  
us use i t  highest appraisal f igure  f o r  t r i a l  o r  set t lement ,  without regard 
t o  the  appraisal  ana lys is  employed, merely because i t  was supplied under 
Government appraisal  cont rac t .  
Cl i e n t  agencies of t he  Division have occasional l y  complained t h a t :  ( i )  

accommodation appra i sa l s  a r e  obtained in  some ins tances  by t r i a l  a t to rneys  t o  
support negotiated set t lement  f igu res ,  ( i  i )  t r i a l  a t to rneys  d i s c r e d i t  agency 
appra i sa l s ,  whether s t a f f  of con t r ac t ,  without any sound appraisal  bas i s ,  and 
d iscard  them a s  a  matter  of course when higher va lua t ions  a re  suggested, and 
( i i i )  t h e  Department of J u s t i c e  i s  not u t i l i z i n g  agency and Division review 
capabi 1 i  t i e s  e f f ec t ive ly .  

To meet such objections, i f  they be j u s t i f i e d ,  and t o  provide a  vehicle f o r  
interchange of da ta  between land acqu i s i t i on  agencies and the  Department of 
Jus t i ce ,  the fol 1 owing apprai sal  pol icy i  s  hereby adopted and i t s  imp1 ementation 
d i rec ted  by land acquis i t ion  a t torneys  in  the  Unites S t a t e s  Attorneys'  o f f i c e s  
and in  t h i s  Division: 

1. United S ta t e s  Attorneys shoul d par t i  c i  pate ,  whenever requested 
by c l i e n t  agencies,  in  the  se l ec t ion  of agency appra isers  and the  
establishment of appraisal c r i t e r i a  t o  f a c i l i t a t e  the  use of agency s t a f f  
o r  con t r ac t  apprai sal  s  a t  t r i  a1 ; such consul t a t i  on should be conducted 
whenever prac t i  cab1 e a t  t he  incept ion of each 1 and acqu i s i t i on  p ro jec t .  

2 .  Promptly a f t e r  any 1 and acqu i s i t i on  proceeding i s  i n i t i a t e d  
and in  a l l  events within 3 months t h e r e a f t e r ,  t he  responsible  a t to rney  
should review appra isa ls  provided by the  c l i e n t  agency, requi re  t h e i r  
updating a s  necessary, and determine whether supplemental apprai sa l  s  wi 1 1  
be needed f o r  t r i  a1 . 

3 .  Where suppl emental apprai sal s  a r e  required, i  n such a t t o r n e y ' s  
opinion, prompt arrangements should be made f o r  any t h a t  a r e  needed t o  
value the property f o r  set t lement  purposes under the  legal  c r i t e r i a  t h a t  
control t he  case; and timely arrangements should be made f o r  preparat ion 
of any supplemental appraisal  t h a t  wil l  only be required i n  t he  event of 
t r i a l  . 



4. Whenever two o r  more appraisal  s  o f  p a r t i c u l a r  property,  
whether suppl i e d  by the  agency o r  obtained by the  t r i a l  a t torney,  have a 
va luat ion  spread i n  excess o f  10 percent o f  the  high appraisal  f i g u r e  the  
t r i a l  a t to rney sha l l ,  whenever the  exigencies o f  t r i a l  s e t t i n g  permit,  
submit such appraisals fo r  review by the regional o r  cent ra l  o f f i c e  o f  the  
acquir ing agency as appropriate, together w i t h  a statement o f  h i s  proposed 
use o f  such appraisals i n  the  sett lement o r  t r i a l  o f  t he  subject  case. 

5. I f  t h e  acqu i r ing  agency o f f i c e  t o  which the  appra isa ls  have 
been submitted disapproves the  va l  ua t i on  1 evel o f  appraisal  s  t h a t  are 
planned fo r  use a t  t r i a l  o r  i n  connection w i t h  set t lement  negot iat ions,  
sa id  appraisals and no t i ce  o f  disapproval sha l l  be forwarded t o  the  Chief  
o f  the  Appraisal Section, Land and Natural Resources D iv is ion ,  f o r  

(a) apprai sa l  review, 
(b) op in ion  whether e i t h e r  o r  any sa id  appra isa ls  i s  

supported by sound appraisal c r i t e r i a ,  and 
(c) recorrmendati on whether an add i t iona l  apprai sal shoul d be 

obtained. 
6. Whenever an appraisal has been d i  sapproved by Apprai sal 

Section review as above provided, the t r i a l  a t torney s h a l l  no t  proceed t o  
t r i a l  o r  sett lement o f  the  t r a c t  f o r  which sa id  appraisal  has been made, 
unless: 

(a) he determines, i n  the  exerci  se o f  h i  s  best judgement, not  
t o  use the  disapproved appraisal,  o r  

(b) he secures a new appraisal  of t he  proper ty  by an 
appraiser who i s  approved by the  Chief o f  the  Appraisal Section, 
uses appraisal c r i t e r i a  simi 1 a r l y  approved, and s u b s t a n t i a l l y  
concurs i n  the  va luat ion  1 evel o f  t he  d i  sapproved appraisal  , o r  

(c) he secures the  au tho r i za t i on  o f  t he  Chief  o f  t he  Land 
Acqu is i t i on  Sect ion t o  proceed t o  t r i a l  o r  sett lement on the  basis 
o f  the  disapproved appraisal . 
7. Appraisers should be selected, o r  approved f o r  agency use, not  

only w i th  respect t o  t h e i r  competency and effectiveness as witnesses, bu t  
a l so  w i t h  respect t o  t h e i r  p o t e n t i a l  l ongev i t y  and a v a i l a b i l i t y  f o r  the  
pe r iod  requ i red  t o  b r i n g  the  matter  t o  t r i a l .  Appraisers should be 
evaluated p e r i o d i c a l l y  on the  basis o f  t h e i r  1 i t i g a t i v e  success o r  
f a i l u r e ;  and no fu r ther  use should be made o f  those whose appraisals have 
been repeatedly determined t o  be e i t h e r  too l i b e r a l  o r  too  conservative. 

Clyde 0. Martz, 
Assi s tan t  Attorney General 

November 22, 1968 
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Form 1 

SUGGESTED WORDING FOR VARIOUS ESTATES I N  LAND 

a. Fee 
The fee simple t i t l e  ( t o  Trac t  Nos. . , and ) ,  subject ,  

however, t o  e x i s t i n g  easements f o r  publ i c roads and highways, publ i c u t i  1 i t i e s ,  
r a i  1 roads and p i  pel  i nes. 

b . Fl  owage Easement (Permanent F l  oodi ng) 
The perpetual r i g h t ,  power, p r i v i l e g e ,  and easement permanently t o  

overflow, f lood, and submerge ( the land described i n  Schedule "A" '~)  (Trac t  Nos. 
, and ) [and t o  mainta in mosquito con t ro l ]  i n  connection w i t h  the  

operat ion and maintenance o f  t he  p r o j e c t  as author ized 
by the Act o f  Congress approved , together w i l l  a1 1 r i g h t ,  t i t l e ,  
and i n t e r e s t  i n  and t o  the  timber, s t ructures,  and improvements s i t u a t e  on the  
land [excepting . . . . (here, o r  i n  attached 1 i s t ,  i d e n t i f y  those s t ruc tures  not  
designed f o r  human hab i ta t ion  which, the  p r o j e c t  representat ive determines, may 
remain on the  land)], and the  cont inuing r i g h t  t o  c l e a r  and remove any brush, 

u 
debris, and natura l  obstruct ions which, i n  the opin ion o f  the  representa t ive  o f  
the United States i n  charge, may be detr imental t o  the  pro jec t ;  provided t h a t  no 
st ructures f o r  human hab i ta t ion  sha l l  be constructed o r  maintained on the  land, 
and provided f u r t h e r  t h a t  no other  s t ructures sha l l  be constructed o r  maintained 
on the  land except as may be approved i n  w r i t i n g  by sa id  representa t ive  o f  t he  
United States i n  charge o f  t he  project,"  reserving, however, t o  the 
landowner(s), t h e i r  he i r s  and assigns, a l l  such r i g h t s  and p r i v i l e g e s  as may be 
used and enjoyed wi thout  i n t e r f e r i n g  w i th  o r  abr idging the  r i g h t s  and easements 
hereby acquired; t he  above es ta te  i s  taken subject  t o  e x i s t i n g  easements f o r  
pub l i c  roads and highways, pub l i c  u t i l i t i e s ,  r a i l r o a d s  and p ipe l ines .  

21 In takings related to  navigable waters, the lower boundary l ine  of the metes and 
bounds description should be ingeneral terms of the existing ordinary high watermark, rather 
that a specific contour l ine.  This will avoid a posssible hiatus between the metes and 
bounds description of the t rac t  taken and the old high watermark, in the event the agency 
 engineer;^ finding of the high watermark i s  challenged. 

22 Where the flowage easement estate i s  to  be acquired in an area where there i s  
active o i l ,  gas or mineral development or there i s  potential development in the future, the 
following clause will be added t o  the above estate: "provided further that  any exploration 

.b or exploitation of o i l ,  gas and minerals shall be subject t o  Federal and State laws with 
respect to  pollution and shall not create floatable debris." 



c . Fl owage Easement (Occasional ~l oodi ng) 
The perpetual r ight ,  power, privi lege, and easement occasional ly t o  

overflow, flood, and submerge (the land described in Schedule "A"'~)  (Tract Nos. 
-s - and ) [and to maintain mosquito control] in connection with the 
operati on and maintenance of the project as authorized 
by the Act of Congress approved , and to operate the project 
i s  such a manner as to  fu l f i l  1 the purposes of i t s  construction and other 
purposes which may develop in the future and do not greatly vary from present 
purposes, together will a l l  right, t i t l e ,  and interest  in and to the structures 
and improvements now situate on the land [excepting . . . . (here, or in attached 
l i s t ,  identify those structures not  designed for human habitation which, the 
project representative determines, may remain on the 1 and)] ; provided that no 
structures for human habitation shall be constructed or maintained on the land 
except as may be approved in writing by said representative of the United States 
in charge of the project;24 reserving, however, to  the landowner(s), their  heirs, 
and assigns, a l l  such rights and privileges as may be used and enjoyed without 
interfering with or abridging the rights and easements hereby acquired; the above 
estate i s  taken subject to  existing easements for public roads and highways, 
pub l  i c uti 1 i t i e s ,  rai 1 roads and pi pel i nes. 

d .  Access Road Easement 
A perpetual and assignable easement (s)  and right (s)  -of-way t o  1 ocated, 

construct, operate, maintain, and repair a roadway and uti 1 i ty 1 ines in ,  upon ,  
over and across (the land described in Schedule " A " )  (Tract Nos. . and 

) ,  together with the right to trim, cut, f e l l  and remove therefrom a l l  
trees,  underbrush, obstructions, and any other vegetation, structures, or 
obstacles within the 1 imi t s  of the right(s)-of-way; subject, however, to existing 
easements for publ i c roads, highways, publ i c  uti 1 i t i e s ,  rai 1 roads and pipe1 ines; 
reserving, however, to the 1 andowner(s) , ( h i  s/her/i ts/ thei r )  hei rs,  executors, 
administrators, successors ( i f  corporate owner), and assigns the right to use the 
surface of such land as access to  their  adjoining land. 

Note: Use of the above reservation clause may decrease severance damage 
substantially. However, the using agency should be formally contacted to 
ascertai n whether the nature of the instal 1 ati on requires excl usi ve use of 
the access road by the Government. Transmittal 1 etter should indicate 
compl i ance. 

23 See footnote 21 suDra, page 38. 

24 See footnote 22 suora, page 38. 



e. Borrow Easement 
A perpetual and assignable r i g h t  and easement t o  c lear ,  borrow, excavate 

and remove soi 1 , d i r t ,  and o ther  materi  a1 s from ( the 1 and described i n  Schedule 
"A" )  (Trac t  Nos. . and ) ,25 sub jec t  t o  e x i s t i n g  easements f o r  
publ i c roads and highways, publ i c u t i  1 i t i e s ,  r a i  1 roads and p i  pe l  i nes, and 
reserv ing t o  the owners, t h e i r  hei rs ,  and assigns a l l  such r i g h t s  and p r i v i l e g e s  
i n  sa id  1 and as may be used and enjoyed wi thout  i n t e r f e r i n g  w i t h  o r  abr idging the  
r i g h t  and easement hereby acquired. 

f. Barrow Pit and Spoi 1 Area Easement and Right-of-way 
The temporary easement and r ight-of -way f o r  a pe r iod  not  t o  exceed 

, in ,  over, and across (the land described i n  Schedule "A")  (Tract  Nos. 
-, - and ) f o r  the  purpose o f  removing borrow mate r ia l  and/or o f  
deposit ing waste mater ia l  thereon i n  connection w i t h  the  construct ion, operat ion 
and maintenance o f  together w i t h  the  r i g h t  t o  t r i m ,  cut,  f e l l  
and remove timber, underbrush and o the r  vegetat ion, s t ruc tures ,  and any o ther  
obs t ruc t ions  o r  obstacles; reserving, however, t o  the  owners o f  t he  s a i d  land, 
t h e i r  hei rs ,  administrators, executors, successors, and assigns, a1 1 such r i g h t s  
and p r i v i l e g e s  as may be used and enjoyed wi thout  i n t e r f e r i n g  w i t h  o r  abr idg ing 
the r i g h t s  and easements hereby acquired; the  above es ta te  i s  taken subject  t o  
e x i s t i n g  easements fo r  publ i c roads and highways, publ i c  u t i  1 i t i e s ,  r a i  1 roads and 
p i  pel i nes. 

g. Drainage Ditch Easement 
A perpetual and assignable easement and r ight-of -way i n ,  over and across 

( the  land described i n  Schedule "A" (Tract  Nos. , and 1, t o  
construct,  maintain, repa i r ,  operate, p a t r o l  and rep1 ace a drainage d i t ch ,  
subject,  however, t o  e x i s t i n g  easements f o r  publ i c roads and highways, publ i c 
u t i  1 i t i e s ,  r a i  1 roads and p i  pel  i nes. 

h. Extinguishment of Rights in Cemetery 
A l l  outstanding r i g h t ,  t i t l e  and i n t e r e s t  ( i n  the  land described i n  

Schedule "A")  (Tract Nos. . , and ), subject t o  e x i s t i n g  easements 
f o r  pub l i c  roads and highways, pub l i c  u t i l i t i e s ,  r a i l r o a d s  and p ipe l i nes .  

25 The easement estate may be limited as to time, depending on project requirements. 

26 The easement estate may be permanent depending on project requirements. 



i .  Leasehold Estate f o r  Unimproved   and" 
A term for  years ending June 30, 1 9 ,  extendible for  yearly periods 

thereafter a t  the election of the United States unti 1 June 30, 1 9 ,  notice of 
which election shall be f i led in the proceeding a t  least  th i r ty  (30) days prior 
to  the end of the term hereby taken, or subsequent extensions thereof, together 
with the right t o  remove, within a reasonable time a f t e r  the expiration of the 
term taken, or any extension thereof, any and a l l  improvements and structures 
paced thereon by or for  the United States, subject, however, to  existing 
easements for  publ  i  c roads and highways, p u b l  i  c u t i  1 i  t i e s ,  rai 1 roads and 
pi pel i nes. 

j. Moratorium on Outstanding Minerals 
The free and unrestricted use of (the land described i n  Exhibit 1 

(Tract Nos. . and ) free and clear of a1 1 r ights of ingress and 
egress or a1 1 use of the surface thereof for any and a1 1 purposes, including 
exploration or removing o i l ,  gas and other minerals therefrom for  a period of 
years, or for such shorter period as may be determined by the Secretary of the 

; subject, however, to existing easements for p u b l  i  c roads and highways, 
publ i c uti 1 i  t i  es,  rai 1 roads and pi pel i nes. 

k . Rai 1 road Easement 
A perpetual and assignable easement and right-of-way in,  on, over and 

across (the land described in Schedule " A " )  (Tract Nos. and 
) for the location, construction, operation, maintenance, replacement, 

and/or removal of a railroad and appurtenances in connection with 
project; together with the right t o  trim, cut, f e l l  and remove underbrush, 
obstructions, and any other vegetation, structures, or obstacles within the 
1 imi t s  of the right-of-way; reserving, however, to the 1 andowners, their  hei r s ,  
executors, administrators, successors, and assigns, a1 1 r ight ,  t i t l e ,  interest  
and privileges as may be used and enjoyed without interfering w i t h  or abridging 
the rights thereby taken for said pub l  ic  uses; the above estate i s  taken subject 
to  existing easements for publ ic  roads and highways, publ  i  c uti 1 i  t i e s ,  rail  roads 
and pi pel i nes. 

1 . Road Easement 
A perpetual and assignable easement and right-of-way in,  on, over and 

across (the land described in Schedule " A " )  (Tract Nos. ,- and 
) for the location, construction, operation, maintenance, replacement, 

and/or removal or roads and highways and appurtenances thereto; together with the 

27 Because leasehold estates for improved land necessarily vary widely no attempt 
has been made to  set  out a suggested form. The estate for a leasehold term for improved 
lands should describe adequately the location, structures, improvements, as well as 
appurtenances, e t c .  



r i g h t  t o  t r im ,  cut,  f e l l  and remove underbrush, obs t ruc t ions ,  and o t h e r  
vegetat ion, s t ruc tu res ,  o r  obstac les w i t h i n  t he  1 i m i  t s  o f  t h e  r ight -of -way;  
[reserving, however, t o  the  1 andowners, t h e i r  he i  rs ,  executors, admi n i  s t r a t o r s ,  
successors, and assigns, a l l  r i g h t ,  t i t l e ,  i n t e r e s t ,  and p r i v i l e g e s  as may be 
used and enjoyed w i thout  i n t e r f e r i n g  w i t h  o r  abr idg ing  the  r i g h t s  hereby acquired 
by the  ~ o v e r n m e n t ; ] ~ ~  the  above es ta te  i s  taken sub jec t  t o  e x i s t i n g  easements f o r  
p u b l i c  roads and highways, p u b l i c  u t i l i t i e s  r a i l r o a d s  and p i p e l i n e s .  

m. Temporary Easement f o r  Expl oratory Purpose 
An easement i n ,  across, and over c e r t a i n  land  designated and descr ibed as 

Tract  No. f o r  a per iod  of - months beginning (date) ( o r  w i t h  t h e  date 
o f  possession under t h i s  proceeding), t he  es ta te  cons i s t i ng  o f  t h e  r i g h t  o f  t h e  
Government, i t s  representat ives,  agents, and con t rac to rs  t o  survey, appraise, 
conduct t e s t  borings, and conduct o the r  exp lo ra to ry  work necessary t o  t he  design 
of a publ i c  works p ro jec t ,  sub jec t  t o  e x i s t i n g  easements f o r  publ i c  roads and 
highways, publ i c  u t i  1 i t i e s ,  r a i  1 roads and pipe1 i nes; reserv ing,  however, t o  t h e  
1 andowners, t h e i r  he i rs ,  executors, admin is t rators,  successors, and assigns a1 1 
r i g h t ,  t i t l e ,  i n t e r e s t  and p r i v i l e g e  as may be used and enjoyed w i thou t  
i n t e r f e r i n g  w i t h  o r  abr idg ing  the  r i g h t s  being acquired. 

n. U t i  1 i t i e s  and/or Drainage Easements 
A perpetual  and assignable easement (s) and r i g h t  (s) -of-way t o  1 ocate, 

construct,  operate, maintain, repa i r ,  p a t r o l  and remove u t i  1 i t i e s  (speci f i  ca l  l y  
name them) and/or drainage easements ( s p e c i f i c a l l y  name them) i n ,  upon, over and 
across ( the 1 and described i n  Schedule "A") (Tract  Nos. . and ) , 
together  w i t h  t he  r i g h t  t o  t r im ,  cut,  f e l l  and remove theref rom a l l  t rees,  
underbrush, obs t ruc t ions ,  and any o the r  vegetat ion, s t ruc tu res ,  o r  obstac les 
w i t h i n  the 1 i m i  t s  o f  the  r i g h t  (s) -of-way; subject,  however, t o  e x i s t i n g  easements 
f o r  publ i c  roads and highways, publ i c  u t i  1 i t i e s ,  r a i  1 roads and pipe1 ines; 
reserving, however t o  t he  landowner(s) , (h i  s /her / i  t s / t h e i  r) he i rs ,  executors, 
admin is t rators,  successors ( i f  corporate owner), and assigns a1 1 r i g h t ,  t i t l e ,  
i n t e r e s t  and p r i v i l e g e  as may be exercised and enjoyed w i thout  i n te r fe rence  w i t h  
of abridgment of the easement(s) and r i g h t ( s )  hereby taken f o r  sa id  publ i c  uses. 

28 The bracketed clause may be el imi nated where advisable. 



F o r m  2 

OFFER TO S E L L  REAL PROPERTY 

Pro jec t  

Tract  No. 

Contract No. 

The undersigned, h e r e i n a f t e r  c a l l  ed t h e  Vendor, i n  cons ide ra t i on  o f  t h e  
mutual covenants and agreements he re i n  s e t  f o r t h ,  o f f e r s  t o  s e l l  and convey t o  
t h e  Un i t ed  States o f  American and i t s  assigns, t h e  fee s imple t i t l e  t o  t h e  
f o l l o w i n g  descr ibed land, w i t h  t h e  b u i l d i n g  and improvements thereon, and a l l  
r i g h t s ,  hereditaments, easements, and appurtenances thereun to  be1 ongi ng, 1  ocated 
i n  t he  County o f  , Sta te  o f  , bounded and descr ibed as 
f o l  1  ows: 

sub jec t  t o  t h e  f o l l o w i n g  r i g h t s  ou ts tand ing  i n  t h i r d  p a r t i e s :  

Except ing and r e s e r v i n g  o n l y  t h e  f o l l o w i n g  r i g h t s  and i n t e r e s t s  i n  t h e  
above descr ibed p rope r t y :  [namely:] 

The terms and cond i t i ons  of t h i s  o f f e r  a re  as f o l l o w s :  
(1) The Vendor agrees t h a t  t h i s  o f f e r  may be accepted by the  Uni tes States 

through any d u l y  au thor i zed  represen ta t i ve ,  be d e l i v e r i n g ,  ma i l i ng ,  o r  
t e l eg raph ing  a  n o t i c e  of acceptance t o  t h e  vendor a t  t h e  address s t a t e d  below, 
a t  any t ime w i t h i n  ( ) month(s) f rom the  date hereof,  whereupon t h i s  o f f e r  
and t h e  acceptance t h e r e o f  become a  b i n d i n g  con t rac t .  

(2) The United States of America agrees t o  pay t o  t he  Vendor f o r  sa id  land 
t he  sum of ($  ) ,  payable on t h e  acceptance o f  t h i s  o f f e r  and 
approval of t h e  Vendor's t i t l e ;  prov ided t h e  Vendor can execute and d e l i v e r  a  
good and s u f f i c i e n t  general  warrant  deed conveying s a i d  l a n d  w i t h  t h e  
heredi taments and appurtenances thereunto be longing t o  t h e  Un i t ed  S ta tes  o f  
American and i t s  assigns, i n  fee simple, f r e e  and c l e a r  f rom a l l  l i e n s  and 
encumbrances, except those s p e c i f i c a l l y  excepted o r  reserved above, toge ther  w i t h  
a l l  r i g h t ,  t i t l e ,  and i n t e r e s t  o f  t h e  Vendor i n  and t o  any streams, a l l e y s ,  
roads, s t r ee t s ,  ways, s t r i p s ,  gores, o r  r a i l  road r igh ts -o f -way  a b u t t i n g  o r  
a d j o i n i n g  sa id  land. 

(3 )  It i s  agreed t h a t  t he  Uni ted States w i  11 de f ray  t h e  expenses i n c i d e n t  
t o  t h e  p repa ra t i on  and reco rda t i on  o f  t h e  deed t o  t h e  Un i ted  S ta tes  and t he  
procurement of t he  necessary t i tl e  ev i  dence. 



(4) The Vendor agrees t h a t  a1 1 taxes, assessments, and encumbrances which 
are a 1 i e n  against  t he  land  a t  t he  t ime o f  conveyance t o  t h e  Uni ted States s h a l l  
be s a t i s f i e d  o f  record by the  Vendor a t  o r  before t h e  t r a n s f e r  o f  t i t l e ,  and, if 
the Vendor f a i l s  t o  do so, t he  Uni ted States may pay any taxes, assessments, an 
encumbrances which are  a l i e n  aga ins t  t h e  land, t h a t  t h e  amount o f  any such 
payments by t h e  Un i ted  States s h a l l  be deducted from t h e  purchase p r i c e  of t h e  
land; t h a t  t he  Vendor w i  11, a t  t he  request of t he  Uni ted States and w i thout  p r i o r  
payment o r  tender o f  t he  purchase pr ice ,  execute and d e l i v e r  t he  general warranty 
deed t o  t he  Uni ted States, pay the  documentary revenue stamp ta,  and o b t a i n  and 
reco rd  such o the r  c u r a t i v e  evidence o f  t i t l e  as may be requ i red  by t h e  Un i ted  
States. 

(5) The Vendor agrees t h a t  10s o r  damage t o  t he  p rope r t y  by f i r e  o f  ac t s  
o f  God s h a l l  be a t  t h e  r i s k  of t he  Vendor u n t i l  t h e  t i t l e  t o  t h e  l and  and deed 
t o  t h e  Un i ted  States have been accepted by t h e  Un i ted  States through i t s  d u l y  
author ized representa t i ve  o r  u n t i  1  t he  r i g h t  of occupancy and use o f  t h e  land, 
as hereinbelow provided fo r ,  has been exercised by the  Uni ted States; and, i n  t he  
event t h a t  such l oss  o r  damage occurs, t he  Uni ted States may, w i thout  1 i a b i  1  i t y ,  
re fuse t o  accept conveyance o f  t he  t i t l e  o r  i t  may e l e c t  t o  accept conveyance o f  
t i t l e  t o  such property,  i n  which case there s h a l l  be an e q u i t a b l e  adjustment o f  
t he  purchase p r i ce .  

( 6 )  The Vendor agrees t h a t  t h e  Un i ted  States may acqu i re  t i t l e  t o  sa id  
l and  by condemnation o r  o the r  j u d i c i a l  proceedings, i n  which event t h e  Vendor 
agrees t o  cooperate w i t h  t h e  Uni ted States i n  t h e  prosecut ion  o f  such 
proceedings; agrees t h a t  t he  considerat ion hereinabove s t a t e d  s h a l l  be t h e  f u l l  
amount of t he  award o f  j u s t  compensation, i n c l u s i v e  o f  i n t e r e s t ,  f o r  t h e  t a k i n g  
of s a i d  land; agrees t h a t  any and a l l  awards o f  j u s t  compensation t h a t  may be 
made i n  the  proceeding t o  any defendant sha l l  be payable and deduc t ib le  from the  
sa id  amount; and agrees t h a t  t he  sa id  considerat ion s h a l l  be i n  f u l l  s a t i s f a c t i o n  
o f  any and a1 1 claims o f  the  Vendor f o r  t he  payment o f  t he  r i g h t  o f  occupancy and 
use h e r e i n a f t e r  prov ided f o r  i n  paragraph 7. 

(7)  As add i t i ona l  cons idera t ion  f o r  the  payment o f  t he  purchase p r i c e  
hereinabove se t  for th ,  t he  Vendor hereby gran ts  t o  t h e  Un i tes  States the  r i g h t  
o f  inmediate occupancy and use o f  t he  l and  f o r  any purpose whatsoever from and 
a f t e r  the  acceptance by the  Uni ted States o f  t h i s  o f f e r  u n t i l  such t ime as sa id  
l and  i s  conveyed t o  t he  Uni ted States and, upon demand, t he  Vendor w i l l  
inmediate ly  vacate the  proper ty  and d e l i v e r  possession t o  t he  Un i ted  States. 

(8) It i s  agreed t h a t  the spouse, if any, o f  the Vendor, by s ign ing below, 
agrees t o  j o i n  i n  any deed t o  t he  Uni ted States and t o  execute any inst rument  
deemed necessary t o  convey t o  t he  United States any separate o r  conmunity es ta te  
o r  i n t e r e s t  i n  t he  sub jec t  p roper ty  and t o  r e l i n q u i s h  and re lease any dower, 
curtesy, homestead, o r  o the r  r i g h t s  o r  i n t e r e s t s  o f  such spouse the re in .  

(9) The Vendor represents and i t  i s  a cond i t i on  o f  acceptance of t h i s  
o f f e r  t h a t  no member o f  o r  delegate t o  Congress, o r  res ident  conmissioner, sha l l  

L be admitted t o  o r  share any p a r t  o f  t h i s  agreement, o r  t o  any benef i t s  t h a t  may 



a r i s e  theref rom;  b u t  t h i s  p r o v i s i o n  s h a l l  n o t  be const rued t o  extend t o  any 
agreement i f  made w i t h  a  co rpo ra t i on  f o r  i t s  general  b e n e f i t .  

(10) The terms and cond i t i ons  a f o r e s a i d  a r e  t o  app ly  t o  and b i n d  t h e  
h e i r s ,  executors ,  adm in i s t r a to r s ,  successors, and ass igns o f  t h e  Vendor. 

(11) A l l  terms and cond i t i ons  w i t h  r espec t  t o  t h i s  o f f e r  a r e  exp ress l y  
con ta ined  h e r e i n  and t he  Vendor agrees t h a t  no r e p r e s e n t a t i v e  o r  agent o f  t h e  
Un i ted  States has made any represen ta t ion  o r  promise w i t h  respec t  t o  t h i s  o f f e r  
n o t  express1 y  conta ined here in .  

Signed, Sealed, and De l i ve red  t h i s  - day o f  , 19- 
~i tness ." 

(Seal ) 
Vendor 

(Seal ) 
Spouse o f  Vendor 

(Sea 
Vendor 

(Sea 
Spouse o f  Vendor 

No t i ce  o f  acceptance o f  t h i s  o f f e r  i s  t o  be sent  t o :  

(Name and Address) 

Acceptance o f  O f f e r  t o  S e l l  Real P roper ty  

Date: 

The o f f e r  o f  t he  Vendor conta ined h e r e i n  i s  hereby accepted f o r  and on 
beha l f  o f  t h e  Un i ted  S ta tes  o f  America. 

(Name and T i  t 1  e) 

W i  tness: 

2 9  These spaces w i l l  be used f o r  wi.tness signatures i f  requi red  by S t a t e  law.  



Form 3 

OFFER TO SELL EASEMENT 

Project 

Tract No. 

Contract No. 

The undersigned, h e r e i n a f t e r  c a l l  ed the  Vendor, i n  cons idera t ion  of t he  
mutual covenants and agreements here in  s e t  f o r t h ,  o f f e r s  t o  s e l l  and convey t o  
the  United States o f  America and i t s  assigns, a  permanent and assignable easement 
f o r  the  purpose se t  f o r t h  i n  E x h i b i t  B, i n ,  upon, over, and across t h a t  c e r t a i n  
t a c t  o f  land described i n  E x h i b i t  A. hereto attached and made p a r t  hereof.  

The terms and cond i t ions  o f  t h i s  o f f e r  a re  as fo l lows:  
(1) The Vendor hereby agrees t h a t  t h i s  o f f e r  may be accepted by the  United 

States, through any du ly  author ized representat ive,  by de l i ve r i ng ,  m a i l i n g  o r  
te legraphing a  n o t i c e  o f  acceptance t o  the  Vendor a t  t he  address s ta ted  below, 
a t  any t ime w i t h i n  ( ) month(s) from the  date hereof, whereupon 

L t h i s  o f f e r  and the  acceptance thereof  become a  b ind ing  cont rac t .  
(2) The un i tes  agrees t o  pay t o  the  Vendor f o r  sa id  easement and r i g h t s  

the  sum of ( 8  ), payable upon acceptance o f  t h i s  o f f e r  and approval 
o f  t he  Vendor's t i t l e ;  provided the  Vendor can execute and d e l i v e r  a  good and 
su f f i c i en t  general warranty deed conveying sa id  easement and r i g h t s  t o  the  United 
States o f  American and i t s  assigns, f r e e  and c l e a r  from a1 1  1  iens, encumbrances, 
sa id conveyance t o  be subject  on ly  t o  the e x i s t i n g  easements and r i g h t s  s e t  f o r t h  
i n  sa id  E x h i b i t  B. 

(3 )  The Vendor agrees t o  s a t i s f y  o f  record, a t  o r  be fore  conveying sa id  
easement and r i gh ts ,  such taxes, assessments, and encumbrances which are  a  1  i e n  
aga ins t  the  land, as the  Uni ted States may pay any taxes, assessments, and 
encumbrances which are a  l i e n  against  the  land; t h a t  t he  amount o f  any such 
payments by the  Uni ted States s h a l l  be deducted from the  purchase p r i c e  o f  the  
easement; t h a t  the  Vendor w i  11, a t  the  request o f  the  Uni ted States and w i thout  
p r i o r  payment o r  tender of the  purchase pr ice ,  execute and d e l i v e r  the  general 
warranty deed t o  the  United States conveying the  easement and r i g h t s  here in  
described, pay the  documentary revenue stamp tax  , and ob ta in  and record such 
o ther  du ra t i ve  evidence of t i t l e  as may be requ i red  by the  Uni ted States. 

(4) It i s  agreed t h a t  the  United States w i  11 defray the  expenses i nc iden t  
t o  t he  prepara t ion  and recordat ion  o f  the  deed t o  the  Uni ted States and the  
procurement o f  the  necessary ti t l e  evidence. 



(5) The Vendor agrees t h a t  t h e  Un i tes  s ta tes  may acqu i re  t i t l e  t o  s a i d  
easement and r i g h t s  by condemnation o r  o the r  j u d i c i a l  proceedings, i n  which event 
the Vendor agrees t o  cooperate w i t h  thee Un i ted  States i n  t he  p rosecu t ion  o f  such 
proceedings; agrees t h a t  the  cons idera t ion  hereinabove s t a t e d  s h a l l  be t h e  f u l l  
amount o f  j u s t  compensation, i n c l u s i v e  o f  i n t e r e s t ,  f o r  t h e  t a k i n g  o f  s a i d  
easement and r i g h t s ;  agrees t h a t  any and a1 1  awards o f  j u s t  compensation t h a t  may 
be made i n  t he  proceeding t o  any defendant s h a l l  be payable and d e d u c t i b l e  f rom 
the  s a i d  amount; and agrees t h a t  the  s a i d  cons ide ra t i on  s h a l l  a l s o  be i n  f u l l  
s a t i s f a c t i o n  o f  any and a1 1  c la ims o f  t he  Vendor f o r  t he  payment o f  t he  r i g h t  o f  
occupancy and use h e r e i n a f t e r  prov ided f o r  i n  paragraph (6) .  

(6) As a d d i t i o n a l  cons idera t ion  f o r  t h e  payment of t h e  purchase p r i c e  
hereinabove s e t  f o r t h ,  t he  Vendor hereby g ran ts  t o  t h e  Un i t ed  S ta tes  t h e  r i g h t  
o f  i m e d i a t e  occupancy and use o f  t h e  l and  i n  which s a i d  easement i s  t o  be 
granted f o r  the  purpose o f  exe rc i s i ng  any o f  the  r i g h t s  descr ibed i n  sa id  E x h i b i t  
B f rom and a f t e r  acceptance by t h e  Un i ted  S ta tes  o f  t h i s  o f f e r  u n t i l  such t ime 
as s a i d  easement i s  conveyed t o  t he  Un i ted  States.  

(7) The spouse, if any, of the  Vendor, by s i gn ing  be1 ow, agrees t o  j o i n  
i n  and execute the  deed t o  t he  Un i ted  States. 

(8) The Vendor represents  and i t  i s  a  c o n d i t i o n  o f  acceptance of  t h i s  
o f fer  t h a t  no member of o r  delegate t o  Congress, o r  r es i den t  comnissioner, sha l l  
be admit ted t o  o r  share any p a r t  of t h i s  agreement, o r  t o  any b e n e f i t s  t h a t  may 
a r i s e  therefrom; b u t  t h i s  p r o v i s i o n  s h a l l  n o t  be const rued t o  extend t o  any 
con t rac t  if made w i t h  a  co rpo ra t i on  f o r  i t s  general b e n e f i t .  

(9) The terns and condi t ions aforesaid are t o  apply t o  and b ind  the he i rs ,  
executors, admin is t ra to rs ,  successors, and assigns o f  t h e  Vendor. 

(10) A l l  terms and cond i t i ons  w i t h  respec t  t o  t h i s  o f f e r  a re  express ly  
conta ined he re in  and t he  Vendor agrees t h a t  no rep resen ta t i ve  o f  agent o f  t he  
Uni ted States has made any represen ta t ion  o r  promise w i t h  respec t  t o  t h i s  o f f e r  
n o t  express ly  contained here in .  

Signed, Sealed, and Del i vered t h i s  - day o f  19- Witn3s: 
(Seal ) 

Vendor 

(Seal ) 
Spouse o f  Vendor 

(Seal ) 
Vendor 

(Seal ) 
Spouse o f  Vendor 

Not i ce  o f  acceptance of t h i s  o f f e r  i s  t o  be sent t o :  

(Name and Address) 



(48) 

Acceptance o f  O f f e r  t o  S e l l  Easement 

Date: 

The o f fe r  o f  t he  Vendor contained here in  i s  
beha l f  o f  t he  Uni ted States o f  America. 

Witness: 

hereby accepted f o r  and on 

Contract i n g  O f f i c e r  

E x h i b i t  "A" 

Descr ip t ion  o f  Tract  No. 

Es ta te  and r i g h t s  t o  be conveyed t o  the  Uni ted States o f  America and i t s  
assigns [Describe appropr iate estate]  . 

Form 4 

Cer t i  f i  cate o f  Inspect ion and ~ o s s e s s i o n ~ ~  

1, , a  o f  the  
Department o f  , hereby c e r t i f y  t h a t  on the  day o f  

, 19 , I made a personal examination and inspect ion  o f  
t h a t  c e r t a i n  t r a c t  o r  parcel o f  land s i tua ted  i n  the  County o f  
-, State o f  , designated as Tract  No. , and 
conta in ing  acres, (proposed t o  be) acquired by the Uni ted States o f  
America i n  connection w i t h  the pro jec t ,  ( from 

) i n  the condemnation proceeding e n t i t l e d  
C i v i l  No. 

1. That I am f u l l y  informed as t o  the boundaries, l i n e s  and corners o f  
said t rac t ;  t h a t  I found no evidence o f  any work o r  1 abor having been performed 
o r  any mater ia ls  having been furnished i n  connection w i t h  the  making o f  any 
r e p a i r s  o r  improvements on sa id  land; and t h a t  I made ca re fu l  i n q u i r y  o f  the  

30 To be prepared a t  o r  near t a k i n g  date.  



above-named vendor (and o f  t h e  occupants o f  s a i d  land)  and asce r t a i ned  t h a t  
no th i ng  had been done on o r  about s a i d  premises w i t h i n  t h e  p a s t  months 
t h a t  would e n t i t l e  any person t o  a 1 i e n  upon s a i d  premises f o r  work o r  l a b o r  
performed o r  m a t e r i a l s  fu rn ished .  

2 .  That I a l s o  made i n q u i r y  o f  t h e  above-named vendor (and o f  a1 1 
occupants of s a i d  land) as t o  h i s  ( t h e i r )  r i g h t s  o f  possession and t he  r i g h t s  o f  
possession of any person o r  persons known t o  him (them), and n e i t h e r  found any 
evidence no r  obta ined any in fo rmat ion  showing o r  tend ing  t o  show t h a t  any person 
had any r i g h t s  o f  possession o r  o t h e r  i n t e r e s t  i n  s a i d  premises adverse t o  t h e  
r i g h t s  o f  t h e  above-named vendor o r  t h e  Un i t ed  S ta tes  o f  America. 

3. That  I was in formed by t h e  above-named vendor (and by a l l  o t h e r  
occupants) t h a t  t o  t h e  bes t  o f  h i s  ( t h e i r )  knowledge and b e l i e f  t h e r e  i s  n o t  
ou t s tand ing  unrecorded deed, mortgage, lease, con t rac t ,  o r  o t h e r  i ns t r umen t  
adverse ly  a f f e c t i n g  t h e  t i t l e  t o  s a i d  premises. 

4. That t o  the  best  o f  my knowledge and be1 i e f  a f t e r  ac tua l  and d i l i g e n t  
i n q u i r y  and phys i ca l  i n s p e c t i o n  o f  s a i d  premises t h e r e  i s  no evidence whatever 
o f  any vested o r  accrued water r i g h t s  f o r  min ing,  a g r i c u l t u r a l ,  and 
manufactur ing,  o r  o t h e r  purpose; no t  any d i t c h e s  o r  canals  cons t ruc ted  by o f  
being used thereon under a u t h o r i t y  o f  t he  development o f  coa l ,  o i l ,  gas o r  o t h e r  
minera ls  on s a i d  lands; and t h a t  the re  a re  no possessory r i g h t  n o t  i n  ex i s t ence  
owned o r  be ing  a c t i v e l y  exerc ised by any t h i r d  p a r t y  under any r e s e r v a t i o n  
conta ined i n  any pa ten t  o r  pa ten ts  he re to fo re  i ssued  by  t h e  Un i t ed  S ta tes  f o r  
sa i d  land.  

5. That  t o  t h e  bes t  o f  my knowledge and b e l i e f  based upon ac tua l  and 
d i  1 i g e n t  i n q u i r y  made t he re  i s  no outs tanding r i g h t  whatsoever i n  any person t o  
the  possession of sa i d  premises nor  any ou ts tand ing  r i g h t ,  t i t l e ,  i n t e r e s t ,  l i e n ,  
o r  esta te ,  e x i s t i n g  o r  be ing asserted i n  o r  t o  s a i d  premises except such as a re  
d i sc l osed  and evidenced by  t he  p u b l i c  records.  

6. That s a i d  premises a re  now who1 l y  unoccupied and vacant except f o r  
the  occupancy of t he  fo l lowing,  from whom d i sc l a ime r ( s )  o f  a l l  r i g h t ,  t i t l e  and 
i n t e r e s t  i n  and t o  sa i d  premises, executed on t he  day o f  19 
-, has (have) been obtained: 

Name , Address , Statement o f  
I n t e r e s t  C l  aimed 

Dated t h i s  day o f  , 19 -. 
Approved : 

(Name) 

( T i t l e )  



Form 5 

Disclaimer 

S t a t e  of , 
County of , 

we (1) (wife) (husband), being f i  rst duly 
sworn, depose and say (deposes and says)  t h a t  we a r e  ( I  am) occupying a l l  (a 
pa r t )  of t h e  land (proposed t o  be) acquired by t h e  United S t a t e s  of America from 

, described a s  ac re s ,  T rac t  No. , ly ing  i n  
County, S t a t e  of , and do hereby ave r  t h a t  we a r e  ( I  am) 

occupying sa id  land a s  t h e  tenants  ( tenant )  of ; t h a t  we ( I )  claim 
no r i g h t ,  t i t l e  l i e n  o r  i n t e r e s t  i n  and t o  t h e  above-described premises o r  any 
pa r t  thereof  by reason of s a id  tenancy o r  otherwise and w i  11 vacate  s a id  premises 
upon demand f o r  t h e  possession of s a i d  lands by t h e  United S t a t e s  of America. 

We ( I )  f u r t h e r  agree  t h a t  t h i s  d i sc la imer  may be presented t o  any cour t  
having j u r i  sdi c t i  on over condemnation proceedi ngs re1 a t i  ng t o  t h e  above-descri bed 
proper ty ,  and such cour t  i s  authorized t o  e n t e r  an o rde r  dismissing t h e  
undersigned from s a i d  cause without compensation and without  ad jud ica t ion  of 
c o s t s  aga ins t  t h e  undersigned. 

Dated t h i s  day of 1 9  -- 
(Tenant) 

(Spouse) 

Witnesses: 



Form 6 

Closing Statement 

Sell e r  Date of Closing 19- 
Address or description of property: 

Sale price 
Address 
City State County State 
Sale price * * * * * *  

* * * * * *  
* * * * * *  

Payment in full  of principal of existing f i r s t  mortgage $ * * * * * *  
To 
Interest  thereon from t o * * * * * *  

Payment in full  of principal of existing second mort- 
gage * * * * * *  
To 
Interest thereon from t o 

Payment of other l iens to  

Delinquent taxes for  year paid to  County 
Treasurer 

Taxes 
Recording fees 
Revenue stamps 
Real estate  sale commission 

Balance due se l le r  
Balance Due United States of America 

Total 8 $ 
The above i s  a completed, true and correct account of funds received and disbursed 

by me in closing the sale of property described a t  the head of th i s  Statement. 

( C l  osi ng Attorney) 



i, I/We have examined t h e  above Statement and f i n d  i t  co r rec t .  Th i s  acknowledges t h a t  
8 has been disbursed as above w i t h  mylour approval and f o r  mylour  account and 
bene f i t ,  which sa id  sum i s  t he  sa le  p r i c e  s e t  f o r t h  i n  mylour Opt ion Agreement w i t h  t h e  
Uni ted States o f  America, and I/we acknowledge r e c e i p t  o f  t h e  balance due me/us as 
above. 

Form 7 

I n  the  Un i ted  States D i s t r i c t  Court f o r  t he  Southern D i s t r i c t  o f  
Ind iana a t  Evansv i l l e  

Dec la ra t ion  o f  Taking 

C i v i  1  Ac t ion  .No. 

Uni ted States o f  America, P l a i n t i f f  
v. 

125.48 Acres o f  Land, More o f  Less, S i t u a t e  i n  Per ry  County, 
S ta te  o f  Indiana, And Charles E. Al len,  E t  A l . ,  Defendants 

To the  Honorable, t he  Uni ted States D i s t r i c t  Court: 
I, , Secretary o f  t he  Army o f  t h e  Un i ted  States, do hereby dec 

tha t :  
1. (a) The 1 and h e r e i n a f t e r  descr ibed i s  taken under and i n  accordance w i t h  t h  

o f  Congress approved February 16, 1931 (46 Sta t .  1421, 40 U.S.C. 258a), and ac ts  

shown 

1 are  

e Act 

supplementary t he re to  and amendatory thereof ,  and under t he  f u r t h e r  a u t h o r i t y  o f  t h e  Act 
of Congress approved Apr i  1  24, 1888 (25 Stat .  94, 33 U.S.C. 591). which a c t  author ized 
the  a c q u i s i t i o n  of land  f o r  r i v e r  and harbor purposes; t he  Act of Congress approved 
March 3, 1909 (Pub. L. 317, 60th Congress, 2d Session), which a c t  au thor ized  t h e  
recons t ruc t ion  and m o d i f i c a t i o n  o f  e x i s t i n g  r i v e r  and harbor improvements; and t h e  Act 
of Congress approved October 24, 1962 (Pub. L. 87-880). which a c t  appropr ia ted funds f o r  
such purposes. 

(b) The pub1 i c  uses f o r  which sa id  land  i s  taken are  as fo l l ows :  The sa id  land  i s  
necessary adequately t o  prov ide f o r  t he  improvement o f  r i v e r s  and harbors and f o r  o the r  
uses i n c i d e n t  thereto.  The sa id  land  has been se lec ted  by me f o r  a c q u i s i t i o n  by the  
Uni ted States fo r  use i n  connect ion w i t h  t he  cons t ruc t i on  o f  Cannelton Locks and Dam, 
and f o r  such o the r  uses as may be author ized by Congress o r  by Execut ive Order. 

2. A general desc r i p t i on  of t he  land  being taken i s  se t  f o r t h  i n  Schedule "A" 
at tached hereto and made a p a r t  hereof, and i s  a d e s c r i p t i o n  of t he  same land descr ibed 
i n  t he  complaint i n  t he  above-ent i t led cause. 



3; The e s t a t e  t a k e n  f o r  s a i d  p u b l i c  use i s  t h e  f e e  s i m p l e  t i t l e ,  s u b j e c t ,  however, 
t o  e x i s t i n g  easements f o r  p u b l i c  roads and highways, p u b l i c  u t i l i t i e s ,  r a i l r o a d s  and 
p i  p e l  i nes. 

4. A  p l a n  showing t h e  l a n d  taken  i s  annexed h e r e t o  as Schedule "B" and made a  p a r t  
he reo f .  

5. The sum e s t i m a t e d  by me as j u s t  compensation f o r  s a i d  land,  w i t h  a l l  b u i l d i n g s  
and improvements the reon  and a1 1  appurtenances t h e r e t o  and i n c l u d i n g  any and a1 1  
i n t e r e s t s  hereby taken  i n  s a i d  land,  i s  s e t  f o r t h  i n  Schedule "A" he re in ,  which sum I 
cause t o  be depos i ted  h e r e w i t h  i n  t h e  r e g i s t r y  o f  t h e  s a i d  c o u r t  f o r  t h e  use and b e n e f i t  
o f  t h e  persons e n t i t l e d  t h e r e t o .  I am o f  t h e  o p i n i o n  t h a t  t h e  u l t i m a t e  award f o r  s a i d  
l a n d  p robab ly  w i l l  be w i t h i n  any l i m i t s  p r e s c r i b e  by law on t h e  p r i c e  t o  be p a i d  
t h e r e f o r .  

I n  w i tness  whereof, t h e  U n i t e d  S ta tes  of  America, by  i t s  S e c r e t a r y  o f  t h e  Army, 
the reun to  au thor i zed ,  has caused t h i s  d e c l a r a t i o n  n o t  be s igned  i n  i t s  name by s a i d  

, S e c r e t a r y  o f  t h e  Army, t h i s  - day o f  A.D. 19 - , i n  
t h e  C i t y  o f  Washington, D i s t r i c t  o f  Columbia. 

S e c r e t a r y  o f  t h e  Army. 

Schedule "A" 

The l a n d  which i s  t h e  s u b j e c t  m a t t e r  o f  t h i s  proceeding aggregates 125.48 acres o f  
land, more o r  l ess ,  s i t u a t e  and be ing  i n  P e r r y  County, S t a t e  o f  Ind iana .  A  d e s c r i p t i o n  
of t h e  lands taken, t o g e t h e r  w i t h  t h e  names and addresses o f  p u r p o r t e d  owners t h e r e o f ,  
and a  statement o f  t h e  sum es t ima ted  t o  be j u s t  compensation t h e r e f o r ,  a r e  as f o l l o w s :  

~ r o c t  No. 111 

S i t u a t e  i n  t h e  S t a t e  o f  Ind iana,  County o f  Perry ,  T  7  S, R  3 W, Sec t ions  13 and 14, on 
t h e  r i g h t  bank o f  t h e  Ohio R i v e r  (720.5 m i l e )  , more p a r t i c u l a r l y  desc r ibed  as f o l  lows: 

Beginning a t  a  p o i n t  i n  t h e  c e n t e r  o f  I n d i a n a  S t a t e  Highway No. 66, s a i d  p o i n t  be ing  
common t o  t h e  lands  now ( o r  former1y)owned by Tony Pau l in ,  e t  ux, and t h e  s u b j e c t  owner 
and be ing  re fe renced  Southwestwardly 225 feet ,  more o r  l e s s ,  a long  t h e  c e n t e r  l i n e  o f  
s a i d  Highway f rom i t s  i n t e r s e c t i o n  w i t h  t h e  East-West H a l f  S e c t i o n  l i n e  o f  Sec t ion  14; 
thence w i t h  c e n t e r  l i n e  o f  s a i d  Highway as i t  meanders 

Noreastwardly 2,420 f e e t ,  more o r  less ,  t o  a  p o i n t  i n  t h e  downstream p r o p e r t y  l i n e  o f  
Conalee Van Hoos ier  Dauby; thence w i t h  t h e  s a i d  Dauby's 1  i n e  

S 26' 10 '  E 470 f e e t ,  more o r  l ess ,  t o  a  p o i n t  i n  t h e  l o w  wa te r  mark o f  t h e  Ohio 
River ;  thence downstream w i t h  t h e  s a i d  low water  mark as i t  meanders 

Southwestwardly 2,320 feet ,  more o r  l ess ,  t o  a  p o i n t  i n  t h e  upstream p r o p e r t y  1  i n e  o f  
Tony Paul in ,  e t  ux; thence w i t h  t h e  s a i d  P a u l i n ' s  l i n e  N. 38' 40 '  W 230 f e e t ,  more o r  
less,  t o  t h e  p o i n t  o f  beg inn ing,  c o n t a i n i n g  10.00 acres, more o f  l e s s .  

The above desc r ibed  l a n d  i s  t h e  same 1  and as t h a t  desc r ibed  i n  a  deed f o r  Conalee 
Dauby and August Dauby, h e r  husband, t o  Char les E. A1 l e n  and M a r i e  H. A1 len,  husband and 



wife, dated 28 June 1955, recorded in Deed Book 57, Page 415, in the records of Perry 
County, Cannel ton, Indiana. 

Name and address of purported owner: 
Charles E. Allen and Maria Allen, h i s  wife 
Route 1, Box 100 
Cannel ton, Indiana 

Name and address of additional par t i es  having o r  claiming an i n t e r e s t  in  the land: 
Ameri can Cannel Coal Company, Inc. 
Address Unknown 
(Coal and mineral i n t e r e s t  recorded in  Deed Book 59, Page 304 of Deed Records of 

Perry County, Indiana) 

John Sargent 
Address Unknown 
(Mineral i n t e r e s t  recorded in Deed Book 59, Page 304 of Deed Records of Perry 

County, Indiana) . 
Nelda Kelly 
Address Unknown 
(1164 in t e r e s t  in gross income from mineral s recorded Mi scel 1 aneous Record "U" 

Page 530 of Mi scel laneous Records of Perry County, Indiana) 

Estimated compensation: $2,250.00 

Schedule "B" 
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