
STATEMENT OF CONSIDERATIONS

REQUEST BY THE BP AMOCO CHEMICAL COMPANY (BP) FOR AN
ADVANCE WAIVER OF DOMESTIC AND FOREIGN PATENT RIGHTS
UNDER DOE COOPERATIVE AGREEMENT NO. DE-FC07-01 ID14090;
W(A)-02-011; CH-1095

The Petitioner, BP, has requested a waiver of domestic and foreign patent rights
for all subject inventions arising under the above referenced cooperative agreement
and subcontracts entered thereunder. The cooperative agreement is entitled "The
Green Olefins Machine."

The objective of the cooperative agreement is to develop, evaluate and
commercialize a novel, lower-energy ethylene plant process configuration for the
separation of pyrolysis furnace effluent into ethylene, propylene, and byproducts. Initial
work will consist of modeling to identify advantageous separations technologies and
flow schemes. Subsequent work will comprise detailed engineering, operability, and
constructability studies for eventual commercialization.

The total anticipated cost of the cooperative agreement is $5 million, with the
Petitioner providing about sixty percent (60%) cost sharing. This waiver is contingent
upon the Petitioner maintaining, in aggregate, the above cost sharing percentage over
the course of the agreement.

As noted in its waiver petition, Petitioner is one of the largest olefins
manufacturer in the world, with 6 world-scale crackers located at Texas, Scotland,
France and Germany. Petitioner states that it maintains a staff of over 30 professional
engineers and scientists throughout the world that are dedicated to the development of
improved olefins manufacturing technology. Additionally, Petitioner estimates that its
R&D spending for olefins within the U.S. has averaged over $4 million per year, and
states that it has developed a substantial IP position within this technology.
Considering Petitioner's technical expertise, established market position, and significant
investment in this technology including sizable cost sharing in this cooperative
agreement, it is reasonable to conclude that Petitioner will continue to develop and
ultimately commercialize the technology and products which may arise from this
cooperative agreement.

As set out in the attached waiver petition, Petitioner has also requested a waiver
of patent rights in the subject inventions of its lower tier subcontractors, provided that
they agree to the same terms and conditions by which Petitioner will be granted the
advance waiver. It is believed that this approach will facilitate timely commercialization
of the technology by furthering the establishment of business and technical
relationships between the parties and providing a mechanism for obtaining meaningful
cost sharing between the parties. This waiver contemplates that the parties will allocate
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title or other rights to inventions among themselves as they deem appropriate during
the course of their association consistent with the terms of this waiver. Accordingly, title
will be waived directly to a subcontractor upon mutual agreement of the Petitioner and
the subcontractor. However, this waiver will only apply to such subcontractor(s) who
provide a letter to DOE acknowledging their right to ask for a waiver and agreeing to the
terms of this waiver. This waiver shall not impact the rights of those parties subject to
Public Law 96-517, as amended, nor shall it grant any rights in inventions made by
employees of the National Laboratories.

Thus far, Aspen Technology, Inc., a subcontractor under this cooperative
agreement has requested and agreed to the same terms and condition of this waiver.
Aspen Technology is a leading supplier of integrated software and solutions to the
process industries, with a proven track record of improving ethylene process design.
Aspen Technology will take prime responsibility for execution of computation and
modeling aspects of the appraise and selection stages of this project.

Petitioner has agreed that this waiver shall be subject to the march-in and
preference for U.S. industry provisions, as well as the U.S. Government license,
comparable to those set out in 35 U.S.C. 202-204. Further, Petitioner has agreed to
the U.S. competitiveness provisions as attached to this Statement. In brief, Petitioner
has agreed that products embodying intellectual property developed under this
agreement shall be substantially manufactured in the United States, and that Petitioner
will not license, assign or otherwise transfer any waived invention to any entity unless
that entity agrees to these same requirements. Additionally, Petitioner has agreed to
contractor data licensing provisions as attached herein.

Referring to item 10 of the waiver petition, granting this waiver is not anticipated
to have any adverse impact on competition. The technology developed herein will most
likely be applicable only to new builds and will represent only a small fraction of the total
olefin capacity that exists. In addition, if the goals of this cooperative agreement are
reached, it will mean a 15% reduction in the energy requirements. Accordingly, the
success of this cooperative agreement can be expected to stimulate further investment
and competition in this technology.

Considering the foregoing, it is believed that granting this waiver will provide
Petitioner with the necessary incentive to invest its resources in the commercialization
of the results of the cooperative agreement in a fashion which will make the above
technology available to the public in the shortest practicable time. Therefore, upon
evaluation of the waiver petition and in view of the objectives and considerations set
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REQUESTOR CONTRACT SCOPE OF RATIONALE FOR DECISION
WORK

BP Development of improved 60% cost sharing
olefins manufacturing
technology
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(t) U. S. Competitiveness

The Contractor agrees that any products embodying any waived invention or produced through
the use of any waived invention will be manufactured substantially in the United States unless the
Contractor can show to the satisfaction of the DOE that it is not commercially feasible to do so. In the
event the DOE agrees to foreign manufacture, there will be a requirement that the Government's support
of the technology be recognized in some appropriate manner, e.g., recoupment of the Government's
investment, etc. The Contractor agrees that it will not license, assign or otherwise transfer any waived
invention to any entity unless that entity agrees to these same requirements. Should the Contractor or
other such entity receiving rights in the invention undergo a change in ownership amounting to a
controlling interest, then the waiver, assignment, license, or other transfer of rights in the waived
invention is suspended until approved in writing by the DOE.

Rights in Data - General (JUN 1987), is amended by adding paragraph (k) as follows:

(k) Contractor Licensing. Except as may be otherwise specified in this contract as data not subject to
this paragraph, the contractor agrees that upon written application by DOE, it will grant to the
Government and responsible third parties, for purposes of practicing a subject of this contract, a
nonexclusive license in any limited rights data or restricted rights software on terms and conditions
reasonable under the circumstances including appropriate provisions for confidentiality; provided,
however, the contractor shall not be obliged to license any such data if the contractor demonstrates to
the satisfaction of the Secretary of Energy or designee that:

(1) Such data are not essential to the manufacture or practice of hardware designed or
fabricated, or processes developed, under this contract;

(2) Such data, in the form of results obtained by their use, have a commercially competitive
alternate available or readily introducible from one or more other sources;

(3) Such data, in the form of results obtained by their use, are being supplied by the contractor
or its licensees in sufficient quantity and at reasonable prices to satisfy market needs, or the contractor
or its licensees have taken effective steps or within a reasonable time are expected to take effective
steps to so supply such data in the form of results obtained by their use; or

(4) Such data, in the form of results obtained by their use, can be furnished by another firm
skilled in the art of manufacturing items or performing processes of the same general type and character
necessary to achieve the contract results.
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