
DOE TAP Webinar: New Energy Savings Performance Contracting Resources Part II
Page 27 of 27
Steve Lommele, Chandi Vines, Linda Smith, David Clamage, Rodney Vanderwall, Steve Truebner

Steve Lommele:
All right, everyone.  It's just a minute after noon now, so I think we'll go ahead and get started.  It looks like we have a critical mass of attendees.  So if everyone's ready, we're going to start the broadcast.  

[Background voices]
Steve Lommele:
Great.  Well, we'll go ahead and get going then.  

[Operator]

Steve Lommele:
Hello, and welcome to today's webinar on Energy Savings Performance Contracting Resources.  My name's Steve Lommele, and I'm with the National Renewable Energy Laboratory.  I support the Department of Energy's Technical Assistance Program, and I'm filling in today for Nebiat Solomon, who's unable to join us.  She heads up the Technical Assistance Program for DOE.  

We'll give folks a few more minutes to log in before we get started, but in the meantime, I'm going to go over a couple of logistics before we begin today's presentations.  

Today's webinar will be recorded, and everyone is on listen only mode.  The recording will be posted to the State and Local Solutions Center, and we'll be providing more information on that shortly.  We do have a question and answer session in between some of the presentations today, as well as at the end of the session.  So you'll be able to participate by submitting your questions electronically during the webinar.  Please do this by going to the question pane in the box showing on your screen.  There, you can type in any questions that you have during the course of the webinar.  Our speakers will address as many questions as time allows in between presentations and at the end of the session.  

So again, we'll just wait for another minute or so and then we'll go ahead and get started, and thanks again for joining us.  

All right.  Thanks again, everyone, for joining.  As I mentioned, my name's Steve Lommele, and I'm with the National Renewable Energy Laboratory, filling in for Nebiat Solomon, who heads up DOE's State and Local Technical Assistance Program.  Today's webinar is on Energy Savings Performance Contracting Resources.  Next slide, please.  

DOE's State and Local Technical Assistance Program provides resources in five priority areas, specifically strategic energy planning, program policy design and implementation, financing solutions, data management, and technology deployment.  You can find information on all of these via DOE's State and Local Solution Center.  That's a really great online resource for you that provides general educational resources such as fact sheets and publications, specific implementation models and case studies on information in the five key priority areas, research tools and decision making, as well as how-to guides and model documents.  

There's also a lot of information there on past webinars that the State and Local Technical Assistant Program has hosted.  You can find information on upcoming events that may be of interest to you, as well as how to access technical assistance resources.  Next slide, please.  

For today's webinar, the area of the State and Local Solutions Center that will likely be of most interest is on financing solutions.  There's a number of resources available there, and you can see a link on our screen right now to the financing solutions portion of the Solutions Center.  I do want to note that we are in the progress of updating that content, and we will be deploying new content with brand new information and resources about financing solutions here in the coming weeks, so please check that link often, as there will be some new information provided there.  And then again, take advantage of the upcoming trainings and peer exchanges that are offered through the State and Local Solutions Center.  Again, there's a great webinar archive and information on upcoming webinars.  

In addition to the financing solutions section that is being updated, we're also going to be updating the entire layout of the State and Local Solutions Center, and that'll be available shortly as well.  So we hope that you all see that as a great resource to help you meet some of the challenges that you're facing.  

At this point, I'm going to turn it over to Chandi Vines with the Department of Energy, who will introduce our speakers for today's webinar.  
Chandi Vines:
Thank you.  Next slide, please.  Hello, and thank you, everyone, for joining us today.  My name is Chandi Vines, and I stood up and ran DOE's ESPC Technical Assistance Team under the Office of Weatherization and Intergovernmental Programs from 2010 to 2013, and now I'm with DOE's Office of Energy Policy and Systems Analysis Group.  

During this time, under the American Recovery and Reinvestment Act, DOE supported more than 20 states in either expanding or developing their statewide ESPC programs, as well as supported localities with implementing more than 60 plus ESPC projects.  

Under this effort, the DOE Technical Assistance Team worked with many states in updating and refining parts of their ESPC program documents, as well as reviewed and commented on many ESPC project documents.  In an effort to capture these best practices and lessons learned around ESPC use, DOE continued to work with Linda Smith, one of DOE's state ESPC technical assistance providers, to update the generic suite of the ESPC documents we're working from.  

We've asked her to form working groups around different subject areas and to review our current updates, and to enhance these templates further.  Now I will introduce to you Linda Smith.  As I mentioned, she was one of the ESPC technical assistance providers supporting states on ESPCs, and she is the president of 9Kft Strategies in Energy.  She has worked as a consultant in various DOE funded performance contracting initiatives for the past seven years, and continues to support DOE in this area.  

For 17 years, she was a senior program manager and initiated and managed the State of Colorado's performance contracting program that has now achieved well over 400 million performance contracting projects.   She has a master's degree in energy engineering, and was one of the three cofounders of the Energy Services Coalition.

Linda coordinated the effort for stakeholder groups to revise the existing set of the ESPC bottle documents, and she will share the three-step process and approach.  And later, we'll hear from David Clamage, who worked on a financing working group, Rodney Vanderwall, who worked on the cost and pricing, and Steve Truebner, who worked on the ESCO qualification and solicitation document.  Take it away, Linda.  
Linda Smith:
Okay.  Thank you, Chandi, and thanks, everybody, for joining.  When we talk about model documents, we mean procurement and contracting documents that facility owners use ____ ESPC projects, and also the documents that state programs use to facilitate projects with facility owners.  

Under procurement, we present two approaches to ____ ESCO, a standard RFP for any facility owner to use and for a program to distribute.  It's largely qualifications-based, with some evaluation of ESCO markup.  This may need to be modified to fit your procurement requirements.  

Also, we have an ESCO prequalification process.  This is a two-step procurement where the state program prequalifies ESCOs, and then the facility owner does the simplified RFP to select from that prequalified pool of ESCOs.  

Under contracting documents, some of the contracts represent a two-step process.  We have first an investment grade audit contract, followed by the performance contract.  This is a very common approach, but again, may need to be adjusted to fit your statute requirements.  

Under financing, we have an RFP to competitively select a financing company.  This can be used by the facility owner or the ESCO could issue the RFP on behalf of the owner.  Our financing specialist, David Clamage, will discuss that in just a bit.  

We also have a variety of attachments, and this is really where the rubber meets the road.  So many schedules that define the project, such as the guarantee, warranties, local responsibilities of the ESCO as well as the facility owner, the MOB process, as well as the up-front MOB plans, commissioning plans, as well as a list of what will be installed, how it will be maintained, and much more.  

There are also some helpful approval forms, but really, these contributions are from those who have developed projects, both from the public and private sector, and found the need for many of these added resources.  Next slide, please.  

So moving on to phase I, DOE first funded an effort to determine if there is a need for an updated set of model documents.  So we interviewed representatives of 12 state programs, asking the questions, would an updated model set of documents be useful?  And if so, what should be changed or added?  

So those states were Massachusetts, Washington, Virginia, North Carolina, Minnesota, Hawaii, Colorado, Nevada, New Mexico, and Connecticut.  The response was unanimous, yes, it would be a good idea to revise the documents.   They said updated documents would be very useful for new state programs, for those new state programs to use as their own core documents that they can modify as needed.  And they said an updated set of documents would also be a great resource for existing programs to use as a reference when programs are updating their own documents.  _____ they said that they would be useful for any facility owner developing a project on their own.  

So next slide, moving on to phase II.  After making the case to update the documents, we engaged stakeholders to bring such an expert viewpoint.  First, we identified topical areas to address to keep the effort manageable for everyone.  So the audit scope of work was one.  Also, the ESCO response to solicitations, and the ESCO cost and pricing elements that are included in solicitations, the guarantee and MD process and requirements, everything related to financing, and project management, as well as looking at the overall process.  

So these topical areas flow through multiple process steps.  So instead of looking at individual documents in isolation, we looked at how these topical areas or issues flow through each of the process steps.  

The stakeholders included state program representatives, both from state energy offices as well as from the state buildings administrations.  And on the private side, we had many ESCO representatives.  Specifically, the auditing specialists as well as project development specialists.  We were looking for those who really have hands on day to day experience negotiating and documenting contracts with owners.  

But we also had ESPC financing experts with a great level of expertise in financing ESPCs.  We had a couple of nonprofit organizations, including _______ Institute, addressing deep retrofit, as well as TECI, addressing commission.  We had a couple of national labs involved, somewhat on call, LBNL as well as Oak Ridge National Laboratory.  And then FEMP also reviewed some of our core document elements that we wanted them to address.  And FEMP, as you probably know, is the Federal Energy Management Program.  

So thanks to all of you who may be on the call who participated, we were thrilled with the level of interest, dedication, and a lot of hard work that people put into these.  So next slide, please, moving on to phase III.  

After compiling all the input from the stakeholders, we asked for a broad review from the ESPC organizations, as well as the ESC, the Energy Services Coalition, and NAESCO, the National Association of Energy Service Companies, and also asked for broad review from end users.  And these were a few state and local government participants in the Better Building Challenge of DOE.  

ESC did a critical ____ review, and NAESCO did an intensive review and first level editing of all documents.  And of course, even in this state, we still identified some areas to refine for the next go-around, and then sort of a heads up for the last slide, there will – DOE invites continued comments, and this will be an evolving process.  

So we continued our stakeholder effort on the cost and pricing category that Rob will describe in a bit, and involved with that were Minnesota, which really drove that process, along with Colorado and North Carolina and Virginia.  And so finally, we put the whole document set together.  Next slide, please.  

So the accomplishments were many, some small, some big.  So we refined them, formatted and edited them, some very extensively.  There are 7 procurement and contracting documents, and 50 distinct attachments.  It's very thick, so don't go printing out the whole thing.  Look first.  But know that not all documents apply to every situation.  For example, there are two different approaches to procurement, so you wouldn’t necessarily use all of those documents in the procurement section.  

Stakeholders largely looked at what was missing in a document.  So they did actually grow.  We did accomplish some simplification and streamlining, like consistency in labeling of attachments from step to step.  But what's considered more important than simplification in this first round was to facilitate good documentation of a project and to provide a sound framework.  

So we integrated some great resources from our public and private stakeholders.  To name a few, the life of contract documents management from Hawaii, the DOE worked with them to develop some auditing report tables, and a pro forma from North Carolina, some project management schedules from Colorado, Alabama, and ESCOs, and many other ESCOs and state energy offices contributed throughout the process.  

We also tackled, as I mentioned, the cost pricing approach.  It's what ESCOs present in their RFQ or RFP responses.  This has been a troublesome area for years, as ESCO responses are difficult to evaluate.  And I would share, I think ESCOs have difficulty also responding to the RFPs where it wasn't real clear where – what was being asked.  

So Minnesota led that charge, and Colorado was already going down that new path.  So Rod Vanderwall of Colorado will describe that in a few minutes.  

Another very big improvement was in the financing documents.  ESCP financing company representatives developed a new RFP to competitively select financing companies, and came up with the standard contract provisions that can be added to any ESPC lease agreement.  And David Clamage of Saulsbury Hill Financial will discuss those resources in just a minute.  

The documents already incorporated FEMP's MD resources, and we reached out to FEMP to make sure they were still current, and they said yes, they're still current.  And so we revised them this fall.  So that's another upcoming change as well.  

The timing here was perfect to incorporate another DOE funded activity, the standardized project reporting through E-Project Builder, as developed by LBNL with DOE support.  We built that into most every document.  This is another giant step towards standardizing data collection and getting the most value from the ESCO's effort to provide data, and well as helping state programs access and compare their data with other states.  

A goal for a long time by DOE, ESC, and NAESCO, as well as ESCOs, has been to achieve some level of standardization, so that elements of the process are somewhat consistent across states and across users.  The ESCO response statement that was developed can lead to that, as Steve Truebner, now of Philips Lighting, will describe.  Consistency in what ESCOs are asked to present in their RFP responses makes it easier for ESCOs to respond to RFPs, rather than retooling each time, and can reduce the cost, as Steve will share.  

The audit scope of work, financing solicitation, and data reporting and other elements also lead to further standardization, but there are lots more things to do in that arena.  

And with that, I think we want to hear from our participants on the stakeholder working groups to describe their specific areas and accomplishments.  So Chandi, if you are going to introduce them?
Chandi Vines:
Sure.  Thank you, Linda.  Next slide, please.  Now we'll hear from David Clamage, who is – who participated on the financing working group.  David established Saulsbury Hill Financial in 1976, which is now one of the oldest leasing companies in the United States.  Saulsbury Hill Financial has done business in virtually all 50 states, specializing in ESPC funding, renewable energy financing, and municipal leasing and federal leasing.  David has served for the Association for Government Leasing and Financing, Equipment Leasing Association of America, and as the regional chairman for the Western Association of Equipment Lessors.  David?  
David Clamage:
Thank you very much, and welcome, all, to this webinar.  We hope you find these presentations valuable and useful.  Unfortunately, I have a short day, so I am going to be able to take Q&A at the end of my presentation, and encourage that if you have any questions or comments, by all means to reach out.  Now if we move on to the next slide, I'll kind of dive in.   

And the drivers of this effort really began with trying to deliver a more efficient process to state and local governments on a national level to adopt energy-saving performance contracts.  And we did this, recognizing that the laws in all 50 states are a little bit different, so we wanted to provide a broad overview of the legal standards to make sure that we address them from the federal level for state and local government, i.e., tax exempt financing.  

This also dovetailed nicely into increasing liquidity for the finance market, making sure that more banks and investment providers were able to enter the marketplace, which obviously helps keep costs down, and provide for a much broader credit approval process, and potentially even allow that smaller projects could access longer term financing.  

And then lastly, this positive side of the driver was to allow each of you in your states, cities, counties, school districts, etcetera, to have a more standardized mechanism to evaluate finance models and compare some of the solutions that might be provided to you by your local banking community, and of course, then the national community.  

The big challenges are that while there is a nice federal overlay for tax exempt financing for state and local government, each state has its own nuance and set of laws.  I'm happy to confirm that all 50 states have a confirmed form of tax exempt financing.  I'll add here that in virtually all 50 states, it might be called tax exempt lease financing, but don't get wrapped around the axle with the word lease.  This is not like your old Buick lease.  These are fully amortizing contracts.  Each payment is identified with a component of principal and interest, and at the end of the term, you own the equipment outright for $1.00, so it's a loan in lease clothing.  I wanted to call that out.  

But again, all 50 states have a form of legislation that allows this type of financing, and in some states, that can even be a little more granular, where local cities and counties even have their own policies and procedures.  So the good news is while there is framework in place to do this kind of financing, it can be a little more complex on a local level, and you'll find that most of my colleagues in the municipal finance business are pretty familiar with that kind of law, and there are some great local law firms in virtually all 50 states that can help address it.  

And then of course you have different types of issues that are at the state and local government level, and each of them has a different subset of those laws on how they contract for finance models.  

And the last thing I'm going to touch on was the Dodd-Frank Bill, which passed – the primary driver was to address in Dodd-Frank some of the abuses that took place in the financial markets, many of which led to the recession, but there were some laws that were passed in Dodd-Frank that directly impact what we're talking about today, and we can move on to the next slide.  

So the core documents that we worked on were – began with the finance solicitation that you as a building owner could either issue to the finance market yourself, or have your ESCO partner issue on your behalf.  And we think this is an important part of the work that you would do.  Smaller projects can certainly go to market with a negotiated RFP, but we – you know, where you might just call your local bank and get some interest rates, or call a leasing company or a finance provider that you have familiarity with.  

But as project size grows, we strongly encourage and endorse issuing a broader solicitation, so that you can poll the marketplace.  It is certainly not just the metric of low cost or low interest rate that you should be looking at, but familiarity with performance contract financing, understanding the collateral requirements, the security interest, and so on.  And these core documents help address that.  

We also provided standard or sample provisions for lease agreements, basic terms and definitions, the biggest of which was the term non-appropriation.  And non-appropriation is a right that virtually all 50 states require for tax exempt lease purchase.  And what that simply means in English is the lender must give you the right to terminate that financing at the end of any fiscal year, should your budget contract and you not appropriate funds for that project.  And lenders who are sophisticated and knowledgeable in this marketplace will grant you that right.  

And then lastly, of course, the prequalification of the finance firms, making sure that they adhere to a standard of conduct, ethics, and just general good business decorum to make sure that they provide you the products and services that you bargained for, that there are no hidden fees and costs, and again, that you're dealing with experts in the marketplace.  We can move on to the next slide.  

So some of the solutions that I think are really important for you, you'll see here a link to the DESIRE website, which is provided by North Carolina State University.  It's an outstanding tool, and we encourage you to keep this website on hand.  It allows you to click on any of the 50 states in the Union and the territories, and not only learn about some of the incentives and rebates and programs that are available in your states to adopt these kinds of projects, but also learn about some of the finance tools and solutions that are available in the market.  So I really encourage you to keep that – this is an outstanding resource.  It's free.  And North Carolina State does a wonderful, wonderful job in keeping that current.  And we can move on to the next slide.  

Dodd-Frank is a big portion of the issue here that we really want you to keep aware of.  It's 849 pages of law, so if you're having any trouble sleeping, by all means go ahead and pick up a copy.  I'm sure you'll be sound asleep before the 20th page is turned.  

But the gist of it in impacting this product here is it requires companies that are trading in tax exempt municipal finance to become registered municipal advisors.  This is a requirement of law.  Now there are exemptions to this law for energy service companies who are working on your behalf, essentially serving in the engineering function, that they can still issue RFPs to help you secure financing.  But this is a very important point of law that we strongly encourage that any time you deal with a non-bank or non-ESCO party in securing and evaluating financing, that they be a registered municipal advisor.  

And you can go to the Securities and Exchange Commission's website, or you can go to the Municipal Securities Rulemaking Board website, and confirm the companies that are registered.  There are many hundreds of men and women throughout the United States that are appropriately registered, so you can find the right firm, either in your local market or on a national or regional level.  And this was part of the law that was implemented, and we think it's an important piece of the criteria.  If we can move on to the next slide.  

This just really kind of confirms the two laws from the MSRB and the SEC.  We clipped this from their respective websites so that you can see how these laws were implemented.  But it's important to know that while these laws were put in place in 2010 as a result of the recession and other abuses, by no means has that adversely impacted the access to capital of this market.  In fact, quite to the contrary.  Energy-saving performance contracting and retrofits of building environment systems, from heating, lighting, air conditioning, and on, is an extremely liquid market.  Investors that are – including banks, municipal funds, etcetera, are very, very attracted to this marketplace.  

So by selecting an excellent ESCO contractor and/or a local mechanical or electrical contractor, you'll find this is a highly liquid market, excellent interest rates, long term financing readily available, and as I am fond of also adding, this is jobs and taxes in your local marketplace.  So even if you are one of the smallest communities in your state, or a small rural school district, you will find that your energy service company contractor puts a lot of men and women to work in your community in doing these important projects and in providing financing.  Next slide, please.  

This does confirm – this is taken right from some law that is out there in Dodd-Frank that confirms that your energy service company may issue the financing RFP without being in violation of this law.  Next slide, please.  

I'm available to any and all of you should you have any questions regarding the financing, and I did promise that I would take some Q&A.  One comment that was made earlier to me was on or off balance sheet, and I do want to talk about this in the context of public finance.  This is a bright line test.  In order for you to take advantage of the tax exempt nature of municipal financing.  It is very clear, the title to the asset, the chillers, the boilers, the lights, the roofing improvements, whatever it might be, must be held by the tax exempt issuer, the city, the county, the state, the school district, in order for that loan or lease to then be tax exempt, and taking advantage of very low interest rates.  

When I say very low, I'll put that in perspective.  We are closing a transaction now for a 16 year term at a fixed interest rate of 3.18 percent.  So this is very low cost money.  It allows you to deploy a lot of great energy saving and facility improvement measures.  But the balance sheet issue is pretty darn clear.  In order for that tax exempt financing, you have to hold title of the asset as that government issuer.  So if you hold title to the asset, then you clearly have the debt on your balance sheet.  

Now again, you do have the right to terminate the financing in the event of non-appropriation, unlike a bond.  And so there is the opportunity to treat it as a current obligation on your financial statements because of non-appropriation.  But as they say, if they looks like a duck and walks like a duck, it's a duck, it's on your balance sheet.  

And the other question that was put to me earlier was tax exempt lease purchase versus bonds.  I'll answer that question in a roundabout way.  Bonds obviously require a vote of your community, the full faith and credit of your citizens, so therefore, it does take that vote and political process.  It does take a bit of time.  Bonds are typically issued in much larger denominations.  I was talking to a university this morning about a potential energy efficiency project.  Their last bond offering they did in December of 2013 was for over $138 million.  So bonds typically are issued in very, very large denominations, and can include a host of projects.  

And in turn, since they are full faith and credit and cannot be terminated like a lease, their interest rates can be a little bit lower than leases.  However, because of that size, and you're mixing a lot of different projects, your energy saving performance project with maybe constructing a new building, with maybe other improvements in your community, it can be difficult to sculpt the repayment of your tax exempt financing for your energy savings project when it's part of a larger bond project.  

So one of the advantages in the tax exempt lease purchase is an expert finance shop in this marketplace can sculpt your repayment to be matched to the savings that you will achieve from deploying these facility improvement measures and energy conservation measures.  

So I'm going to take a quick glass and water and open the floor to any questions, Chandi.  
Chandi Vines:
Thank you, David.  We have one question.  Should ES – should EPC third party assistant consultants to the state energy offices register as municipal advisors, per Dodd-Frank?  
David Clamage:
That's an excellent question, and it's a difficult answer.  The essence of Dodd-Frank is if you are going to be providing financial advice to the issuer, the city, the county, and school district, so if you're an NGO outside of the state energy office, and you're going to be providing financial advice to a non – to a government entity, we would suggest that it is appropriate for you to be duly registered.  

The operative there is are you providing financial advice, and that could come in a wide range of forms.  Are you suggesting which type of financing they should use?  Are you issuing an RFP on their behalf?  Are you doing cash flow analysis?  But to be appropriately cautious, I would think the best answer would be for you to seek expert advice from your local legal advisor or from an attorney who is expert in matters of public finance.  If you're not familiar with someone in that capacity, by all means feel free to shoot me an email, and I would be happy to provide you with a list of attorneys in your community that might answer.  

If you're going to be paid by a school district as a consultant, paid by a city as a consultant, and your portfolio of work is to provide them with advice in financing, I would personally suggest that it's appropriate for you to be registered.  
Chandi Vines:
On that note, David, is the review of the energy calculations financial advice?  
David Clamage:
If the – the Dodd-Frank Bill specifically has an engineering exemption, so if your work in the review of the energy calculations is limited to what any of us would call strictly engineering, i.e., you're doing calculations associated with how many kilowatt hours would be saved by changing lighting fixtures, there is a specific exemption in Dodd-Frank that addresses that.  So again, I'm not an attorney.  I'm not purporting to provide any of you with advice in this regard.  But if it's strictly engineering in nature, and if perhaps even if your firm is a third party engineer that's providing oversight for an issuer, I would guess you're probably exempt.  

It's more focused on the financial elements, things like interest rates, the legal nature of documents, issuing RFPs.  Those are the kinds of things that were called out in Dodd-Frank, and I've been an active participation in the MSRB's webinars on this subject for the last almost four years now, and that has been their focus.  So not engineering: finance.  
Chandi Vines:
Thank you, David.  Linda, do you see – can you read the next question?  David, can you explain a little bit further tax versus bond financing?  Is there a certain threshold where one should not pursue bond financing?  
David Clamage:
Good question.  Bonds, because of the, A, the cost and political effort associated with the vote – remember, bonds have to have a vote of your community.  So if you were going to issue bonds – I live in Denver, so if the City and County of Denver were to do a project that they wanted to do bonds for, it has to go on the ballot, and the citizens have to vote for it, so clearly, you have an administrative cost with getting it on the ballot, whatever your community does to educate your voters, that administrative cost.  You have the political risk associated with that effort.  Clearly, you're going to spend a lot of time with your local media.  Those kinds of things are not insignificant.  

Second, you're going to have to have a bond dealer who is appropriately what's called a FINRA, F-I-N-R-A, member, that is appropriately registered with the Securities and Exchange Commission to offer those bonds to the marketplace.  We rarely if ever see bonds offered in increments of less than $10 million, and as I mentioned earlier, I was on the phone with a university today, $138 million was the bond that they offered last December.  The State of Colorado typically issues eight and nine figure bonds.  In most states, you'll find these dollar amounts are very, very large because the process is cumbersome, but the tradeoff is you can get a lower interest rate and potentially a longer term.  

The disadvantage, as I mentioned, is when you do one of – you know, the largest lease we ever did was $28 million.  Most of our leases tend to hover between the $1 and $6 or $7 million range.  And our repayment models are sculpted directly to your savings, which is highly advantageous to you.  So when your energy service company, the ESCO presents to you how much you're going to save in units of energy over the time of your contract, we can model a repayment that fits directly to those savings, so that you're not appropriating new monies out of your taxes, cash flows, etcetera.  

The goal, the holy grail, if you will, of performance contracting is for the project to be as close to revenue neutral as possible, where you're making all of your repayment from energy savings, and tax exempt lease purchases approved in all 50 states is a really great tool to sculpt those payments accordingly.  
Chandi Vines:
Thank you, David.  Thank you for your time and participating in this process, as well as participating in the webinar.  
David Clamage:
It's my pleasure, and again, I'm very sorry to sign off, but everybody knows how to find me.  Linda and Chandi know how to find me, if I can add any additional value to any of you.  It's work that we really encourage you to take on.  And have a great day.  
Chandi Vines:
Thank you.  Next slide, please.  Next, we'll hear from Rodney Vanderwall.  He participated on the cost and pricing documents.  He is the manager of the energy programs for the State of Colorado's Office of State Architect.  Rod works with all state agencies to implement Colorado's statutes and goals on energy, water, and high performance buildings.  Rod assists agencies on energy performance contracts from the initial selection, review of potential improvements, managing the contractor, accepting the final improvements, and supporting the measurement and verification of the savings.  

Rod has a bachelor of engineering degree from the University of New Mexico and a master's in engineering degree from the University of Colorado Boulder.  Thank you.  Rod?  
Rodney Vanderwall:
Yeah, this is Rod, and I quickly tool myself off mute.  Welcome, everyone, and thank you, and also, now that Dave's gone, I want to thank him to know that I don't need to register now as a financial advisor.  I'll stick to my engineering goals.  I know some agencies, we worry about that.


So this process that we did in the review of the cost pricing model, which is ____ this group here, our state last spring started working on our contracts, and the price model is one of the issues that came up.  And through the group that was involved on the DOE process, we found out that Minnesota was going through the same process, and surprisingly, we actually came to almost the same outcome of taking a look at the cost price model, recognizing it's not a design/bid/build project, but EPC is really more design/build, and we needed to make the cost model reflect that kind of a construction design industry.


Another issue that came up was transparency.  We felt the old model didn't give us the transparency on true cost, and it sometimes was difficult to figure out where the fees were going, what was going on throughout the different stages of design, construction, implementation, and post construction.  

And of the most interesting things is we were going through the old version and talking about descriptions of the model.  Well, but then the ESCOs, they had different definitions for the same classification.  The most obvious and interesting was the post construction – was construction M&V and construction commissioning.  The ops side had a very interesting discussion about what that was, and there was many different discussions, many different definitions, and by working with a local advocacy group from the Energy Services Coalition, they kind of came back to a single definition, which I think was very, very – was very interesting and very beneficial.  

So when we came together through the group last December, and we presented our cost model, Minnesota presented theirs, we found out we were very, very similar, and that's how we came up with this new version you're looking at, which is the pre-cost – pre-construction design fees.  And you can see on the far right side of that spreadsheet what this really covers.  

The construction fees and costs.  Again, on the right side, it tells you what some of those factors are.  And by doing this, and Steve may talk a little bit about that later, is during the selection process, we felt that we got a better understanding of the cost at the different stages.  And we felt we got better commonality between the ESCOs when they put their proposals together.  

One of the other things that came out of this was – for us, was a better understanding within the process, if an ESCO was doing engineering work in-house or doing engineering work through a subcontractor.  We've always felt through the RFP that it was kind of a not well-defined process.  This helped us look at some of the costs and come up with those answers.  

Again, one of the things we found out by going through this process was to develop a better  transparency to state individuals of where the costs are, to reflect the costs at the different stages.  Is it during design?  Is it during construction?  Next slide, please.  And – or was it – there's additional costs associated with post-construction M&V.  So we have a better transparency.  

One of the questions that has already come up, and there's a couple out there, but one that's come up is where's the overhead?  In the discussion that we – Colorado had with our advocacy group, overhead was one of those classifications that was not well-defined.  Some ESCOs had multiple things in overhead.  Some ESCOs had taken the costs, and from my perspective, they properly placed the costs in the appropriate categories.  Was it – overhead is really more a construction – on-site construction cost, or was overhead more in general conditions?  Was overhead more in the cost of permits?  Closeout issues?


So we basically through our discussions decided that overhead was a very – too loose of a definition, too loose of a cost category that we felt that it was more important, more transparent to the owners and the financial people, that the costs that might be generally associated to overhead are actually placed in a more appropriate classification.  

And we also felt through the selection process, the reviewers and individuals looking at RFPs were more comfortable with the costs now, that overhead wasn't just some additional profit, but it was actually tied to something that's done either in the design or accomplished during the construction, post-construction.  

And so that is how we got to this stage, and I mean, to say that we're done – not done yet is more the issue.  So – and that kind of to me does a very simple explanation of how we got to this cost price model.  So now I'm open to any questions.  
Chandi Vines:
Thank you, Rod.  Linda?  
Linda Smith:
Yeah.  I see a few questions that came in.  First of all, where specifically is overhead included?  In other words, in what categories is overhead represented?  
Rodney Vanderwall:
Can we go back one slide, please, first?  One of the issues that I kind of mentioned was that overhead was difficult to understand what was really in overhead, and it was still not transparent enough for the selection people or the accountants.  And sometimes overhead was permits.  Sometimes overhead was actually cost of travel.  We felt it more important to put these costs where they're more applicable.  

And so we have construction management, project engineering, general conditions, construction completion.  We felt that most of the overhead costs can be stuck in one of those four categories.  And as a reviewer of true cost ____ throughout the project, it's more transparent for me to see where the costs are.  So we didn't get rid of overhead.  We just said, let's place it where it needs to be, put it in a more applicable, appropriate spot, so the reviewers of the payment can do a better job of tracking where the cost for a project is.  
 Linda Smith:
Great.  A follow-up to that is for me, I captured the overhead is general conditions, pre-construction services, post-construction services, and then what was the fourth one?  
Rodney Vanderwall:
Basically, the three – there's really almost no overhead in post-construction.  It's all in the pre-construction, construction services, and wraps up right there.  It's part of construction management.  But again, it's putting that cost where we feel it's more applicable and easier to understand, and again, more transparent for the accountant, instead of saying, where are the costs coming from?  
Linda Smith:
Okay.  And then one other question.  What is requested of ESCOs at the procurement stage within the spreadsheet?  
Rodney Vanderwall:
During the – I'm assuming the RFQ stage, not the procurement stage?  We're asking now during the selection of an ESCO versus really defining the actual scope of work and putting appropriate cost to the actual project?  
Linda Smith:
If you could address both, or whatever you think is relevant.  
Rodney Vanderwall:
Okay.  During the RFP stage, and Steve could add to that if he feels like, and I know Steve, he probably will, during the RFP stage, where you're trying to decide on the most qualified firm with a cost – risk associated to the qualifications, what I see is what is your fees?  I mean, the issue with this spreadsheet, we found out, is it's – it changes between your RFP and your actual development of a project.  During the RFP stage, we're going to talk about what is your potential cost percentage on your engineering design services?  What's your cost of pre-construction services?  What's your percentage cost on a project for your construction management, project engineering?  

So during this selection process, we're looking at ranges of this stage.  We're not looking at true cost, unless you actually have it.  We're more looking at ranges.  So when you submit your RFP, we're seeing a – is profit five percent of the total project?  Is project engineering three percent?  Is design engineering, pre-construction, ten percent?  

When we move into an RF – the TEA stage, or the IGA stage, then we change those percentages into true costs.  Then we can now start negotiating.  What is the true cost of every one of these factors, as we develop the true – the final project cost?  So to summarize, at the RFP, we look at the percentages.  It gives an idea how you kind of have your internal markup or make of your costs, so we can at least determine your qualifications, your risks of your cost to your qualifications, and at the development of the audit and acceptance of the EPC, we change those percentages into true costs.  
Linda Smith:
That's it for me, Chandi, on questions that have come in.

Chandi Vines:
Okay.  Thank you.  There's just one more question.  With regard to the headers up top, is there any pushback by the ESCOs in this new model, and are – or is anybody reluctant to describe if they do – if they perform the work themselves, or if they subcontract it out?  
Rodney Vanderwall:
There has been some pushback in that sense, but how I've said it to ESCOs is every single ECM is different.  Every EPC is different.  And some ESCOs have skills that they can do in-house for one ECM, ____ they need to go outside and find those skills.  They need to explain that during the RFP process, so when I'm looking at their percentage of cost, I know why maybe their design/build subcontract is high, is because they end up having to go outside to find that work, find that design services.  Maybe the project engineering is high because they have to go outside and find it, versus in-house.  That helps me understand the risk associated with the firm.  It helps me understand the skills of the firm.


There's also been an issue on some ESCOs don't want to give their dollar per hour fees for their engineers.  If I'm going out to hire an architectural firm or an engineering firm for a standard design/bid/build contract, I ask for it at that time.  This is a design process.  This is not any different than anything else.  I want to know if I have additional work, what is my potential cost?  

So there has been some pushback about getting that, and I see that as standard operation process for a standard design/bid/build, hire a professional firm.  
Chandi Vines:
Thank you.  That's very clear.  So on behalf of DOE, Rod, I'd like to thank you for participating in this process as well as participating in the webinar.  Next slide, please.  Next slide.  Okay.  Great.  Now we'll hear from Steve Truebner on the ESCO qualifications and solicitation documents.  

Steve has over 17 years working in and with the public sector in over 26 states.  He serves on the board of directors for the National Energy Services Coalition, and is an executive committee member of the National Association of State Facility Administrators.  He has worked for two ESCOs, Johnson Controls and McKinstry, and led the RFQ submittal effort for those companies in six states that were launching pre-approved ESCO programs.  He is now the national accounts manager for Philips Lighting, focused on LED projects with the public sector clients.  Steve?  
Steve Truebner:
Great.  Thank you very much.  I will – I have two slides here, and they're pretty straightforward, broad main points that give some overview around those particular main points.  

As mentioned in my introduction, I have participated on the submittal for these requests for qualifications for pre-approvals for energy service companies in the state program, and then, of course, secondary to that, pursued various projects within those states using the secondary RFP process that's also part of this.  So that was the two primary documents that our working group reviewed.  The first was the RFQ that would be for an ESCO to be pre-qualified with a state program, and the second, and very similar in many ways, is the more site specific or project specific RFP that a state or a state agency or participants in a state program could use to then narrow down their selection to find the right ESCO partner.  

[Audio glitch] now – and folks from the ESCO community, in fact, I think we probably had about equal number on both sides, and it led to some very lively discussions around the review of our document.  What we really worked hard at I think was to always reach a consensus, that there was no change that was made without deep discussion and deliberation.  And I think all of the folks that participated in our particular working group from the ESCOs and from the state energy offices were able and willing to see both sides, what really works for the ESCOs, and what would help us, and what's going to make it easier for the states to define qualified partners to work with or to pull into their programs.  So we tried to take all of that into consideration.  

Additionally, what we had acknowledged early on is that there really were changes and new trends within the ESCO marketplace, and some of those we felt that it was important to pull those in and at least account for those in the documents going forward.  

One of the primary goals that we had when working with these documents was to try and streamline the submittal.  I say here that quality pages, not quantity.  I know from past experience that when we would submit our qualifications, regardless of the size of the ESCO, they were – they were just about as big of an RFP response as we would put together in any year, just in terms of the amount of binders, the amount of pages, the amount of detailed information that was included.  

And what I at least noticed and shared with the group, and I think this was something that we saw, is that generally states want to include these ESCOs into their state programs, because that's going to lead to more projects and more energy savings, and additionally, more economic development, more jobs being created in those individual states' marketplaces.


So we wanted to try and come up with something that was efficient and streamlined, so the state energy office could quickly identify the right partners that they would want to work with, and they wouldn't just get bogged down in a tremendous amount of what may be considered unnecessary information.  So we worked hard to truncate a lot of the questions, and focus the information on what would be most helpful for those ESCOs – or for those state energy offices.  

One of the other goals, the second goal that we used, was that, as I acknowledged earlier, was that there really are many types of ESCOs in the marketplace.  I think early on, the space was really dominated maybe by more of the traditional manufacturer that was working as an ESCO.  Now we have certainly those manufacturers, consultants, former mechanical contractors, a number of other different types of ESCOs that are large, medium, small.  This is an important change, and something that we didn't want to force everyone into the same box; rather, we would try to create a document where they could tell their own story, demonstrate their strengths, the value that they would bring to the state or the client, and share their project experience.  

Ultimately, when you are accepted into a program, you have to meet a certain level of qualifications, and that's what the state energy offices are determining.  Then you're also locked into certain requirements, be it the state statutes or the actual contract documents that that state is going to work with.  So if you're able to select an ESCO that's going to – that may be small and may be more localized, but we feel that meets those qualifications and is going to be a good partner and provide value to the state, then they will also be beholden to those future contracts as well.  

And finally, we tried to go a little deeper on some areas.  We wanted to see some commissioning reports, a little bit more information on the M&V reports, and deeper in past projects in those references.  And so that was also something that you'll see as a change.  

So those – that first slide there is really the four objectives [audio glitch] that we tried to tackle.  And if you want to move to the next slide, we can talk through some of the outcomes, and some of the things, that if you look at the document, and ____ past experience with former documents, or to actually see the changes in the document, these are some of the things that you'd find.  

First, for a long time, the opening section was really a five page company introduction, but it had several different secondary bullet points and information that was requested within that particular section.  What we tried there is to leave this a little bit more open-ended, allow that submitting ESCO to tell their own story, to highlight what they thought were the most important points to share with the state.  And so we left that as really sort of an open-ended company introduction.  

Additionally, as we went further into the document, there was some very specific information that was requested from each ESCO around each market sector that might be applicable within a state.  So your high ed marketplace, your K-12 marketplace, state agencies, municipalities, going even deeper to public housing, libraries, and other sorts of miscellaneous facilities.  

This was a section that I think got a little bit repetitive, and many of the ESCOs that would be submitting to be a partner would be an excellent partner, but they may only have an interest in working in that K-12 market.  That's all they're going to market to.  That's all they want to work in.  Why do they need to express their background, their insights, their experience around some of those other market sectors?  

So we tried to capture the important points and allow the ESCO to, again, create a narrative around the potential market sectors that might be applicable to that state program.  

Additionally, you'll see the truncated past project list.  I have certainly been guilty of this, where we had the opportunity to list past projects and filled up 10 or 15 pages in a spreadsheet format or list format to kind of demonstrate our depth of experience.  But often, we got too far out, so we tried to narrow that down a little bit and focus on important past projects.  

And then shortening that list, we also now go deeper into the project reference list, which from our partners at the stage agency, this was really what they were more interested in.  They wanted to see some of the specific success stories that that ESCO had had, and what the response and the reaction was from their former clients.  So we went a little bit deeper on those project references.  

Moving forward, the technical section was a major part of the response, and what it did is it allowed each ESCO to provide a series of answers and information about their experience in renewables, their experience in mechanical controls, water projects any number of – retro-commissioning, any number of various technical components that might be included in a job.  

This is also a section that got rather bulky or lengthy, and so what we tried to do in this section was to create a page limit, and similar to the open-ended three-page company introduction, I think in the technical section, we limited it to five page, we listed some of the areas that if they so choose, we – the state would like information on, and then we let the ESCO, again, highlight their technical strengths.  

You'll also see throughout that document an increased use of tables for easy analysis for state energy office review.  One of our partners in this working group was from the State of Massachusetts, who had been doing energy performance contracting for a number of years, and they really had some excellent templates that we were able to pull in, and we think that will help the reviewers be more efficient when going through and determining if this is an ESCO that they would want to move forward with.  

And then the final point that I would make here would be the site specific components.  So you have a primary RFQ, which is the first part of the document, where a state is selecting those ESCOs they want to pre-qualify for their partner – for their program.  And then secondly, there would be a project for let's say a state agency or a municipality that's participating in that program.  We had a shortened site specific RFP that we worked on.  We tried to remove any kind of information that may not be necessary anymore.  And we tried to create some areas where the ESCO can share with them what would be their site specific ideas and potential solutions for that project going forward, knowing that these steps are join the program, be selected for a project, and move forward to the IGA.  

And Rod touched on this, at least on the cost and pricing situation.  I think all ESCOs really would probably prefer just to be simply selected based on their qualifications, with no cost and pricing component whatsoever, because the – as we get into the actual investment grade audit, that's where we really determine what are the true costs going to be to this project.  And we share that with the customers as we get closer and closer to that project.  

The reality I think is that the public sector needs to have that transparency.  They need the ability to – while it may not be perfect, compare to companies against – or multiple companies against each other, understand where the likely costs of their project are going to lie, and move forward towards the IGA negotiations with that all in mind.  

So I think at the end of the day, the group that we worked with, I think we all felt very comfortable that we achieved these goals, that we created a document that would be easier for the state energy offices to review, and it would be more efficient and flexible, and hopefully allow the ESCOs to really tell their story and share with them why they would be an excellent partner or ESCO for a project.  

So with that, I'd be happy to answer any questions.  
Chandi Vines:
Thank you, Steve.  We'll open it up for questions right now.  
Linda Smith:
I have a few that came in, Chandi, and Steve may address maybe partly or fully this question.  The procurement documents are qualifications-based with the cost elements of the percentages of mark-ups in different categories, and why is it advised to avoid getting project cost and pricing from ESCOs in their RFP responses?  
Steve Truebner:
I think what – the reality is that these are template documents that are used for best practices, or that are a combination of best practices that each state program is going to likely use as a starting point, and to make their own.  

It is – what we tried to do was strike a balance between what kind of inside transparency the state energy offices and ultimately projects or owners reps on those projects required to be able to make a fair and judicious decision on behalf of their constituents and tax payers.  

On the other hand, we really wanted to make sure that the ESCOs were not put in a difficult position, or that we weren't making unnecessary changes to what's been a successful and beneficial to both sides industry for over 30 years.  So I guess with that, I don't know that there's a really clear answer to what's right or what's wrong about creating or adding in project costs.  I think what we're trying to do is get as close as we can to having a document that both sides are comfortable with and can work with, and then allow the ESCOs and the state to negotiate on their own terms, in their own state.  
Linda Smith:
Okay.  And another question, should a procurement involve a trial phase or a trial building before launching into the full-scale project?  
Steve Truebner:
Well, there's two ways to view that, and some states actually do practice this.  Some states will have – let's say they'll narrow it down to three ESCOs, and I think the State of Massachusetts might do this.  They will have all of the ESCOs go out and do an IGA on one particular central building as part of the project, and that gives the state a certain amount of core depth I think in the information.  But I do believe that the ESCOs might be doing that at risk.  

So there's a balance there.  I think from my perspective, the information that is put forth within this RFQ for qualifications, or the RFP that might be site specific, is sufficient for an entity that's part of a program, to go forward with a small project or large project, because they've done their due diligence, they've looked deep into the information, the past project experience, the project team they're going to be working with.  Typically, there's a face to face interview process that's incorporated.  States, from state energy offices, might be sitting in and supporting in that actual selection, or at least sharing with them what the marketplace or landscape looks like.  

So my sense is that this should be sufficient, that a state could probably bypass any pilot project and go forward to a full-scale IGA and project based on the qualified provider ____.  
Linda Smith:
Thanks.  And one more.  Excuse me.  What innovations are you seeing in project scopes, and can the procurement documents be molded to address those?  
Steve Truebner:
Yeah.  That's a good question.  We did try and add a couple of things into this document that maybe weren't as obvious in prior drafts.  A lot of – we will see a different kind of certainly water conservation measures, but outside of that, water meter replacement projects have been going on in the country, and using energy performance contracts to do that.  So that was something that I think is reflected there.  

Additionally, retro commissioning has become a central part of many energy performance contracts, and that's something that can also serve as a standalone, but when included into a energy performance contract, that's something that needs to be discussed in further depth once you're into that investment grade audit, and it's a measure that makes sense to the customer and to the ESCO performing the work, that that should be something that's included.  

And then I think Rod would acknowledge this.  There really needs to be a lot of transparency in what are the savings that are going to be associated with that retro commissioning project.  Because these are now not just standalone retro commissioning activities.  These are retro commissioning activities that are associated with a performance guarantee and a savings guarantee.  
Chandi Vines:
Thank you.  Eileen McHugh is on the line, and she just wrote in that no, Massachusetts does not do a trial building, so I just wanted to make that note.  

[Crosstalk]
Steve Truebner:
Thank you, Eileen.  Sorry about the – sorry about the mix-up.  It was probably Connecticut, my home state.  
Chandi Vines:
Next slide, please.  So in wrap-up, these are model resources, and we please encourage you to make them your own.  Next slide, please.  And in next steps, these will be posted to the solution center, and I know that Alice Duchek might be working with some of you on the ESPC accelerator, so we're looking also to glean lessons learned from those folks for continuous updating of these documents.  Next slide, please.  

So thank everyone for participating today.  Please contact if you have any questions Alice Duchek, who couldn't be with us today.  She's on travel.  She's leading the ESPC effort under the TAP program, as well as leading the ESPC accelerator.  

So on behalf of DOE and myself, I'd like to thank you all for participating, and if you have any questions, please contact myself or Alice.  And for those of you who we didn't get to your questions, I've made note of them, and we'll send them on to our panelists.  Thank you again for participating.  
[End of Audio]
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