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Department of Energy
Washington, D.C.

Dear Colleagues,

The U.S. Department of Energy’s (DOE) Federal Energy Management Program (FEMP)
is pleased to present this third edition of Utility Energy Services Contracts: Enabling
Documents. These documents provide a selected set of background information materials
that clarify the authority for Federal agencies to enter into utility energy services
contracts (UESCs).

Since the first edition, UESCs have been used successfully to implement more than $2
billion in energy and water efficiency and renewable energy projects. UESCs are now
strongly established as a standard Federal practice for achieving energy management
improvements. This document is designed to assist Federal agency and utility staff
involved in administering utility energy service projects.

In accordance with directives from the White House, Congress, and Senior Energy
Officials, Federal energy managers have been directed to use UESCs whenever feasible
to achieve their program goals. An increasing number of utilities are offering UESC
programs to support their Federal customers and to meet their own energy efficiency
requirements and renewable portfolio standards. The documents in this book clearly show
that Federal agencies have the authority to enter into UESCs.

Reducing the Federal impact on the environment, increasing energy security, and
promoting successful partnerships between Federal agencies and utilities are among
FEMP’s highest priorities. For more information about and support with implementing
UESC projects, please see the contacts section of this book.

We at FEMP hope this information will be useful in building support for and
implementing your energy service projects.

With best regards,

David McAndrew
Utility Program Lead
DOE/FEMP
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Overview

The Federal Energy Management Program

The Federal Energy Management Program (FEMP) is pleased to offer you this book as a
valuable resource designed to assist you in making informed decisions concerning
financing for energy projects within the Federal Government. Legislation from Congress
and orders from the President require and enable Federal agencies to implement energy
efficiency, water conservation, and renewable energy projects. FEMP's mission — to
facilitate the Federal Government’s implementation of sound, cost-effective energy
management and investment practices to enhance the nation’s energy security and
environmental stewardship — is accomplished by leveraging both Federal and private
resources.

FEMP is your partner for making projects happen. Tremendous opportunities exist for
reducing energy consumption through improved energy-management practices both at
the initial design and construction stage or later when energy-consuming equipment
replacement is required. Implemented energy projects save taxpayer dollars and
contribute to a cleaner and safer environment. FEMP is a resource for Federal agencies
and the private sector to facilitate the achievement of aggressive Federal energy-
management goals by creating partnerships, leveraging resources, transferring
technology, and providing training and project support.

Utility Incentive Programs

Federal agencies are eligible to use utility incentive programs to procure financing for
comprehensive energy projects. These programs range from simple rebate programs to
full, turnkey project implementation programs that include financing, project
management, and performance assurance. A utility energy services contract (UESC) is
one vehicle that a Federal agency and its utility can use to implement energy efficiency,
water conservation, and renewable energy projects.

This resource book and additional information about UESCs can be found at the FEMP
Web site: http://www1.eere.energy.gov/femp/financing/uescs.html.
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Requirements

As the largest energy consumer in the United
States, the Federal Government has both a
tremendous opportunity and a clear
responsibility to lead by example with smart
energy management. A series of
Congressional enactments, executive orders,
and other directives mandate specific energy
efficiency, renewable energy use, and water
conservation goals for Federal agencies and
facilities (see sidebar on page 8). Among the
more important of these are:

e Reduce agency energy consumption
on a per-square-foot of building
space by prescribed percentages

The Obama Administration

President Obama included energy and environmental
concerns as a key component of his administration’s
agenda. With several plans in the works, including the
American Recovery and Reinvestment Act of 2009
(signed February 17, 2009) and pending energy bill, it is
important that Federal agencies stay up-to-date on the
latest legislation, executive orders, and presidential
directives.

The Obama administration provides an outline of its
energy and environment agenda on the White House
Web site. This is available online at:

e  http://www.whitehouse.gov/agenda/energy_and_en
vironment/

increasing to 30% in 2015 compared to 2003 [this is in EISA Sec. 431]

e Procure prescribed percentages increasing to 7.5% or more of Federal
Government electricity use in 2013 and thereafter from renewable energy sources
[42 USC 15852 (a)]; obtain half of that renewable energy from new sources and
using facilities on agency property where feasible [Executive Order 13423,

Section 2 (b)]

e Reduce agency water consumption intensity by prescribed percentages increasing
to 16% in 2016 compared to 2007 [Executive Order 13423, Section 2 (c)]

e Reduce fossil fuel use at new buildings or major renovations of buildings at
Federal facilities by prescribed percentages increasing from 55% for 2010
building projects to 100% for 2030 building projects, compared to 2003 use by

similar buildings [EISA Sec. 433]

e Install meters for energy use in all Federal buildings by October 2012 [42 USC
8253 (e)] Metering < October 1, 2015: Agencies shall provide equivalent

metering of natural gas and steam [EISA Sec.434]

e Energy & Water Evaluations: Evaluate 25% of facilities every year; implement
the identified measures within two years; and authorizes agencies to use
appropriations, private financing, or appropriations and private financing to

comply with this section [EISA Sec. 432]

e Buildings shall be equipped with energy-efficient lighting fixtures and bulbs;
Effective Date: January 28, 2009 [DOD Authorization Act 2008 Signed January
28,2008 Sec. 2863 Use of Energy Efficient Lighting Fixtures and Bulbs in DOD]

A summarized list of requirements by type is kept up-to-date on the FEMP Web site at:

e http://wwwl.eere.energy.gov/femp/regulations/requirements by subject.html
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Utility Energy Services Contracts

In a UESC, a serving or franchised utility company agrees to provide a Federal agency
with services or products (or both) designed to make that agency’s facilities more energy
efficient. Federal facilities can also obtain project financing from a utility company
through a UESC. During the contract period, the agency pays for the cost of the UESC
from the “avoided-costs-savings” resulting from the energy efficiency improvements.
Experienced agency-utility teams use “excess avoided-costs-savings” to cover the costs
of a feasibility study for follow-on UESCs at their facilities. After the term of the
contract, the energy and water efficiency improvements continue to realize the avoided-
cost-savings for the life of the improvements and the savings can be used to do more
projects.

Utility Energy Services Contracts
Reallocate the Government's Utility Bill

* Avoid costs

* Lower demand

« Pay for equipment

* Achieve cost savings for the Government

Govt. Share
Energy
UESC Govt. Share Cost
$ Payment Savings
Utility
Bill
Utility Utility
Bill Bill
Before During After
Contract Contract Contract

UESC:s offer many benefits to a Federal agency, including:

Streamlined procurement process
Flexible contracts

Relationship with a long-standing entity
Flexibility in performance assurance
One-stop-shopping for a turnkey project
Low finance rates

Federal agencies can capitalize on the many advantages of a UESC. One of the primary
benefits is the ability to implement energy efficiency projects without using direct
appropriations (UESCs can, however, be used in conjunction with appropriations).
Vehicles such as areawide contracts, basic ordering agreements, and other agreements
used in UESCs save time in implementing projects.
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Contract Options

Utility energy service contracts can be executed
under any of three types of umbrella contracts
or agreements, including areawide contracts
(AWCs), basic ordering agreements (BOAs),
and separate contracts.

Areawide Contracts

The GSA has established more than 150 utility
AWC:s to procure utility services for Federal
facilities around the country. AWCs are
essentially indefinite-quantity, indefinite-
delivery (IDIQ) contracts for public utility
services. The AWC spells out general terms
and conditions and authorizes any agency in the
utility's service territory to place delivery
orders for services offered under the contract.
A delivery order describes the details and
technical specifications of energy efficiency
projects or other services to be delivered.

More information about the use of the GSA
public utility areawide contracts is available
online at http://www.gsa.gov/energy. The Web
site contains a list of AWCs, an overview of
their energy and water conservation activities,
and their guidance materials for areawide users.

Basic Ordering Agreements

Any agency can establish a BOA with its
utility. BOAs are not contracts, but like
areawide contracts, they establish general terms
and conditions. A delivery order placed under a
BOA constitutes the contract and details the
services to be delivered.

Separate Contracts
The third option available for UESCs is

Legislative History of Federal Agency
Energy Conservation Requirements and
Utility Energy Service Contracts Authority

The first major legislation regarding energy conservation
for Federal facilities was the National Energy
Conservation Policy Act, Public Law 95-619, enacted in
1978. The Energy Policy Act of 1992, Public Law 102-
486, and the Energy Policy Act of 2005, Public Law 109-
58, both substantially amended and expanded provisions
relating to Federal facility energy use. The United States
Code excerpt, 42 USC 1851-1862 reflects those laws
and other relevant amendments through January 2006.

The Energy Independence and Security Act of
2007(EISA), Public Law 110-140, further amended and
expanded law on Federal facility energy use.

Executive Order 13423, “Enhancing Government
Performance through Effective Environmental, Energy,
and Fleet Management,” issued in January 2007,
rescinds previous Executive Orders pertaining to energy,
environment and transportation. Some of EO 13423'’s
directives were subsequently adopted into law by EISA.

Policy is augmented by agency rulemaking, executive
directives other than executive orders, and legal opinions
interpreting the law. Some of these important to the
authority for using utility energy service contracts are
also included in this enabling document compilation.

The official online source for the U.S. Code is the
Government Printing Office. Unfortunately, it is several
years behind. Alternative sites include the Cornell
University Legal Information Institute Web site, from
which excerpts were drawn for this booklet. The FEMP
Web site also includes an overview of these energy
manager regulations at:

e  http://www1.eere.energy.gov/femp/regulations/requi
rements_by_reg.htm|

The official online source for the Code of Federal
Regulations is the Government Printing Office, and it is
up-to-date.

establishing a separate contract between an agency and a serving utility. Separate
contracts, also known as standalone or site-specific contracts, can be used in the absence
of an areawide contract, to cover any UESC project at any facility of a Federal agency
served by a particular utility. And, as the name implies, indefinite-term contracts can be
made open-ended, so they need not be reissued if changed circumstances do not require.

See FAR Part 41.205 for requirements.

10
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Model Agreement Template

The model agreement template, on page 150, was developed through a collaboration of
Edison Electric Institute (EEI), the Department of Defense (DOD), the Department of
Energy (DOE), and the General Services Administration (GSA), and included Federal
and utility technical, legal, and contracting experts. Written as a template for agencies to
use in establishing their own UESCs, although now combined, there was one template for
DOD agencies and a second template for civilian agencies. The model agreement
template contains the essential “must-include” clauses for Federal contracts and is the
most comprehensive compilation of contractual language for UESCs available. Clauses
from the model agreement can be added to an areawide contract or a basic ordering
agreement, or used as a master agreement underneath an umbrella contract.

LEGISLATIVE AND EXECUTIVE ACTIONS

This section outlines the legislative and executive authorities that support contracting for
utility services, along with regulations associated with procuring these services. Also
provided is information on various policy memoranda prepared to assist both technical
and contracting staff in the clarification of procurement requirements to secure available
utility services.

The procurement of both utility commodities (electric, gas, and water) and utility
services, which include installation of energy efficiency, water conservation, and
renewable energy measures, has a significant history of legislative backing.

It is important to note that whenever new policy or legislation is put in place, the previous
legislation and policy will automatically be overridden by the latest requirements.

The Energy Policy Act of 1992 (EPAct), Public Law 102-486

EPAct contains provisions regarding energy-management requirements, budget treatment
for energy conservation measures, incentives for Federal agencies, reporting
requirements, new technology demonstrations, and agency surveys of energy-saving
potential.

Prior to amendments enacted as part of EPAct, the National Energy Conservation Policy
Act (NECPA) was the primary legislative authority directing Federal agencies to improve
energy management in their facilities and operation. NECPA was passed in 1978 in
response to the energy crises of the 1970s. In 1992, EPAct amended NECPA, requiring
that each Federal agency achieve targeted reductions in energy consumption within a
specific time period. Measured on a British thermal unit per gross-square-foot (Btu/GSF)
basis and compared to a fiscal year (FY) 1985 baseline, Federal buildings were required
to achieve a 10% reduction in energy consumption by FY 1995. In addition, EPAct
amended Section 543 of NECPA to require a 20% reduction in BTU/GSF energy
consumption by FY 2000, measured against the FY 1985 baseline.

EPAct also amended NECPA to include an additional energy-management requirement
for Federal agencies. Section 543(b) of NECPA, as amended by EPAct, requires that "not
later than January 1, 2005, each agency shall, to the maximum extent practicable, install
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in Federal buildings owned by the United States, energy and water conservation measures
with payback periods of less than 10 years," as determined by using Federal life-cycle
costing methods and procedures. However, this does not preclude the implementation of
projects with payback periods of greater than 10 years.

EPAct Section 152 Subtitle F, Federal Agency Energy Management, amends Sections
542 to 550, Part 3, of the NECPA. These sections have been codified as 42 USC 8256.
Section 546, part (c), provides specific information as it relates to utility incentive
programs. The five key elements of this section are highlighted below.

1. Agencies are authorized and encouraged to participate in programs to increase
energy efficiency and water conservation or manage electricity demand conducted
by gas, water, or electric utilities and generally available to customers of such
utilities.

2. Each agency may accept any financial incentive, goods, or services generally
available from any such utility, to increase energy efficiency or to conserve water
or manage electricity demand.

3. Each agency is encouraged to enter into negotiations with electric, water, and gas
utilities to design cost-effective demand management and conservation incentive
programs to address the unique needs of facilities utilized by such agency.

4. If an agency satisfies the criteria that generally apply to other customers of a
utility incentive program, such agency may not be denied collection of rebates or
other incentives.

5. Agencies (except the DOD) shall retain 50% of energy and water cost savings
from appropriated funds for additional energy projects, including employee
incentive programs.

Section 546, parts (a)—(c) are included in this book. Additional information on EPAct
(Public Law 102-486), including its full text, is available on the FEMP Web site at:

e http://wwwl.eere.energy.gov/femp/regulations/epact2005.html

Energy Savings and Water Conservation at Military Installations

The legislation codified as 10 USC Sections 2911, 2913, and 2866 is part of a larger
military construction and military family-housing bill. It applies to DOD facilities and is
concerned with energy-saving and water conservation goals and plans at military
facilities. The code stipulates that DOD facilities:

1. May enter into sole source procurement from gas or electric utilities to design and
implement cost-effective demand management and conservation services.

2. Demonstrate an economic return on investment and will achieve energy savings
over the life-cycle of the equipment or system being repaired or replaced.

3. Shall retain all energy and water cost savings realized from appropriated energy and
water projects, with one-half available for the implementation of additional DOD
energy and water projects, while the other half is made available for use at the
installation at which the savings were realized.
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Federal Acquisition Regulation, Part 41

Section 201 of the Federal Property and Administrative Services Act of 1949 (40 USC
Section 481) provides the statutory authority for the General Services Administration to
acquire utility services. This act has been codified in the Code of Federal Regulations,
Title 48, Part 41 of the Federal Acquisition Regulations (FAR Part 41). GSA has
delegated to both DOD and the DOE the authority to acquire utility services.

FAR Part 41 covers the use of AWCs for the purchase of all types of utility services. An
AWC is between GSA and a utility-service supplier to cover utility-service needs of
Federal agencies within the franchised territory of the supplier. The basic scope of utility
services includes electricity, natural or manufactured gas, water, sewerage, thermal
energy, chilled water, steam, hot water, and high-temperature hot water.

Several key provisions in FAR Part 41 related to AWCs should be noted:

1. AWCs generally provide for ordering utility service at rates approved of and
established by a regulatory body and published in a tariff or rate schedule.
However, agencies are permitted to negotiate other rates and terms and conditions
of service, but these may require the approval of the regulatory body.

2. Acquired services are for facilities located in a utility’s franchised territory or
service area.

3. Specific services at specific facilities are requested and executed through delivery
orders.

The Public Utilities Organization within the GSA has responsibility for maintaining and
negotiating new or modified AWCs. For a current listing on the Internet, go to
http://www.gsa.gov/pbs/xu/contracts1.htm.

Specific questions regarding AWCs should be directed to either

Linda L. Collins
202-708-9881
lindal.collins@gsa.gov

Mark Ewing
202-708-9296
mark.ewing@gsa.gov

Lindsey Lee
202-401-0174
lindsey.lee@gsa.gov

The Center for Energy Management within the GSA has issued the Utility Areawide
User's Manual and the Procuring Energy Management Services with the Utility Areawide
Contract to assist agencies using AWCs to procure utility services. These guides may be
viewed and downloaded from the Internet at http://www.gsa.gov. See page 107 for
excerpts from these documents.
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Executive Order 13423, Strengthening Federal Environmental, Energy, and
Transportation Management, January 24, 2007

Executive Order (EO) 13423 strengthens key goals in the areas of energy efficiency,
acquisition, renewable energy, toxics reductions, recycling, renewable energy,
sustainable buildings, electronics stewardship, fleets, and water conservation. This
executive order supersedes EO 13123 and its associated guidance and Amended Section
502(e). Instructions for implementing EO 13423 have been issued defining the
requirements as well as strategies for meeting those requirements. DOE has also issued
water and renewable energy guidance. Instructions and guidance documents can be found
at http://www1.eere.energy.gov/femp/regulations/guidance.html.

Legal Opinions

The legislation and executive actions that enable agencies to enter into UESCs can be
interpreted in many ways. As a result, legal opinions from varying Federal agencies have
been issued on this subject. Several legal opinions considered most pertinent to UESCs
are included in this book.

Agency Guidance

As a result of the vast array of legislation and associated regulations regarding UESCs,
barriers have developed regarding interpretation of the intent of the legislation and the
implementation of various regulations.

Alternative Financing Guidance Memoranda (AFGM)

The Interagency Energy Management Task Force publishes AFGM. Through FEMP,
DOE develops AFGM, which are then submitted to the task force for review and revision
by a subcommittee. Final approval comes from the task force before the AFGM are made
available for use by all agencies. These memoranda are patterned after Defense Energy
Program Policy Memoranda (DEPPM) and focus on issues related to alternative
financing. One aspect of developing these memoranda is to include, by reference, any
legal opinions that might exist regarding the individual memorandum topic. Included in
this book are:

e AFGM #001, which provides guidance on the issue of sole source

e AFGM #002, which provides guidance on the issue of Congressional notification
for utility projects

e AFGM #003, which provides guidance on the relationship of the anti-deficiency
act to multi-year contracts

e AFGM #004, which provides guidance on Federal fund sources for multi-year
contracts.

Additional memoranda that impact energy efficiency projects will continue to be
developed.
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Resources and Contacts

Because it provides information about the authorities that enable agencies to enter into
UESC:s, this book empowers Federal agencies to reduce the use and cost of energy in the
Federal sector. The Resources and Contacts sections of this book contain contacts, places
to find more information, sample model agreements, and information about utility-related
groups within FEMP. This information will assist you in initiating an energy and water
efficiency project at your facility.

Reading this book is the first step; the next step is up to you.

UESCs: Enabling Documents 15
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Past Legislative and Executive Order History (Summary)

 1975:
« 1977:
« 1978:
* 1988:
 1991:
* 1992:
e 1994:
* 1999:
 2001:
« 2005:
 2007:
« 2007:

Energy Policy and Conservation Act

Department of Energy (DOE) Organization Act
National Energy Conservation Policy Act (NECPA)
Federal Energy Management Improvement Act (FEMIA)
Executive Order 12759

Energy Policy Act of 1992 (EPAct 1992)

Executive Order 12902

Executive Order 13123

Executive Order 13221

Energy Policy Act of 2005 (EPAct 2005)
Executive Order 13423

Energy Independence and Security Act (EISA)

UESCs: Enabling Documents
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42 USC Section 8256

Energy Policy Act of 1992 (P.L.102-486)

Following are relevant excerpts of the National Energy Conservation Policy Act
(NECPA) as Amended by EPAct.

Sections 151, 152, and 541-544 are omitted from this document.

NECPA Title lll, Section 546

Incentives for Agencies

(a) CONTRACTS. (1) Each agency shall establish a program of incentives for

conserving, and otherwise making more efficient use of, energy as a result of entering
into contracts under Title VIII [42 USC 8287 et seq.] of this Act.

(2) Implementation. The Secretary shall, no later than 18 months after the date of the
enactment of the Energy Policy Act of 1992 and after consultation with Director of
the Office of Management and Budget, the Secretary of Defense, and the
administrator of General Services, develop appropriate procedures and methods for
use by agencies to implement the incentives referred to in paragraph (1).

Item (b) FEDERAL ENERGY EFFICIENCY FUND is omitted from this document.

(c) UTILITY INCENTIVE PROGRAMS. (1) Agencies are authorized and encouraged to

20

participate in programs to increase energy efficiency and for water conservation or
the management of electricity demand conducted by gas, water, or electric utilities
and generally available to customers of such utilities.

(2) Each agency may accept financial incentive, goods, or services generally available
from any such utility, to increase energy efficiency or to conserve water or manage
electricity demand.

(3) Each agency is encouraged to enter into negotiations with electric, water, and gas
utilities to design cost-effective demand management and conservation incentive
programs to address the unique needs of facilities utilized by each agency.

UESCs: Enabling Documents



(4) If an agency satisfies the criteria which generally apply to other customers of a
utility incentive program, such agency may not be denied collection of rebates or
other incentives.

Item (d) FINANCIAL INCENTIVE PROGRAM FOR FACILITY ENERGY

MANAGERS and sections 549-551, 153-155, and Title VIII are omitted from this
document.

UESCs: Enabling Documents
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EISA Section 431

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 431: Energy Reduction Goals for Federal Buildings

Section 543(a)(1) of the National Energy Conservation Policy Act (42 U.S.C. 8253(a)(1))
is amended by striking the table and inserting the following:

Fiscal Year Percentage Reduction
2006 2%
2007 4%
2008 9%
2009 12%
2010 15%
2011 18%
2012 21%
2013 24%
2014 27%
2015 30%
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EISA Section 432

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 432: Management of Energy and Water Efficiency in Federal Buildings

Section 543 of the National Energy Conservation Policy Act (42 U.S.C. 8253) is
amended by adding at the end the following:

*(f) Use of Energy and Water Efficiency Measures in Federal Buildings-

(1) DEFINITIONS- In this subsection:

'(A) COMMISSIONING- The term ‘commissioning', with respect to a facility, means a
systematic process--

'(1) of ensuring, using appropriate verification and documentation, during the period
beginning on the initial day of the design phase of the facility and ending not earlier than
1 year after the date of completion of construction of the facility, that all facility systems
perform interactively in accordance with--

*(I) the design documentation and intent of the facility; and

*(IT) the operational needs of the owner of the facility, including preparation of operation
personnel; and

*(i1) the primary goal of which is to ensure fully functional systems that can be properly
operated and maintained during the useful life of the facility.

'(B) ENERGY MANAGER-

(1) IN GENERAL- The term “energy manager', with respect to a facility, means the
individual who is responsible for--

*(I) ensuring compliance with this subsection by the facility; and

“(IT) reducing energy use at the facility.

*(i1) INCLUSIONS- The term “energy manager' may include--

*(I) a contractor of a facility;

*(II) a part-time employee of a facility; and

*(IIT) an individual who is responsible for multiple facilities.

'(C) FACILITY-

‘(1) IN GENERAL- The term “facility’ means any building, installation, structure, or other
property (including any applicable fixtures) owned or operated by, or constructed or
manufactured and leased to, the Federal Government.

*(i1) INCLUSIONS- The term “facility' includes--

*(I) a group of facilities at a single location or multiple locations managed as an
integrated operation; and
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*(IT) contractor-operated facilities owned by the Federal Government.

“(i11) EXCLUSIONS- The term “facility' does not include any land or site for which the
cost of utilities is not paid by the Federal Government.

(D) LIFE CYCLE COST-EFFECTIVE- The term "life cycle cost-effective', with respect
to a measure, means a measure, the estimated savings of which exceed the estimated
costs over the lifespan of the measure, as determined in accordance with section 544.
‘(E) PAYBACK PERIOD-

(1) IN GENERAL- Subject to clause (ii), the term “payback period', with respect to a
measure, means a value equal to the quotient obtained by dividing--

*(I) the estimated initial implementation cost of the measure (other than financing costs);
by

*(IT) the annual cost savings resulting from the measure, including--

‘(aa) net savings in estimated energy and water costs; and

"(bb) operations, maintenance, repair, replacement, and other direct costs.

*(i1) MODIFICATIONS AND EXCEPTIONS- The Secretary, in guidelines issued
pursuant to paragraph (6), may make such modifications and provide such exceptions to
the calculation of the payback period of a measure as the Secretary determines to be
appropriate to achieve the purposes of this Act.

"(F) RECOMMISSIONING- The term ‘recommissioning' means a process--

*(1) of commissioning a facility or system beyond the project development and warranty
phases of the facility or system; and

*(i1) the primary goal of which is to ensure optimum performance of a facility, in
accordance with design or current operating needs, over the useful life of the facility,
while meeting building occupancy requirements.

'(G) RETROCOMMISSIONING- The term ‘retrocommissioning' means a process of
commissioning a facility or system that was not commissioned at the time of construction
of the facility or system.

'(2) FACILITY ENERGY MANAGERS-

"(A) IN GENERAL- Each Federal agency shall designate an energy manager responsible
for implementing this subsection and reducing energy use at each facility that meets
criteria under subparagraph (B).

'(B) COVERED FACILITIES- The Secretary shall develop criteria, after consultation
with affected agencies, energy efficiency advocates, and energy and utility service
providers, that cover, at a minimum, Federal facilities, including central utility plants and
distribution systems and other energy intensive operations, that constitute at least 75
percent of facility energy use at each agency.

'(3) ENERGY AND WATER EVALUATIONS-

'(A) EVALUATIONS- Effective beginning on the date that is 180 days after the date of
enactment of this subsection and annually thereafter, energy managers shall complete, for
each calendar year, a comprehensive energy and water evaluation for approximately 25
percent of the facilities of each agency that meet the criteria under paragraph (2)(B) in a
manner that ensures that an evaluation of each such facility is completed at least once
every 4 years.

'(B) RECOMMISSIONING AND RETROCOMMISSIONING- As part of the evaluation
under subparagraph (A), the energy manager shall identify and assess recommissioning
measures (or, if the facility has never been commissioned, retrocommissioning measures)
for each such facility.

24 UESCs: Enabling Documents



'(4) IMPLEMENTATION OF IDENTIFIED ENERGY AND WATER EFFICIENCY
MEASURES- Not later than 2 years after the completion of each evaluation under
paragraph (3), each energy manager may--

'(A) implement any energy- or water-saving measure that the Federal agency identified in
the evaluation conducted under paragraph (3) that is life cycle cost-effective; and

*(B) bundle individual measures of varying paybacks together into combined projects.
'(5) FOLLOW-UP ON IMPLEMENTED MEASURES- For each measure implemented
under paragraph (4), each energy manager shall ensure that--

*(A) equipment, including building and equipment controls, is fully commissioned at
acceptance to be operating at design specifications;

*(B) a plan for appropriate operations, maintenance, and repair of the equipment is in
place at acceptance and is followed;

*(C) equipment and system performance is measured during its entire life to ensure
proper operations, maintenance, and repair; and

(D) energy and water savings are measured and verified.

'(6) GUIDELINES-

'(A) IN GENERAL- The Secretary shall issue guidelines and necessary criteria that each
Federal agency shall follow for implementation of--

*(1) paragraphs (2) and (3) not later than 180 days after the date of enactment of this
subsection; and

*(i1) paragraphs (4) and (5) not later than 1 year after the date of enactment of this
subsection.

'(B) RELATIONSHIP TO FUNDING SOURCE- The guidelines issued by the Secretary
under subparagraph (A) shall be appropriate and uniform for measures funded with each
type of funding made available under paragraph (10), but may distinguish between
different types of measures project size, and other criteria the Secretary determines are
relevant.

(7) WEB-BASED CERTIFICATION-

'(A) IN GENERAL- For each facility that meets the criteria established by the Secretary
under paragraph (2)(B), the energy manager shall use the web-based tracking system
under subparagraph (B) to certify compliance with the requirements for--

'(1) energy and water evaluations under paragraph (3);

*(i1) implementation of identified energy and water measures under paragraph (4); and
*(i11) follow-up on implemented measures under paragraph (5).

'(B) DEPLOYMENT-

(1) IN GENERAL- Not later than 1 year after the date of enactment of this subsection,
the Secretary shall develop and deploy a web-based tracking system required under this
paragraph in a manner that tracks, at a minimum--

*(I) the covered facilities;

“(IT) the status of meeting the requirements specified in subparagraph (A);

*(IIT) the estimated cost and savings for measures required to be implemented in a
facility;

(IV) the measured savings and persistence of savings for implemented measures; and
*(V) the benchmarking information disclosed under paragraph (8)(C).

*(i1) EASE OF COMPLIANCE- The Secretary shall ensure that energy manager
compliance with the requirements in this paragraph, to the maximum extent practicable--
*(I) can be accomplished with the use of streamlined procedures and templates that
minimize the time demands on Federal employees; and
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*(IT) is coordinated with other applicable energy reporting requirements.

"(C) AVAILABILITY-

*(1) IN GENERAL- Subject to clause (ii), the Secretary shall make the web-based
tracking system required under this paragraph available to Congress, other Federal
agencies, and the public through the Internet.

“(i1) EXEMPTIONS- At the request of a Federal agency, the Secretary may exempt
specific data for specific facilities from disclosure under clause (i) for national security
purposes.

(8) BENCHMARKING OF FEDERAL FACILITIES-

"(A) IN GENERAL- The energy manager shall enter energy use data for each metered
building that is (or is a part of) a facility that meets the criteria established by the
Secretary under paragraph (2)(B) into a building energy use benchmarking system, such
as the Energy Star Portfolio Manager.

'(B) SYSTEM AND GUIDANCE- Not later than 1 year after the date of enactment of
this subsection, the Secretary shall--

*(1) select or develop the building energy use benchmarking system required under this
paragraph for each type of building; and

“(i1) issue guidance for use of the system.

(C) PUBLIC DISCLOSURE- Each energy manager shall post the information entered
into, or generated by, a benchmarking system under this subsection, on the web-based
tracking system under paragraph (7)(B). The energy manager shall update such
information each year, and shall include in such reporting previous years' information to
allow changes in building performance to be tracked over time.

'(9) FEDERAL AGENCY SCORECARDS-

'(A) IN GENERAL- The Director of the Office of Management and Budget shall issue
semiannual scorecards for energy management activities carried out by each Federal
agency that includes--

*(1) summaries of the status of implementing the various requirements of the agency and
its energy managers under this subsection; and

“(i1) any other means of measuring performance that the Director considers appropriate.
'(B) AVAILABILITY- The Director shall make the scorecards required under this
paragraph available to Congress, other Federal agencies, and the public through the
Internet.

'(10) FUNDING AND IMPLEMENTATION-

'(A) AUTHORIZATION OF APPROPRIATIONS- There are authorized to be
appropriated such sums as are necessary to carry out this subsection.

'(B) FUNDING OPTIONS-

(1) IN GENERAL- To carry out this subsection, a Federal agency may use any
combination of--

*(I) appropriated funds made available under subparagraph (A); and

*(II) private financing otherwise authorized under Federal law, including financing
available through energy savings performance contracts or utility energy service
contracts.

*(i1) COMBINED FUNDING FOR SAME MEASURE- A Federal agency may use any
combination of appropriated funds and private financing described in clause (i) to carry
out the same measure under this subsection.

'(C) IMPLEMENTATION- Each Federal agency may implement the requirements under
this subsection itself or may contract out performance of some or all of the requirements.
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'(11) RULE OF CONSTRUCTION- This subsection shall not be construed to require or
to obviate any contractor savings guarantees.'.
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EISA Section 433

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 433: Federal Building Energy Efficiency Performance Standards

(a) Standards- Section 305(a)(3) of the Energy Conservation and Production Act (42
U.S.C. 6834(a)(3)) is amended by adding at the end the following new subparagraph:
(D) Not later than 1 year after the date of enactment of the Energy Independence and
Security Act of 2007, the Secretary shall establish, by rule, revised Federal building
energy efficiency performance standards that require that:

*(1) For new Federal buildings and Federal buildings undergoing major renovations, with
respect to which the Administrator of General Services is required to transmit a
prospectus to Congress under section 3307 of title 40, United States Code, in the case of
public buildings (as defined in section 3301 of title 40, United States Code), or of at least
$2,500,000 in costs adjusted annually for inflation for other buildings:

*(I) The buildings shall be designed so that the fossil fuel-generated energy consumption
of the buildings is reduced, as compared with such energy consumption by a similar
building in fiscal year 2003 (as measured by Commercial Buildings Energy Consumption
Survey or Residential Energy Consumption Survey data from the Energy Information
Agency), by the percentage specified in the following table:

"Fiscal Year Percentage Reduction

2010 55
2015 65
2020 80
2025 90
2030 100

“(IT) Upon petition by an agency subject to this subparagraph, the Secretary may adjust
the applicable numeric requirement under subclause (I) downward with respect to a
specific building, if the head of the agency designing the building certifies in writing that
meeting such requirement would be technically impracticable in light of the agency's
specified functional needs for that building and the Secretary concurs with the agency's
conclusion. This subclause shall not apply to the General Services Administration.
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*(IIT) Sustainable design principles shall be applied to the siting, design, and construction
of such buildings. Not later than 90 days after the date of enactment of the Energy
Independence and Security Act of 2007, the Secretary, after reviewing the findings of the
Federal Director under section 436(h) of that Act, in consultation with the Administrator
of General Services, and in consultation with the Secretary of Defense for considerations
relating to those facilities under the custody and control of the Department of Defense,
shall identify a certification system and level for green buildings that the Secretary
determines to be the most likely to encourage a comprehensive and environmentally-
sound approach to certification of green buildings. The identification of the certification
system and level shall be based on a review of the Federal Director's findings under
section 436(h) of the Energy Independence and Security Act of 2007 and the criteria
specified in clause (iii), shall identify the highest level the Secretary determines is
appropriate above the minimum level required for certification under the system selected,
and shall achieve results at least comparable to the system used by and highest level
referenced by the General Services Administration as of the date of enactment of the
Energy Independence and Security Act of 2007. Within 90 days of the completion of
each study required by clause (iv), the Secretary, in consultation with the Administrator
of General Services, and in consultation with the Secretary of Defense for considerations
relating to those facilities under the custody and control of the Department of Defense,
shall review and update the certification system and level, taking into account the
conclusions of such study.

“(i1) In establishing criteria for identifying major renovations that are subject to the
requirements of this subparagraph, the Secretary shall take into account the scope,
degree, and types of renovations that are likely to provide significant opportunities for
substantial improvements in energy efficiency.

“(i11) In identifying the green building certification system and level, the Secretary shall
take into consideration--

*(I) the ability and availability of assessors and auditors to independently verify the
criteria and measurement of metrics at the scale necessary to implement this
subparagraph;

*(I1) the ability of the applicable certification organization to collect and reflect public
comment;

*(IID) the ability of the standard to be developed and revised through a consensus-based
process;

*(IV) an evaluation of the robustness of the criteria for a high-performance green
building, which shall give credit for promoting--

“(aa) efficient and sustainable use of water, energy, and other natural resources;

"(bb) use of renewable energy sources;

*(cc) improved indoor environmental quality through enhanced indoor air quality,
thermal comfort, acoustics, day lighting, pollutant source control, and use of low-
emission materials and building system controls; and

*(dd) such other criteria as the Secretary determines to be appropriate; and

*(V) national recognition within the building industry.

‘(iv) At least once every 5 years, and in accordance with section 436 of the Energy
Independence and Security Act of 2007, the Administrator of General Services shall
conduct a study to evaluate and compare available third-party green building certification
systems and levels, taking into account the criteria listed in clause (iii).
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*(v) The Secretary may by rule allow Federal agencies to develop internal certification
processes, using certified professionals, in lieu of certification by the certification entity
identified under clause (i)(III). The Secretary shall include in any such rule guidelines to
ensure that the certification process results in buildings meeting the applicable
certification system and level identified under clause (i)(III). An agency employing an
internal certification process must continue to obtain external certification by the
certification entity identified under clause (i)(III) for at least 5 percent of the total number
of buildings certified annually by the agency.

*(vi) With respect to privatized military housing, the Secretary of Defense, after
consultation with the Secretary may, through rulemaking, develop alternative criteria to
those established by subclauses (I) and (III) of clause (i) that achieve an equivalent result
in terms of energy savings, sustainable design, and green building performance.

*(vii) In addition to any use of water conservation technologies otherwise required by this
section, water conservation technologies shall be applied to the extent that the
technologies are life-cycle cost-effective.'.

(b) Definitions- Section 303(6) of the Energy Conservation and Production Act (42
U.S.C. 6832(6)) is amended by striking “which is not legally subject to State or local
building codes or similar requirements." and inserting *. Such term shall include buildings
built for the purpose of being leased by a Federal agency, and privatized military
housing.'.

(c) Revision of Federal Acquisition Regulation- Not later than 2 years after the date of
the enactment of this Act, the Federal Acquisition Regulation shall be revised to require
Federal officers and employees to comply with this section and the amendments made by
this section in the acquisition, construction, or major renovation of any facility. The
members of the Federal Acquisition Regulatory Council (established under section 25 of
the Office of Federal Procurement Policy Act (41 U.S.C. 421)) shall consult with the
Federal Director and the Commercial Director before promulgating regulations to carry
out this subsection.

(d) Guidance- Not later than 90 days after the date of promulgation of the revised
regulations under subsection (¢), the Administrator for Federal Procurement Policy shall
issue guidance to all Federal procurement executives providing direction and instructions
to renegotiate the design of proposed facilities and major renovations for existing
facilities to incorporate improvements that are consistent with this section.
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EISA Section 434

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 434: Management of Federal Building Efficiency

(a) Large Capital Energy Investments- Section 543 of the National Energy Conservation
Policy Act (42 U.S.C. 8253) is amended by adding at the end the following:

*(f) Large Capital Energy Investments-

(1) IN GENERAL- Each Federal agency shall ensure that any large capital energy
investment in an existing building that is not a major renovation but involves replacement
of installed equipment (such as heating and cooling systems), or involves renovation,
rehabilitation, expansion, or remodeling of existing space, employs the most energy
efficient designs, systems, equipment, and controls that are life-cycle cost effective.

(2) PROCESS FOR REVIEW OF INVESTMENT DECISIONS- Not later than 180 days
after the date of enactment of this subsection, each Federal agency shall--

“(A) develop a process for reviewing each decision made on a large capital energy
investment described in paragraph (1) to ensure that the requirements of this subsection
are met; and

"(B) report to the Director of the Office of Management and Budget on the process
established.

(3) COMPLIANCE REPORT- Not later than 1 year after the date of enactment of this
subsection, the Director of the Office of Management and Budget shall evaluate and
report to Congress on the compliance of each agency with this subsection.'.

(b) Metering- Section 543(e)(1) of the National Energy Conservation Policy Act (42
U.S.C. 8253(e)(1)) is amended by inserting after the second sentence the following: "Not
later than October 1, 2016, each agency shall provide for equivalent metering of natural
gas and steam, in accordance with guidelines established by the Secretary under
paragraph (2).".
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EISA Section 441

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 441: Public Building Life-Cycle Cost

(For the purpose of conducting life-cycle cost calculations, Section 441 increases the time
period from 25 years, in prior law, to 40 years.)

Section 544(a)(1) of the National Energy Conservation Policy Act (42 U.S.C. 8254(a)(1))
is amended by striking "25' and inserting "40'".
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EISA Section 512

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 512: Financing Flexibility

Section 801(a)(2) of the National Energy Conservation Policy Act (42 U.S.C. 8287(a)(2))
is amended by adding at the end the following:

"(E) FUNDING OPTIONS- In carrying out a contract under this title, a Federal agency
may use any combination of--

*(1) appropriated funds; and

‘(1) private financing under an energy savings performance contract.'. [applicable to
UESC as well]

UESCs: Enabling Documents 33



EISA Section 513

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 513: Promoting Long-Term Energy Savings Performance contracts and Verifying Savings

Section 801(a)(2) of the National Energy Conservation Policy Act (42 U.S.C. 8287(a)(2))
(as amended by section 512) is amended--

(1) in subparagraph (D), by inserting "beginning on the date of the delivery order' after
*25 years'; and

(2) by adding at the end the following:

"(F) PROMOTION OF CONTRACTS- In carrying out this section, a Federal agency
shall not--

*(1) establish a Federal agency policy that limits the maximum contract term under
subparagraph (D) to a period shorter than 25 years; [applicable to UESC]Jor

“(i1) limit the total amount of obligations under energy savings performance contracts or
other private financing of energy savings measures.

'(G) MEASUREMENT AND VERIFICATION REQUIREMENTS FOR PRIVATE
FINANCING-

(1) IN GENERAL- In the case of energy savings performance contracts, the evaluations
and savings measurement and verification required under paragraphs (2) and (4) of
section 543(f) shall be used by a Federal agency to meet the requirements for the need for
energy audits, calculation of energy savings, and any other evaluation of costs and
savings needed to implement the guarantee of savings under this section.

*(i1) MODIFICATION OF EXISTING CONTRACTS- Not later than 18 months after the
date of enactment of this subparagraph, each Federal agency shall, to the maximum
extent practicable, modify any indefinite delivery and indefinite quantity energy savings
performance contracts, and other indefinite delivery and indefinite quantity contracts
using private financing, to conform to the amendments made by subtitle B of title V of
the Energy Independence and Security Act of 2007.".
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EISA Section 515

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 515: Definition of Energy Savings

Section 804(2) of the National Energy Conservation Policy Act (42 U.S.C. 8287¢(2)) is
amended--

(1) by redesignating subparagraphs (A), (B), and (C) as clauses (1), (i1), and (iii),
respectively, and indenting appropriately;

(2) by striking ‘means a reduction' and inserting “'means--

(A) areduction';

(3) by striking the period at the end and inserting a semicolon; and

(4) by adding at the end the following:

*(B) the increased efficient use of an existing energy source by cogeneration or heat
recovery;

*(C) if otherwise authorized by Federal or State law (including regulations), the sale or
transfer of electrical or thermal energy generated on-site from renewable energy sources
or cogeneration, but in excess of Federal needs, to utilities or non-Federal energy users;
and

*(D) the increased efficient use of existing water sources in interior or exterior
applications.'.

[Section 515 extends the definition of energy savings reduction to include increased use
of an existing energy source by cogeneration or heat recovery, use of excess electrical or
thermal energy generated from onsite renewable sources or cogeneration, and increased
energy-efficient use of water resources]
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EISA Section 516

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section: 516: Retention of Savings

Section 546(c) of the National Energy Conservation Policy Act (42 U.S.C. 8256(c)) is
amended by striking paragraph (5).

[Section 516 permits agencies to retain the full amount of energy and water cost savings
obtained from utility incentive programs.]
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EISA Section 523

Energy Independence and Security Act (EISA) of 2007 (P.L. 110-140)

Section 523: Standard Relating to Solar Hot Water Heaters

Section 305(a)(3)(A) of the Energy Conservation and Production Act (42 U.S.C.
6834(a)(3)(A)) is amended--

(1) in clause (1)(II), by striking “and' at the end,;

(2) in clause (ii), by striking the period at the end and inserting °; and'; and

(3) by adding at the end the following:

“(ii1) if lifecycle cost-effective, as compared to other reasonably available technologies,
not less than 30 percent of the hot water demand for each new Federal building or Federal
building undergoing a major renovation be met through the installation and use of solar
hot water heaters.'.
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10 USC Section 2866

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2866. Water Conservation at Military Installations

(a) Water conservation activities.

(1) The Secretary of Defense shall permit and encourage each military department,
Defense Agency, and other instrumentality of the Department of Defense to participate in
programs conducted by a utility for the management of water demand or for water
conservation.

(2) The Secretary of Defense may authorize a military installation to accept a financial
incentive (including an agreement to reduce the amount of a future water bill), goods, or
services generally available from a utility, for the purpose of adopting technologies and
practices that--

(A) relate to the management of water demand or to water conservation; and

(B) as determined by the Secretary, are cost effective for the Federal Government.

(3) Subject to paragraph (4), the Secretary of Defense may authorize the Secretary of a
military department having jurisdiction over a military installation to enter into an
agreement with a utility to design and implement a cost-effective program that provides
incentives for the management of water demand and for water conservation and that
addresses the requirements and circumstances of the installation. Activities under the
program may include the provision of water management services, the alteration of a
facility, and the installation and maintenance by the utility of a water-saving device or
technology.

(4) (A) If an agreement under paragraph (3) provides for a utility to pay in advance the
financing costs for the design or implementation of a program referred to in that
paragraph and for such advance payment to be repaid by the United States, the cost of
such advance payment may be recovered by the utility under terms that are not less
favorable than the terms applicable to the most favored customer of the utility.

(B) Subject to the availability of appropriations, a repayment of an advance payment
under subparagraph (A) shall be made from funds available to a military department for
the purchase of utility services.

(C) An agreement under paragraph (3) shall provide that title to a water-saving device or
technology installed at a military installation pursuant to the agreement shall vest in the
United States. Such title may vest at such time during the term of the agreement, or upon
expiration of the agreement, as determined to be in the best interests of the United States.
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(b) Use of financial incentives and water cost savings.

(1) Financial incentives received from utilities for management of water demand or
water conservation under subsection (a)(2) shall be credited to an appropriation
designated by the Secretary of Defense. Amounts so credited shall be merged with the
appropriation to which credited and shall be available for the same purposes and the same
period as the appropriation with which merged.

(2) Water cost savings realized under subsection (a)(3) shall be used as follows:

(A) One-half of the amount shall be used for water conservation activities at such
buildings, facilities, or installations of the Department of Defense as may be designated
(in accordance with regulations prescribed by the Secretary of Defense) by the head of
the department, agency, or instrumentality that realized the water cost savings.

(B) One-half of the amount shall be used at the installation at which the savings were
realized, as determined by the commanding officer of such installation consistent with
applicable law and regulations, for--

(1) improvements to existing military family housing units;

(1) any unspecified minor construction project that will enhance the quality of life of
personnel; or

(i11) any morale, welfare, or recreation facility or service.

(3) The Secretary of Defense shall include in the budget material submitted to Congress
in connection with the submission of the budget for a fiscal year pursuant to section 1105
of title 31 [37 USCS § 1105] a separate statement of the amounts available for obligation
under this subsection in that fiscal year.

(c) Water conservation construction projects.

(1) The Secretary of Defense may carry out a military construction project for water
conservation, not previously authorized, using funds appropriated or otherwise made
available to the Secretary for water conservation.

(2) When a decision is made to carry out a project under paragraph (1), the Secretary of
Defense shall notify the appropriate committees of Congress of that decision. Such
project may be carried out only after the end of the 21-day period beginning on the date
the notification is received by such committees or, if earlier, the end of the 14-day period
beginning on the date on which a copy of the notification is provided in an electronic
medium pursuant to section 480 of this title [10 USCS § 480].
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10 USC Section 2911

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2911. Energy Performance Goals and Plan for Department of Defense

(a) Energy performance goals.

(1) The Secretary of Defense shall submit to the congressional defense committees the
energy performance goals for the Department of Defense regarding transportation
systems, support systems, utilities, and infrastructure and facilities.

(2) The energy performance goals shall be submitted annually not later than the date on
which the President submits to Congress the budget for the next fiscal year under section
1105 of title 31 [371 USCS § 1105] and cover that fiscal year as well as the next five, 10,
and 20 years. The Secretary shall identify changes to the energy performance goals since
the previous submission.

(b) Energy performance plan. The Secretary of Defense shall develop, and update as
necessary, a comprehensive plan to help achieve the energy performance goals for the
Department of Defense.

(c) Special considerations. For the purpose of developing and implementing the energy
performance goals and energy performance plan, the Secretary of Defense shall consider
at a minimum the following:

(1) Opportunities to reduce the current rate of consumption of energy.

(2) Opportunities to reduce the future demand and the requirements for the use of
energy.

(3) Opportunities to implement conservation measures to improve the efficient use of
energy.

(4) Opportunities to pursue alternative energy initiatives, including the use of alternative
fuels in military vehicles and equipment.

(5) Cost effectiveness, cost savings, and net present value of alternatives.

(6) The value of diversification of types and sources of energy used.

(7) The value of economies-of-scale associated with fewer energy types used.

(8) The value of the use of renewable energy sources.
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(9) The potential for an action to serve as an incentive for members of the armed forces
and civilian personnel to reduce energy consumption or adopt an improved energy
performance measure.

(d) Selection of energy conservation measures.

(1) For the purpose of implementing the energy performance plan, the Secretary of
Defense shall provide that the selection of energy conservation measures, including
energy efficient maintenance, shall be limited to those measures that--

(A) are readily available;

(B) demonstrate an economic return on the investment;

(C) are consistent with the energy performance goals and energy performance plan for
the Department; and

(D) are supported by the special considerations specified in subsection (c).

(2) In this subsection, the term "energy efficient maintenance" includes--

(A) the repair of military vehicles, equipment, or facility and infrastructure systems, such
as lighting, heating, or cooling equipment or systems, or industrial processes, by
replacement with technology that--

(1) will achieve energy savings over the life-cycle of the equipment or system being
repaired; and

(i1) will meet the same end needs as the equipment or system being repaired; and

(B) improvements in an operation or maintenance process, such as improved training or
improved controls, that result in energy savings.

(e) Goal regarding use of renewable energy to meet electricity needs. It shall be the goal
of the Department of Defense--

(1) to produce or procure not less than 25 percent of the total quantity of electric energy
it consumes within its facilities and in its activities during fiscal year 2025 and each fiscal
year thereafter from renewable energy sources (as defined in section 203(b) of the Energy
Policy Act of 2005 (42 U.S.C. 15852(b))); and

(2) to produce or procure electric energy from renewable energy sources whenever the
use of such renewable energy sources is consistent with the energy performance goals
and energy performance plan for the Department and supported by the special
considerations specified in subsection (c).
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10 USC Section 2912

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2912. Availability and Use of Energy Cost Savings

(a) Availability. An amount of the funds appropriated to the Department of Defense for a
fiscal year that is equal to the amount of energy cost savings realized by the Department,
including financial benefits resulting from shared energy savings contracts entered into
under section 2913 of this title /10 USCS § 2913], shall remain available for obligation
under subsection (b) until expended, without additional authorization or appropriation.

(b) Use. The Secretary of Defense shall provide that the amount that remains available
for obligation under subsection (a) and the funds made available under section 2916(b)(2)
of this title /70 USCS § 2916(b)(2)] shall be used as follows:

(1) One-half of the amount shall be used for the implementation of additional energy
conservation measures at buildings, facilities, or installations of the Department of
Defense or related to vehicles and equipment of the Department, which are designated, in
accordance with regulations prescribed by the Secretary of Defense, by the head of the
department, agency, or instrumentality that realized the savings referred to in subsection
(a).

(2) One-half of the amount shall be used at the installation at which the savings were
realized, as determined by the commanding officer of such installation consistent with
applicable law and regulations, for--

(A) improvements to existing military family housing units;

(B) any unspecified minor construction project that will enhance the quality of life of
personnel; or

(C) any morale, welfare, or recreation facility or service.

(c) Treatment of certain financial incentives. Financial incentives received from gas or
electric utilities under section 2913 of this title /70 USCS § 2913] shall be credited to an
appropriation designated by the Secretary of Defense. Amounts so credited shall be
merged with the appropriation to which credited and shall be available for the same
purposes and the same period as the appropriation with which merged.

(d) Congressional notification. The Secretary of Defense shall include in the budget
material submitted to Congress in connection with the submission of the budget for a
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fiscal year pursuant to section 1105 of title 31 [3/ USCS § 1105] a separate statement of
the amounts available for obligation under this section in that fiscal year.
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10 USC Section 2913

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2913. Energy Savings Contracts and Activities

(a) Shared energy savings contracts.

(1) The Secretary of Defense shall develop a simplified method of contracting for shared
energy savings contract services that will accelerate the use of these contracts with
respect to military installations and will reduce the administrative effort and cost on the
part of the Department of Defense as well as the private sector.

(2) In carrying out paragraph (1), the Secretary of Defense may--

(A) request statements of qualifications (as prescribed by the Secretary of Defense),
including financial and performance information, from firms engaged in providing shared
energy savings contracting;

(B) designate from the statements received, with an update at least annually, those firms
that are presumptively qualified to provide shared energy savings services;

(C) select at least three firms from the qualifying list to conduct discussions concerning a
particular proposed project, including requesting a technical and price proposal from such
selected firms for such project; and

(D) select from such firms the most qualified firm to provide shared energy savings
services pursuant to a contractual arrangement that the Secretary determines is fair and
reasonable, taking into account the estimated value of the services to be rendered and the
scope and nature of the project.

(3) In carrying out paragraph (1), the Secretary may also provide for the direct
negotiation, by departments, agencies, and instrumentalities of the Department of
Defense, of contracts with shared energy savings contractors that have been selected
competitively and approved by any gas or electric utility serving the department, agency,
or instrumentality concerned.

(b) Participation in gas or electric utility programs. The Secretary of Defense shall permit
and encourage each military department, Defense Agency, and other instrumentality of
the Department of Defense to participate in programs conducted by any gas or electric
utility for the management of energy demand or for energy conservation.

(c) Acceptance of financial incentive, goods, or services. The Secretary of Defense may
authorize any military installation to accept any financial incentive, goods, or services
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generally available from a gas or electric utility, to adopt technologies and practices that
the Secretary determines are in the interests of the United States and consistent with the
energy performance goals for the Department of Defense.

(d) Agreements with gas or electric utilities.

(1) The Secretary of Defense may authorize the Secretary of a military department
having jurisdiction over a military installation to enter into agreements with gas or
electric utilities to design and implement cost-effective demand and conservation
incentive programs (including energy management services, facilities alterations, and the
installation and maintenance of energy saving devices and technologies by the utilities) to
address the requirements and circumstances of the installation.

(2) If an agreement under this subsection provides for a utility to advance financing costs
for the design or implementation of a program referred to in that paragraph to be repaid
by the United States, the cost of such advance may be recovered by the utility under
terms no less favorable than those applicable to its most favored customer.

(3) Subject to the availability of appropriations, repayment of costs advanced under
paragraph (2) shall be made from funds available to a military department for the
purchase of utility services.

(4) An agreement under this subsection shall provide that title to any energy-saving
device or technology installed at a military installation pursuant to the agreement vest in
the United States. Such title may vest at such time during the term of the agreement, or
upon expiration of the agreement, as determined to be in the best interests of the United
States.

(e) Congressional notification of cancellation ceiling for energy savings performance
contracts. When a decision is made to award an energy savings performance contract that
contains a clause setting forth a cancellation ceiling in excess of $ 7,000,000, the
Secretary of Defense shall submit to the appropriate committees of Congress written
notification of the proposed contract and of the proposed cancellation ceiling for the
contract. The notification shall include the justification for the proposed cancellation
ceiling. The contract may then be awarded only after the end of the 30-day period
beginning on the date the notification is received by such committees or, if earlier, the
end of the 15-day period beginning on the date on which a copy of the notification is
provided in an electronic medium pursuant to section 480 of this title [10 USCS § 480].
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10 USC Section 2914

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2914. Energy Conservation Construction Projects

(a) Projects authorized. The Secretary of Defense may carry out a military construction
project for energy conservation, not previously authorized, using funds appropriated or
otherwise made available for that purpose.

(b) Congressional notification. When a decision is made to carry out a project under this
section, the Secretary of Defense shall notify in writing the appropriate committees of
Congress of that decision. The project may then be carried out only after the end of the
21-day period beginning on the date the notification is received by such committees or, if
earlier, the end of the 14-day period beginning on the date on which a copy of the
notification is provided in an electronic medium pursuant to section 480 of this title [10
USCS § 480].
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10 USC Section 2915

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2915. New Construction: Use of Renewable Forms of Energy and Energy Efficient Products

(a) Use of renewable forms of energy encouraged. The Secretary of Defense shall
encourage the use of energy systems using solar energy or other renewable forms of
energy as a source of energy for military construction projects (including military family
housing projects) where use of such form of energy is consistent with the energy
performance goals and energy performance plan for the Department of Defense
developed under section 2911 of this title /10 USCS § 2911] and supported by the special
considerations specified in subsection (c¢) of such section.

(b) Consideration during design phase of projects.

(1) The Secretary concerned shall require that the design of all new facilities (including
family housing) shall include consideration of such form of energy systems using solar
energy or other renewable forms of energy.

(2) The Secretary concerned shall require that contracts for construction resulting from
such design include a requirement that energy systems using solar energy or other
renewable forms of energy be installed if such systems can be shown to be cost effective.

(c) Determination of cost effectiveness.

(1) For the purposes of this section, an energy system using solar energy or other
renewable forms of energy for a facility shall be considered to be cost effective if the
difference between (A) the original investment cost of the energy system for the facility
with such a system, and (B) the original investment cost of the energy system for the
facility without such a energy system can be recovered over the expected life of the
facility.

(2) A determination under paragraph (1) concerning whether a cost-differential can be
recovered over the expected life of a facility shall be made using the life-cycle cost
methods and procedures established pursuant to section 544(a) of the National Energy
Conservation Policy Act (42 U.S.C. 8254(a)).

(d) Exception to square feet and cost per square foot limitations. In order to equip a
military construction project (including a military family housing project) with heating
equipment, cooling equipment, or both heating and cooling equipment using solar energy

UESCs: Enabling Documents 47



or other renewable forms of energy or with a passive energy system using solar energy or
other renewable forms of energy, the Secretary concerned may authorize an increase in
any otherwise applicable limitation with respect to the number of square feet or the cost
per square foot of the project by such amount as may be necessary for such purpose. Any
such increase under this subsection shall be in addition to any other administrative
increase in cost per square foot or variation in floor area authorized by law.

(e) Use of energy efficiency products in new construction.

(1) The Secretary of Defense shall ensure, to the maximum extent practicable, that
energy efficient products meeting the requirements of the Department of Defense are
used in new facility construction by or for the Department carried out under chapter 169
of this title [10 USCS §¢§ 2801 et seq.] if such products are readily available and their use
is consistent with the energy performance goals and energy performance plan for the
Department developed under section 2911 of this title /710 USCS § 2911] and supported
by the special considerations specified in subsection (c) of such section.

(2) In determining the energy efficiency of products, the Secretary shall consider
products that--

(A) meet or exceed Energy Star specifications; or

(B) are listed on the Federal Energy Management Program Product Energy Efficiency
Recommendations product list of the Department of Energy.
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10 USC Section 2916

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2916. Sale of Electricity from Alternate Energy and Cogeneration Production Facilities

(a) The Secretary of a military department may sell, contract to sell, or authorize the sale
by a contractor to a public or private utility company of electrical energy generated from
alternate energy or cogeneration type production facilities which are under the
jurisdiction (or produced on land which is under the jurisdiction) of the Secretary
concerned. The sale of such energy shall be made under such regulations, for such
periods, and at such prices as the Secretary concerned prescribes consistent with the
Public Utility Regulatory Policies Act of 1978 (16 U.S.C. 2601 et seq.).

(b) (1) Proceeds from sales under subsection (a) shall be credited to the appropriation
account currently available to the military department concerned for the supply of
electrical energy.

(2) Subject to the availability of appropriations for this purpose, proceeds credited
under paragraph (1) may be used to carry out military construction projects under the
energy performance plan developed by the Secretary of Defense under section 2911(a) of
this title /10 USCS § 2911(a)], including minor military construction projects authorized
under section 2805 of this title [10 USCS § 2805] that are designed to increase energy
conservation.

(c) Before carrying out a military construction project described in subsection (b) using
proceeds from sales under subsection (a), the Secretary concerned shall notify Congress
in writing of the project, the justification for the project, and the estimated cost of the
project. The project may be carried out only after the end of the 21-day period beginning
on the date the notification is received by Congress or, if earlier, the end of the 14-day
period beginning on the date on which a copy of the notification is provided in an
electronic medium pursuant to section 480 of this title [10 USCS § 480].

History:

(Added Aug. 28, 1984, P.L. 98-407, Title VIII, Part A, § 810(a), 98 Stat. 1523; Nov.
30, 1993, P.L. 103-160, Div A, Title XXVIIL, Subtitle A, § 2802, 107 Stat. 1884; Nov.
18, 1997, P.L. 105-85, Div A, Title III, Subtitle E, § 371(b)(2), 111 Stat. 1705; Nov. 24,
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2003, P.L. 108-136, Div A, Title X, Subtitle D, § 1031(a)(49), 117 Stat. 1602; Oct. 17,
2006, P.L. 109-364, Div B, Title XXVIII, Subtitle E, § 2851(b)(1), (3)(B), 120 Stat.
2494.)

History; Ancillary Laws and Directives:

References in text:

The "Public Utility Regulatory Policies Act of 1978", referred to in this section, is Act
Nov. 9, 1978, P.L. 95-617, 92 Stat. 3117, which appears generally as 16 USCS §§ 2601 et
seq. For full classification of such Act, consult USCS Tables volumes.

Amendments:

1993. Act Nov. 30, 1993, in subsec. (b), designated the existing provision as para. (1),
and added para. (2); and added subsec. (c).

1997. Act Nov. 18, 1997, transferred this section, formerly /0 USCS § 2483, to Chapter
169 and redesignated it as /0 USCS § 2867.

2003. Act Nov. 24, 2003, in subsec. (c), inserted "or, if earlier, the end of the 14-day
period beginning on the date on which a copy of the notification is provided in an
electronic medium pursuant to section 480 of this title".

2006. Act Oct. 17, 2006, transferred this section, enacted as /0 USCS § 2867, to Chapter

173, and redesignated it as /0 USCS § 2916, and, in subsec. (b)(2), substituted "2911(b)"
for "2865(a)".
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10 USC Section 2922a

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2922a. Contracts for Energy or Fuel for Military Installations

(a) Subject to subsection (b), the Secretary of a military department may enter into
contracts for periods of up to 30 years--

(1) under section 2917 of this title [10 USCS § 2917]; and

(2) for the provision and operation of energy production facilities on real property under
the Secretary's jurisdiction or on private property and the purchase of energy produced
from such facilities.

(b) A contract may be made under subsection (a) only after the approval of the proposed
contract by the Secretary of Defense.

(c) The costs of contracts under this section for any year may be paid from annual
appropriations for that year.
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10 USC Section 2922b

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2922b. Procurement of Energy Systems using Renewable Forms of Energy

(a) In procuring energy systems the Secretary of a military department shall procure
systems that use solar energy or other renewable forms of energy whenever the Secretary
determines that such procurement is possible, suited to supplying the energy needs of the
military department under the jurisdiction of the Secretary, consistent with the energy
performance goals and energy performance plan for the Department of Defense
developed under section 2911 of this title [10 USCS § 2911], and supported by the
special considerations specified in subsection (c¢) of such section.

(b) The Secretary of Defense shall from time to time study uses for solar energy and other
renewable forms of energy to determine what uses of such forms of energy may be
reliable in supplying the energy needs of the Department of Defense. The Secretary of
Defense, based upon the results of such studies, shall from time to time issue policy
guidelines to be followed by the Secretaries of the military departments in carrying out
subsection (a) and section 2915 of this title [10 USCS § 2915].
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10 USC Section 2922f

National Defense Authorization Act of 2007 (P.L. 110-3)

§ 2922f. Preference for Energy Efficient Electric Equipment

(a) In establishing a new requirement for electric equipment referred to in subsection (b)
and in procuring electric equipment referred to in that subsection, the Secretary of a
military department or the head of a Defense Agency, as the case may be, shall provide a
preference for the procurement of the most energy efficient electric equipment available
that meets the requirement or the need for the procurement, if providing such a
preference is consistent with the energy performance goals and energy performance plan
for the Department of Defense developed under section 2911 of this title [10 USCS §
2911] and supported by the special considerations specified in subsection (c¢) of such
section.

(b) Subsection (a) applies to the following electric equipment:
(1) Electric lamps.

(2) Electric ballasts.

(3) Electric motors.

(4) Electric refrigeration equipment.
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Federal Acquisition Regulations, Part 41

Acquisition of Utility Services
Subpart 41.1—General

41.100 Scope of part.
This part prescribes policies, procedures, and contract format for the acquisition of
utility services. (See 41.102(b) for services that are excluded from this part.)

41.101 Definitions.

As used in this part,

“Areawide contract” means a contract entered into between the General Services
Administration (GSA) and a utility service supplier to cover utility service needs of
Federal agencies within the franchise territory of the supplier. Each areawide contract
includes an “Authorization” form for requesting service, connection, disconnection, or
change in service.

“Authorization” means the document executed by the ordering agency and the utility
supplier to order service under an areawide contract.

“Connection charge” means all nonrecurring costs, whether refundable or
nonrefundable, to be paid by the Government to the utility supplier for the required
connecting facilities, which are installed, owned, operated, and maintained by the utility
supplier (see Termination liability).

“Delegated agency” means an agency that has received a written delegation of
authority from GSA to contract for utility services for periods not exceeding ten years
(see 41.103(b)).

“Federal Power and Water Marketing Agency” means a Government entity that
produces, manages, transports, controls, and sells electrical and water supply service to
customers.

“Franchise territory” means a geographical area that a utility supplier has a right to
serve based upon a franchise, a certificate of public convenience and necessity, or other
legal means.

“Intervention” means action by GSA or a delegated agency to formally participate in a
utility regulatory proceeding on behalf of all Federal executive agencies.
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“Multiple service locations” means the various locations or delivery points in the
utility supplier’s service area to which it provides service under a single contract.

“Rates” may include rate schedules, riders, rules, terms and conditions of service, and
other tariff and service charges, e.g., facilities use charges.

“Separate contract” means a utility services contract (other than a GSA areawide
contract, an Authorization under an areawide contract, or an interagency agreement), to
cover the acquisition of utility services.

“Termination liability” means a contingent Government obligation to pay a utility
supplier the unamortized portion of a connection charge and any other applicable
nonrefundable service charge as defined in the contract in the event the Government
terminates the contract before the cost of connection facilities has been recovered by the
utility supplier (see “Connection charge”).

“Utility service” means a service such as furnishing electricity, natural or
manufactured gas, water, sewerage, thermal energy, chilled water, steam, hot water, or
high temperature hot water. The application of Part 41 to other services (e.g., rubbish
removal, snow removal) may be appropriate when the acquisition is not subject to the
Service Contract Act of 1965 (see 37.107).

41.102 Applicability.

(a) Except as provided in paragraph (b) of this section, this part applies to the
acquisition of utility services for the Government, including connection charges and
termination liabilities.

(b) This part does not apply to—

(1) Utility services produced, distributed, or sold by another Federal agency. In
those cases, agencies shall use interagency agreements (see 41.206);

(2) Utility services obtained by purchase, exchange, or otherwise by a Federal power
or water marketing agency incident to that agency’s marketing or distribution program;

(3) Cable television (CATV) and telecommunications services;

(4) Acquisition of natural or manufactured gas when purchased as a commodity;

(5) Acquisition of utilities services in foreign countries;

(6) Acquisition of rights in real property, acquisition of public utility facilities, and
on-site equipment needed for the facility’s own distribution system, or
construction/maintenance of Government-owned equipment and real property; or

(7) Third party financed shared-savings projects authorized by 42 U.S.C. 8287.
However, agencies may utilize Part 41 for any energy savings or purchased utility service
directly resulting from implementation of a third party financed shared-savings project
under 42 U.S.C. 8287 for periods not to exceed 25 years.

41.103 Statutory and delegated authority.
(a) Statutory authority.

(1) The General Services Administration (GSA) is authorized by 40 U.S.C. 501 to
prescribe policies and methods governing the acquisition and supply of utility services for
Federal agencies. This authority includes related functions such as managing public
utility services and representing Federal agencies in proceedings before Federal and state
regulatory bodies. GSA is authorized by 40 U.S.C. 501 to contract for utility services for
periods not exceeding ten years.

(2) The Department of Defense (DoD) is authorized by 10 U.S.C. 2304 and
40 U.S.C. 113(e)(3) to acquire utility services for military facilities.
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(3) The Department of Energy (DOE) is authorized by the Department of Energy
Organization Act (42 U.S.C. 7251, et seq.) to acquire utility services. DOE is authorized
by the Atomic Energy Act of 1954, as amended (42 U.S.C. 2204), to enter into new
contracts or modify existing contracts for electric services for periods not exceeding
25 years for uranium enrichment installations.

(b) Delegated authority. GSA has delegated its authority to enter into utility service
contracts for periods not exceeding ten years to DoD and DOE, and for connection
charges only to the Department of Veteran Affairs. Contracting pursuant to this delegated
authority shall be consistent with the requirements of this part. Other agencies requiring
utility service contracts for periods over one year, but not exceeding ten years, may
request a delegation of authority from GSA at the address specified in 41.301(a). In
keeping with its statutory authority, GSA will, as necessary, conduct reviews of delegated
agencies’ acquisitions of utility services to ensure compliance with the terms of the
delegation and applicable laws and regulations.

(c) Requests for delegations of contracting authority from GSA shall include a
certification from the acquiring agency’s Senior Procurement Executive that the agency
has—

(1) An established acquisition program,;

(2) Personnel technically qualified to deal with specialized utilities problems; and

(3) The ability to accomplish its own pre-award contract review.

Subpart 41.2— Acquiring Utility Services

41.201 Policy.

(a) Subject to paragraph (d) of this section, it is the policy of the Federal Government
that agencies obtain required utility services from sources of supply which are most
advantageous to the Government in terms of economy, efficiency, reliability, or service.

(b) Except for acquisitions at or below the simplified acquisition threshold, agencies
shall acquire utility services by a bilateral written contract, which must include the
clauses required by 41.501, regardless of whether rates or terms and conditions of service
are fixed or adjusted by a regulatory body. Agencies may not use the utility supplier’s
forms and clauses to avoid the inclusion of provisions and clauses required by 41.501 or
by statute. (See 41.202(c) for procedures to be used when the supplier refuses to execute
a written contract.)

(c) Specific operating and management details, such as procedures for internal agency
contract assistance and review, delegations of authority, and approval thresholds, may be
prescribed by an individual agency subject to compliance with applicable statutes and
regulations.

(d)(1) Section 8093 of the Department of Defense Appropriations Act of 1988,

Pub. L. 100-202, provides that none of the funds appropriated by that Act or any other
Act with respect to any fiscal year by any department, agency, or instrumentality of the
United States, may be used for the purchase of electricity by the Government in any
manner that is inconsistent with state law governing the providing of electric utility
service, including state utility commission rulings and electric utility franchises or service
territories established pursuant to state statute, state regulation, or state-approved
territorial agreements.

(2) The Act does not preclude—
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(1) The head of a Federal agency from entering into a contract pursuant to
42 U.S.C. 8287 (which pertains to the subject of shared energy savings including
cogeneration);

(i1) The Secretary of a military department from entering into a contract pursuant
to 10 U.S.C. 2394 (which pertains to contracts for energy or fuel for military installations
including the provision and operation of energy production facilities); or

(ii1) The Secretary of a military department from purchasing electricity from any
provider when the utility or utilities having applicable state-approved franchise or other
service authorizations are found by the Secretary to be unwilling or unable to meet
unusual standards for service reliability that are necessary for purposes of national
defense.

(3) Additionally, the head of a Federal agency may—

(1) Consistent with applicable state law, enter into contracts for the purchase or
transfer of electricity to the agency by a non-utility, including a qualifying facility under
the Public Utility Regulatory Policies Act of 1978;

(i1) Enter into an interagency agreement, pursuant to 41.206 and 17.5, with a
Federal power marketing agency or the Tennessee Valley Authority for the transfer of
electric power to the agency; and

(ii1) Enter into a contract with an electric utility under the authority or tariffs of
the Federal Energy Regulatory Commission.

(e) Prior to acquiring electric utility services on a competitive basis, the contracting
officer shall determine, with the advice of legal counsel, by a market survey or any other
appropriate means, e.g., consultation with the state agency responsible for regulating
public utilities, that such competition would not be inconsistent with state law governing
the provision of electric utility service, including state utility commission rulings and
electric utility franchises or service territories established pursuant to state statute, state
regulation, or state-approved territorial agreements. Proposals from alternative electric
suppliers shall provide a representation that service can be provided in a manner
consistent with section 8093 of Public Law 100-202 (see 41.201(d)).

41.202 Procedures.

(a) Prior to executing a utility service contract, the contracting officer shall comply
with Parts 6 and 7 and subsections 41.201(d) and (e) of this part. In accordance with
Parts 6 and 7, agencies shall conduct market surveys and perform acquisition planning in
order to promote and provide for full and open competition provided that the contracting
officer determines that any resultant contract would not be inconsistent with applicable
state law governing the provision of electric utility services. If competition for an entire
utility service is not available, the market survey may be used to determine the
availability of competitive sources for certain portions of the requirement. The scope of
the term “‘entire utility service” includes the provision of the utility service capacity,
energy, water, sewage, transportation, standby or back-up service, transmission and/or
distribution service, quality assurance, system reliability, system operation and
maintenance, metering, and billing.

(b) In performing a market survey (see 7.101), the contracting officer shall consider, in
addition to alternative competitive sources, use of the following:

(1) GSA areawide contracts (see 41.204).
(2) Separate contracts (see 41.205).
(3) Interagency agreements (see 41.206).
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(c) When a utility supplier refuses to execute a tendered contract as outlined in
41.201(b), the agency shall obtain a written definite and final refusal signed by a
corporate officer or other responsible official of the supplier (or if unobtainable,
document any unwritten refusal) and transmit this document, along with statements of the
reasons for the refusal and the record of negotiations, to GSA at the address specified at
41.301(a). Unless urgent and compelling circumstances exist, the contracting officer shall
notify GSA prior to acquiring utility services without executing a tendered contract. After
such notification, the agency may proceed with the acquisition and pay for the utility
service under the provisions of 31 U.S.C. 1501(a)(8)—

(1) By issuing a purchase order in accordance with 13.302; or

(2) By ordering the necessary utility service and paying for it upon the presentation
of an invoice, provided that a determination is approved by the head of the contracting
activity that a written contract cannot be obtained and that the issuance of a purchase
order is not feasible.

(d) When obtaining service without a bilateral written contract, the contracting officer
shall establish a utility history file on each acquisition of utility service provided by a
contractor. This utility history file shall contain, in addition to applicable documents in
4.803, the following information:

(1) The unsigned, tendered contract and any related letter of transmittal.

(2) The reasons stated by the utility supplier for not executing the tendered contract,
the record of negotiations, and a written definite and final refusal by a corporate officer or
other responsible official of the supplier (or if unobtainable, documentation of unwritten
refusal).

(3) Services to be furnished and the estimated annual cost.

(4) Historical record of any applicable connection charges.

(5) Historical record of any applicable ongoing capital credits.

(6) A copy of the applicable rate schedule.

(e) If the Government obtains utility service pursuant to paragraph (c) of this section,
the contracting officer shall, on an annual basis beginning from the date of final refusal,
take action to execute a bilateral written contract. The contracting officer shall document
the utility history file with the efforts made and the agency shall notify GSA, in writing,
if the utility continues to refuse to execute a bilateral contract.

41.203 GSA assistance.

(a) GSA will, upon request, provide technical and acquisition assistance, or will
delegate its contracting authority for the furnishing of the services described in this part
for any Federal agency, mixed-ownership Government corporation, the District of
Columbia, the Senate, the House of Representatives, or the Architect of the Capitol and
any activity under the Architect’s direction.

(b) Agencies, seeking assistance shall provide upon request by GSA the information
listed in 41.301.

41.204 GSA areawide contracts.

(a) Purpose. GSA enters into areawide contracts (see 41.101) for use by Federal
agencies. Areawide contracts provide a pre-established contractual vehicle for ordering
utility services under the conditions in paragraph (c)(1) of this section.

(b) Features.
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(1) Areawide contracts generally provide for ordering utility service at rates
approved and/or established by a regulatory body and published in a tariff or rate
schedule. However, agencies are permitted to negotiate other rates and terms and
conditions of service with the supplier (see paragraph (c) of this section). Rates other than
those published may require the approval of the regulatory body.

(2) Areawide contracts are negotiated with utility service suppliers for the provision
of service within the supplier’s franchise territory or service area.

(3) Due to the regulated nature of the utility industry, as well as statutory restrictions
associated with the procurement of electricity (see 41.201(d)), competition is typically
not available within the entire geographical area covered by an areawide contract,
although it may be available at specific locations within the utility’s service area. When
competing suppliers are available, the provisions of paragraph (c)(1) of this section apply.

(c) Procedures for obtaining service.

(1) Any Federal agency having a requirement for utility services within an area
covered by an areawide contract shall acquire services under that areawide contract
unless—

(1) Service is available from more than one supplier, or

(i1) The head of the contracting activity or designee otherwise determines that use
of the areawide contract is not advantageous to the Government. If service is available
from more than one supplier, service shall be acquired using competitive acquisition
procedures (see 41.202(a)). The determination required by paragraph (c)(1)(ii) of this
section shall be documented in the contract file with an information copy furnished to
GSA at the address in 41.301(a).

(2) Each areawide contract includes an authorization form for ordering service,
connection, disconnection, or change in service. Upon execution of an authorization by
the contracting officer and utility supplier, the utility supplier is required to furnish
services, without further negotiation, at the current, applicable published or unpublished
rates, unless other rates, and/or terms and conditions are separately negotiated by the
Federal agency with the supplier.

(3) The contracting officer shall execute the Authorization, and attach it to a
Standard Form (SF) 26, Award/Contract, along with any modifications such as
connection charges, special facilities, or service arrangements. The contracting officer
shall also attach any specific fiscal, operational, and administrative requirements of the
agency, applicable rate schedules, technical information and detailed maps or drawings of
delivery points, details on Government ownership, maintenance, or repair of facilities,
and other information deemed necessary to fully define the service conditions in the
Authorization/contract.

(d) List of areawide contracts. A list of current GSA areawide contracts is available
from the GSA office specified at 41.301(a). The list identifies the types of services and
the geographic area served. A copy of the contract may also be obtained from this office.

(e) Notification. Agencies shall provide GSA at the address specified at 41.301(a) a
copy of each SF 26 and executed Authorization issued under an areawide contract within
30 days after execution.
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41.205 Separate contracts.

(a) In the absence of an areawide contract or interagency agreement (see 41.206),
agencies shall acquire utility services by separate contract subject to this part, and subject
to agency contracting authority.

(b) If an agency enters into a separate contract, the contracting officer shall document
the contract file with the following information:

(1) The number of available suppliers.

(2) Any special equipment, service reliability, or facility requirements and related
costs.

(3) The utility supplier’s rates, connection charges, and termination liability.

(4) Total estimated contract value (including costs in paragraphs (b)(2) and (3) of
this subsection).

(5) Any technical or special contract terms required.

(6) Any unusual characteristics of services required.

(7) The utility’s wheeling or transportation policy for utility service.

(c) If requesting GSA assistance with a separate contract, the requesting agency shall
furnish the technical and acquisition data specified in 41.205(b), 41.301, and such other
data as GSA may deem necessary.

(d) A contract exceeding a 1-year period, but not exceeding ten years (except pursuant
to 41.103), may be justified, and is usually required, where any of the following
circumstances exist:

(1) The Government will obtain lower rates, larger discounts, or more favorable
terms and conditions of service.

(2) A proposed connection charge, termination liability, or any other facilities
charge to be paid by the Federal Government will be reduced or eliminated;

(3) The utility service supplier refuses to render the desired service except under a
contract exceeding a 1-year period.

41.206 Interagency agreements.

Agencies shall use interagency agreements (e.g., consolidated purchase, joint use, or
cross-service agreements) when acquiring utility service or facilities from other
Government agencies and shall comply with the policies and procedures at Subpart 17.5,
Interagency Acquisitions under the Economy Act.

Subpart 41.3—Requests for Assistance

41.301 Requirements.

(a) Requests for delegations of GSA contracting authority assistance with a proposed
contract as provided in 41.203, and the submission of other information required by this
part, shall be sent or submitted to the General Services Administration (GSA) region in
which service is required. The names and locations of GSA regional offices are available
from the:

General Services Administration
Center for Energy Management
301 7th Street, SW., Room 4004
Washington, DC 20407.
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(b) Requests for contracting assistance for utility services shall be sent not later than
120 days prior to the date new services are required to commence or an existing contract
will expire. Requests for assistance shall contain the following information:

(1) A technical description or specification of the type, quantity, and quality of
service required, and a delivery schedule.

(2) A copy of any service proposal or proposed contract.

(3) Copies of all current published or unpublished rates of the utility supplier.

(4) Identification of any unusual factors affecting the acquisition.

(5) Identification of all available sources or methods of supply, an analysis of the
cost-effectiveness of each, and a statement of the ability of each source to provide the
required service, including the location and a description of each available supplier’s
facilities at the nearest point of service, and the cost of providing or obtaining necessary
backup and other ancillary services.

(c) For new utility service requirements, the agency shall furnish the information in
paragraph (a) of this section and the following as applicable:

(1) The date initial service is required.

(2) For the first 12 months of full service, estimated maximum demand, monthly
consumption, other pertinent information (e.g., demand side management, load or energy
management, peak shaving, on site generation, load shaping), and annual cost of the
service.

(3) Known or estimated time schedule for growth to ultimate requirements.

(4) Estimated ultimate maximum demand and ultimate monthly consumption.

(5) A simple schematic diagram or line drawing showing the meter locations, the
location of the new utility facilities to be constructed on Federal property by the Federal
agency, and any required new connection facilities on either side of the delivery point to
be constructed by the utility supplier to provide the new services.

(6) Accounting and appropriation data to cover the required utility services and any
connection charges required to be paid by the agency receiving such utility services.

(7) The following data concerning proposed facilities and related charges or costs:

(1) Proposed refundable or nonrefundable connection charge, termination liability,
or other facilities charge to be paid by the agency, together with a description of the
supplier’s proposed facilities and estimated construction costs, and its rationale for the
charge, e.g., tariff provisions or policies.

(i1) A copy of the acquiring agency’s estimate to make its own connection to the
supplier’s facilities through use of its own resources or by separate contract. When
feasible, the acquiring agency shall provide its estimates to construct and operate its own
utility facilities in lieu of participating in a cost-sharing construction program with the
proposed utility supplier.

(d) For existing utility service, the agency shall furnish GSA the information in
paragraph (b) of this section and the following, as applicable:

(1) A copy of the most recent 12-months’ service invoices.

(2) A tabulation, by month, for the most recent 12 months, showing the actual utility
demands, consumption, connection charges, fuel adjustment charges, and the average
monthly cost per unit of consumption.

(3) An estimate, by month, for the next 12 months, showing the estimated maximum
demands, monthly consumption, other pertinent information (e.g., demand side
management, load or energy management, peak shaving, on site generation, load
shaping), and annual cost of the service.
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(4) Accounting and appropriation data to cover the costs for the continuation of
utility services.

(5) A statement noting whether the transformer, or other system components, on
either side of the delivery point are owned by the Federal agency or the utility supplier,
and if the metering is on the primary or secondary side of the transformer.

Subpart 41.4—Administration

41.401 Monthly and annual review.

Agencies shall review utility service invoices on a monthly basis and all utility
accounts with annual values exceeding the simplified acquisition threshold on an annual
basis. Annual reviews of accounts with annual values at or below the simplified
acquisition threshold shall be conducted when deemed advantageous to the Government.
The purpose of the monthly review is to ensure the accuracy of utility service invoices.
The purpose of the annual review is to ensure that the utility supplier is furnishing the
services to each facility under the utility’s most economical, applicable rate and to
examine competitive markets for more advantageous service offerings. The annual
review shall be based upon the facility’s usage, conditions and characteristics of service
at each individual delivery point for the most recent 12 months. If a more advantageous
rate is appropriate, the Federal agency shall request the supplier to make such rate change
immediately.

41.402 Rate changes and regulatory intervention.

(a) When a change is proposed to rates or terms and conditions of service to the
Government, the agency shall promptly determine whether the proposed change is
reasonable, justified, and not discriminatory.

(b) If a change is proposed to rates or terms and conditions of service that may be of
interest to other Federal agencies, and intervention before a regulatory body is considered
justified, the matter shall be referred to GSA. The agency may request from GSA a
delegation of authority for the agency to intervene on behalf of the consumer interests of
the Federal executive agencies (see 41.301).

(c) Pursuant to 52.241-7, Change in Rates or Terms and Conditions of Service for
Regulated Services, if a regulatory body approves a rate change, any rate change shall be
made a part of the contract by unilateral contract modification or otherwise documented
in accordance with agency procedures. The approved applicable rate shall be effective on
the date determined by the regulatory body and resulting rates and charges shall be paid
promptly to avoid late payment provisions. Copies of the modification containing the
approved rate change shall be sent to the agency’s paying office or office responsible for
verifying billed amounts (see 41.401).

(d) If the utility supplier is not regulated and the rates, terms, and conditions of service
are subject to negotiation pursuant to the clause at 52.241-8, Change in Rates or Terms
and Conditions of Service for Unregulated Services, any rate change shall be made a part
of the contract by contract modification, with copies sent to the agency’s paying office or
office responsible for verifying billed amounts.
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Subpart 41.5—Solicitation Provision and Contract Clauses

41.501 Solicitation provision and contract clauses.

(a) Because the terms and conditions under which utility suppliers furnish service may
vary from area to area, the differences may influence the terms and conditions
appropriate to a particular utility’s contracting situation. To accommodate requirements
that are peculiar to the contracting situation, this section prescribes provisions and clauses
on a “substantially the same as” basis (see 52.101) which permits the contracting officer
to prepare and utilize variations of the prescribed provision and clauses in accordance
with agency procedures.

(b) The contracting officer shall insert in solicitations for utility services a provision
substantially the same as the provision at 52.241-1, Electric Service Territory
Compliance Representation, when proposals from alternative electric suppliers are
sought.

(c) The contracting officer shall insert in solicitations and contracts for utility services
clauses substantially the same as the clauses at—

(1) 52.241-2, Order of Precedence—Ultilities;

(2) 52.241-3, Scope and Duration of Contract;

(3) 52.241-4, Change in Class of Service;

(4) 52.241-5, Contractor’s Facilities; and

(5) 52.241-6, Service Provisions.

(d) The contracting officer shall insert clauses substantially the same as the clauses
listed below in solicitations and contracts under the prescribed conditions—

(1) 52.241-7, Change in Rates or Terms and Conditions of Service for Regulated
Services, when the utility services are subject to a regulatory body. (Except for GSA
areawide contracts, the contracting officer shall insert in the blank space provided in the
clause the name of the contracting officer. For GSA areawide contracts, the contracting
officer shall insert the following: “GSA and each areawide customer with annual billings
that exceed $250,0007).

(2) 52.241-8, Change in Rates or Terms and Conditions of Service for Unregulated
Services, when the utility services are not subject to a regulatory body.

(3) 52.241-9, Connection Charge, when a refundable connection charge is required
to be paid by the Government to compensate the contractor for furnishing additional
facilities necessary to supply service. (Use Alternate I to the clause if a nonrefundable
charge is to be paid. When conditions require the incorporation of a nonrecurring,
nonrefundable service charge or a termination liability, see paragraphs (d)(6) and (d)(4)
of this section).

(4) 52.241-10, Termination Liability, when payment is to be made to the contractor
upon termination of service in conjunction with or in lieu of a connection charge upon
completion of the facilities.

(5) 52.241-11, Multiple Service Locations (as defined in 41.101), when providing
for possible alternative service locations, except under areawide contracts, is required.

(6) 52.241-12, Nonrefundable, Nonrecurring Service Charge, when the Government
is required to pay a nonrefundable, nonrecurring membership fee, a charge for initiation
of service, or a contribution for the cost of facilities construction. The Government may
provide for inclusion of such agreed amount or fee as a part of the connection charge, a
part of the initial payment for services, or as periodic payments to fulfill the
Government’s obligation.
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(7) 52.241-13, Capital Credits, when the Federal Government is a member of a
cooperative and is entitled to capital credits, consistent with the bylaws and governing
documents of the cooperative.

(e) Depending on the conditions that are appropriate for each acquisition, the
contracting officer shall also insert in solicitations and contracts for utility services the
provisions and clauses prescribed elsewhere in the FAR.

Subpart 41.6—Forms

41.601 Utility services forms.
(a) If acquiring utility services under other than an areawide contract, a purchase order
or an interagency agreement, the Standard Form (SF) 33, Solicitation, Offer and Award;

SF 26, Award/Contract; or SF 1447, Solicitation/Contract, shall be used.
(b) The contracting officer shall incorporate the applicable rate schedule in each contract,
purchase order or modification.

Subpart 41.7—Formats

41.701 Formats for utility service specifications:

(a) The following specification formats for use in acquiring utility services are
available from the address specified at 41.301(a) and may be used and modified at the
agency’s discretion:

(1) Electric service.

(2) Water service.

(3) Steam service.

(4) Sewage service.

(5) Natural gas service.

(b) Contracting officers may modify the specification format referenced in
paragraph (a) of this section and attach technical items, details on Government ownership
of equipment and real property and maintenance or repair obligations, maps or drawings
of delivery points, and other information deemed necessary to fully define the service
conditions.

(c) The specifications and attachments (see paragraph (b) of this section) shall be inserted in
Section C of the utility service solicitation and contract.

41.702 Formats for annual utility service review.

(a) Formats for use in conducting annual reviews of the following utility services are
available from the address specified at 41.301(a) and may be used at the agency’s
discretion:

(1) Electric service.
(2) Gas service.
(3) Water and sewage service.

(b) Contracting officers may modify the annual utility service review format as
necessary to fully cover the service used.
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Executive Order 13423: Strengthening Federal Environmental, Energy,
and Transportation Management

Signed January 24, 2007

By the authority vested in me as President by the Constitution and the laws of the United
States of America, and to strengthen the environmental, energy, and transportation
management of Federal agencies, it is hereby ordered as follows:

Section 1. Policy. It is the policy of the United States that Federal agencies conduct their
environmental, transportation, and energy-related activities under the law in support of
their respective missions in an environmentally, economically and fiscally sound,
integrated, continuously improving, efficient, and sustainable manner.

Sec. 2. Goals for Agencies. In implementing the policy set forth in section 1 of this order,
the head of each agency shall:

(a) improve energy efficiency and reduce greenhouse gas emissions of the agency,
through reduction of energy intensity by (i) 3 percent annually through the end of fiscal
year 2015, or (i1) 30 percent by the end of fiscal year 2015, relative to the baseline of the
agency's energy use in fiscal year 2003;

(b) ensure that (1) at least half of the statutorily required renewable energy consumed by
the agency in a fiscal year comes from new renewable sources, and (ii) to the extent
feasible, the agency implements renewable energy generation projects on agency
property for agency use;

(c) beginning in FY 2008, reduce water consumption intensity, relative to the baseline of
the agency's water consumption in fiscal year 2007, through life-cycle cost-effective
measures by 2 percent annually through the end of fiscal year 2015 or 16 percent by the
end of fiscal year 2015;

(d) require in agency acquisitions of goods and services (i) use of sustainable
environmental practices, including acquisition of biobased, environmentally preferable,
energy-efficient, water-efficient, and recycled-content products, and (ii) use of paper of at
least 30 percent post-consumer fiber content;

(e) ensure that the agency (i) reduces the quantity of toxic and hazardous chemicals and
materials acquired, used, or disposed of by the agency, (ii) increases diversion of solid
waste as appropriate, and (ii1) maintains cost-effective waste prevention and recycling
programs in its facilities;
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f) ensure that (i) new construction and major renovation of agency buildings comply with
the Guiding Principles for Federal Leadership in High Performance and Sustainable
Buildings set forth in the Federal Leadership in High Performance and Sustainable
Buildings Memorandum of Understanding (2006), and (i) 15 percent of the existing
Federal capital asset building inventory of the agency as of the end of fiscal year 2015
incorporates the sustainable practices in the Guiding Principles;

(g) ensure that, if the agency operates a fleet of at least 20 motor vehicles, the agency,
relative to agency baselines for fiscal year 2005, (i) reduces the fleet's total consumption
of petroleum products by 2 percent annually through the end of fiscal year 2015, (ii)
increases the total fuel consumption that is non-petroleum-based by 10 percent annually,
and (iii) uses plug-in hybrid (PIH) vehicles when PIH vehicles are commercially
available at a cost reasonably comparable, on the basis of life-cycle cost, to non-PIH
vehicles; and

(h) ensure that the agency (i) when acquiring an electronic product to meet its
requirements, meets at least 95 percent of those requirements with an Electronic Product
Environmental Assessment Tool (EPEAT)-registered electronic product, unless there is
no EPEAT standard for such product, (ii) enables the Energy Star feature on agency
computers and monitors, (iii) establishes and implements policies to extend the useful life
of agency electronic equipment, and (iv) uses environmentally sound practices with
respect to disposition of agency electronic equipment that has reached the end of its
useful life.

Sec. 3. Duties of Heads of Agencies. In implementing the policy set forth in section 1 of
this order, the head of each agency shall:

(a) implement within the agency sustainable practices for (i) energy efficiency,
greenhouse gas emissions avoidance or reduction, and petroleum products use reduction,
(i1) renewable energy, including bioenergy, (ii1) water conservation, (iv) acquisition, (v)
pollution and waste prevention and recycling, (vi) reduction or elimination of acquisition
and use of toxic or hazardous chemicals, (vii) high performance construction, lease,
operation, and maintenance of buildings, (viii) vehicle fleet management, and (ix)
electronic equipment management;

(b) implement within the agency environmental management systems (EMS) at all
appropriate organizational levels to ensure (i) use of EMS as the primary management
approach for addressing environmental aspects of internal agency operation and
activities, including environmental aspects of energy and transportation functions, (ii)
establishment of agency objectives and targets to ensure implementation of this order,
and (ii1) collection, analysis, and reporting of information to measure performance in the
implementation of this order;

(c) establish within the agency programs for (i) environmental management training, (ii)
environmental compliance review and audit, and (iii) leadership awards to recognize
outstanding environmental, energy, or transportation management performance in the
agency;

(d) within 30 days after the date of this order (i) designate a senior civilian officer of the
United States, compensated annually in an amount at or above the amount payable at
level IV of the Executive Schedule, to be responsible for implementation of this order
within the agency, (ii) report such designation to the Director of the Office of
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Management and Budget and the Chairman of the Council on Environmental Quality,
and (ii1) assign the designated official the authority and duty to (A) monitor and report to
the head of the agency on agency activities to carry out subsections (a) and (b) of this
section, and (B) perform such other duties relating to the implementation of this order
within the agency as the head of the agency deems appropriate;

(e) ensure that contracts entered into after the date of this order for contractor operation
of government-owned facilities or vehicles require the contractor to comply with the
provisions of this order with respect to such facilities or vehicles to the same extent as the
agency would be required to comply if the agency operated the facilities or vehicles;

(f) ensure that agreements, permits, leases, licenses, or other legally-binding obligations
between the agency and a tenant or concessionaire entered into after the date of this order
require, to the extent the head of the agency determines appropriate, that the tenant or
concessionaire take actions relating to matters within the scope of the contract that
facilitate the agency's compliance with this order;

(g) provide reports on agency implementation of this order to the Chairman of the
Council on such schedule and in such format as the Chairman of the Council may
require; and

(h) provide information and assistance to the Director of the Office of Management and
Budget, the Chairman of the Council, and the Federal Environmental Executive.

Sec. 4. Additional Duties of the Chairman of the Council on Environmental Quality. In
implementing the policy set forth in section 1 of this order, the Chairman of the Council
on Environmental Quality:

(a) (1) shall establish a Steering Committee on Strengthening Federal Environmental,
Energy, and Transportation Management to advise the Director of the Office of
Management and Budget and the Chairman of the Council on the performance of their
functions under this order that shall consist exclusively of (A) the Federal Environmental
Executive, who shall chair, convene and preside at meetings of, determine the agenda of,
and direct the work of, the Steering Committee, and (B) the senior officials designated
under section 3(d)(i) of this order, and (ii) may establish subcommittees of the Steering
Committee, to assist the Steering Committee in developing the advice of the Steering
Committee on particular subjects;

(b) may, after consultation with the Director of the Office of Management and Budget
and the Steering Committee, issue instructions to implement this order, other than
instructions within the authority of the Director to issue under section 5 of this order; and

(c) shall administer a presidential leadership award program to recognize exceptional and
outstanding environmental, energy, or transportation management performance and
excellence in agency efforts to implement this order.

Sec. 5. Duties of the Director of the Office of Management and Budget. In implementing
the policy set forth in section 1 of this order, the Director of the Office of Management
and Budget shall, after consultation with the Chairman of the Council and the Steering
Committee, issue instructions to the heads of agencies concerning:

(a) periodic evaluation of agency implementation of this order;

(b) budget and appropriations matters relating to implementation of this order;
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(c) implementation of section 2(d) of this order; and

(d) amendments of the Federal Acquisition Regulation as necessary to implement this
order.

Sec. 6. Duties of the Federal Environmental Executive. A Federal Environmental
Executive designated by the President shall head the Office of the Federal Environmental
Executive, which shall be maintained in the Environmental Protection Agency for
funding and administrative purposes. In implementing the policy set forth in section 1 of
this order, the Federal Environmental Executive shall:

(a) monitor, and advise the Chairman of the Council on, performance by agencies of
functions assigned by sections 2 and 3 of this order;

(b) submit a report to the President, through the Chairman of the Council, not less often
than once every 2 years, on the activities of agencies to implement this order; and

(c) advise the Chairman of the Council on the Chairman's exercise of authority granted
by subsection 4(c) of this order.

Sec. 7. Limitations. (a) This order shall apply to an agency with respect to the activities,
personnel, resources, and facilities of the agency that are located within the United States.
The head of an agency may provide that this order shall apply in whole or in part with
respect to the activities, personnel, resources, and facilities of the agency that are not
located within the United States, if the head of the agency determines that such
application is in the interest of the United States.

(b) The head of an agency shall manage activities, personnel, resources, and facilities of
the agency that are not located within the United States, and with respect to which the
head of the agency has not made a determination under subsection (a) of this section, in a
manner consistent with the policy set forth in section 1 of this order to the extent the head
of the agency determines practicable.

Sec. 8. Exemption Authority. (a) The Director of National Intelligence may exempt an
intelligence activity of the United States, and related personnel, resources, and facilities,
from the provisions of this order, other than this subsection and section 10, to the extent
the Director determines necessary to protect intelligence sources and methods from
unauthorized disclosure.

(b) The head of an agency may exempt law enforcement activities of that agency, and
related personnel, resources, and facilities, from the provisions of this order, other than
this subsection and section 10, to the extent the head of an agency determines necessary
to protect undercover operation from unauthorized disclosure.

(c) (1) The head of an agency may exempt law enforcement, protective, emergency
response, or military tactical vehicle fleets of that agency from the provisions of this
order, other than this subsection and section 10.

(i1) Heads of agencies shall manage fleets to which paragraph (i) of this subsection refers
in a manner consistent with the policy set forth in section 1 of this order to the extent they
determine practicable.

(d) The head of an agency may submit to the President, through the Chairman of the
Council, a request for an exemption of an agency activity, and related personnel,
resources, and facilities, from this order.
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Sec. 9. Definitions. As used in this order:

(a) "agency" means an executive agency as defined in section 105 of title 5, United States
Code, excluding the Government Accountability Office;

(b) "Chairman of the Council" means the Chairman of the Council on Environmental
Quality, including in the Chairman's capacity as Director of the Office of Environmental

Quality;
(¢) "Council" means the Council on Environmental Quality;

(d) "environmental" means environmental aspects of internal agency operation and
activities, including those environmental aspects related to energy and transportation
functions;

(e) "greenhouse gases" means carbon dioxide, methane, nitrous oxide,
hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride;

(f) "life-cycle cost-effective" means the life-cycle costs of a product, project, or measure
are estimated to be equal to or less than the base case (i.e., current or standard practice or
product);

(g) "new renewable sources" means sources of renewable energy placed into service after
January 1, 1999;

(h) "renewable energy" means energy produced by solar, wind, biomass, landfill gas,
ocean (including tidal, wave, current and thermal), geothermal, municipal solid waste, or
new hydroelectric generation capacity achieved from increased efficiency or additions of
new capacity at an existing hydroelectric project;

(1) "energy intensity" means energy consumption per square foot of building space,
including industrial or laboratory facilities;

(j) "Steering Committee" means the Steering Committee on Strengthening Federal
Environmental, Energy, and Transportation Management established under subsection
4(b) of this order;

(k) "sustainable" means to create and maintain conditions, under which humans and
nature can exist in productive harmony, that permit fulfilling the social, economic, and
other requirements of present and future generations of Americans; and

(1) "United States" when used in a geographical sense, means the fifty states, the District
of Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the United
States Virgin Islands, and the Northern Mariana Islands, and associated territorial waters
and airspace.

Sec. 10. General Provisions. (a) This order shall be implemented in a manner consistent
with applicable law and subject to the availability of appropriations.

(b) Nothing in this order shall be construed to impair or otherwise affect the functions of
the Director of the Office of Management and Budget relating to budget, administrative,
or legislative proposals.

(c) This order is intended only to improve the internal management of the Federal
Government and is not intended to, and does not, create any right or benefit, substantive
or procedural, enforceable at law or in equity by a party against the United States, its
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departments, agencies, instrumentalities, entities, officers, employees or agents, or any
other person.

Sec. 11. Revocations; Conforming Provisions. (a) The following are revoked:
(1) Executive Order 13101 of September 14, 1998;

(11) Executive Order 13123 of June 3, 1999;

(ii1) Executive Order 13134 of August 12, 1999, as amended;

(iv) Executive Order 13148 of April 21, 2000; and

(v) Executive Order 13149 of April 21, 2000.

(b) In light of subsection 317(e) of the National Defense Authorization Act for Fiscal
Year 2002 (Public Law 107), not later than January 1 of each year through and including
2010, the Secretary of Defense shall submit to the Senate and the House of
Representatives a report regarding progress made toward achieving the energy efficiency
goals of the Department of Defense.

(c) Section 3(b)(vi) of Executive Order 13327 of February 4, 2004, is amended by
striking "Executive Order 13148 of April 21, 2000" and inserting in lieu thereof "other
executive orders".

GEORGE W. BUSH

THE WHITE HOUSE,
January 24, 2007
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Title I, Energy Production Incentives

Emergency Economic Stabilization Act of 2008 (P.L. 110-343

Allows public utilities to use investment tax credits (ITCs) extended through December 31, 2016.

TITLE I: ENERGY PRODUCTION INCENTIVES
Subtitle A: Renewable Energy Incentives

Sections 103(e)and 103(f)(1)&(2)

(e) PUBLIC UTILITY PROPERTY TAKEN INTO ACCOUNT.—
(1) IN GENERAL.—Paragraph (3) of section 48(a) is amended by striking the second
sentence thereof.

(2) CONFORMING AMENDMENTS.—

(A) Paragraph (1) of section 48(c) is amended by striking subparagraph (D) and
redesignating subparagraph (E) as subparagraph (D).

(B) Paragraph (2) of section 48(c) is amended by striking subparagraph (D) and
redesignating subparagraph (E) as subparagraph (D).

(f) EFFECTIVE DATE.—
(1) IN GENERAL.—Except as otherwise provided in this subsection, the amendments
made by this section shall take effect on the date of the enactment of this Act.

(4) PUBLIC UTILITY PROPERTY.—The amendments made by subsection (e) shall
apply to periods after February 13, 2008, in taxable years ending after such date, under
rules similar to the rules of section 48(m) of the Internal Revenue Code of 1986 (as in
effect on the day before the date of the enactment of the Revenue Reconciliation Act of
1990).
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Authority for Extended Utility Agreements

May 9, 2000, Memorandum from Richard Butterworth, General Services Administration
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/ \ U.S. General Services Administration
APRE Office of General Counsel

May 9, 2000

MEMORANDUM FOR: Mark V. Ewing
Director
Center for Energy Management

Virgil W. Ostrander
Director
Public Utilities

FROM: Richard R. Butterworth, Jr.
Senior Assistant General Counsel
Real Property Division (Lr)

SUBJECT: Authority for Extended Utility Agreements

The General Services Administration (GSA) is making a concerted effort to reduce its
energy consumption. In order to reach its energy conservation goals, GSA has been
evaluating a number of contracting options for energy management and demand-side
management. Some of the measures being contemplated have payback periods over ten
(10) years. It is clear that GSA has ten-year contracting authority for utility services
under the Federal Property and Administrative Services Act of 1949, as amended, 40
U.S.C. Sec. 481(a)(3). You have asked, however, if GSA has the authority to enter into
energy management contracts that extend beyond ten years. I believe GSA does have this
authority.

The Office of General Counsel has issued a number of opinions that deal with this matter.
Most recently, I issued an opinion to Ed Loeb, Director, Federal Acquisition Policy
Division. In that memorandum, I stated that FAR Part 41 was not limited to regulated
monopolistic utility services and could be applied to any company that provided services
within the broad definition of “utility services.” Further, I concluded that demand-side
management or energy management services could be acquired as utility services under
FAR Part 41. See Attachment A, Memorandum of Richard Butterworth, April 21, 1999.

As part of that opinion, I reference an earlier opinion issued by this office on the application of the Anti-
Deficiency Act. Obviously, contracts entered into under the authority of 40 U.S.C. Sec. 481 (i.e., ten-year
contracts) do not need to be funded up front, and contracts under 42 U.S.C. Sec. 8287 are specifically
exempted from the requirement to fund cancellation charges. Therefore, contracts under these two
authorities do not violate the Anti-Deficiency Act where there is only year-to-year funding.

The final area of concern is contracts that are entered under the authority of 42 U.S.C.
Sec. 8256. This provision authorizes Federal agencies to enter contracts with utilities for
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energy conservation, accepting “financial incentives, goods, or services,” 41 U.S.C. Sec.
8256(c)(2). According to the legislative history of this provision, Congress contemplated
that agencies would be permitted to participate in utility incentive programs “to the same
extent permitted other customers of the utility,” H.R. Rep. No. 474(V), 102d Cong., 2d
Sess. 42 (1992), reprinted in 1992 U.S.C.C.A.N. 2224. Therefore, to the extent a utility
offers financing and multi-year contracting to its other customers, GSA may avail itself
of these programs. Such agreements must be pursuant to a utility incentive program, must
increase energy efficiency, and must be generally available to other customers of the
utility. However, this provision does not indicate any limitation on the term of such
agreements or contracts.

In a memorandum dated July 24, 1994, Harmon Eggers of this office reviewed the
authority granted in 42 U.S.C. Sec. 8256. In reviewing this authority, he determined that
the broad authority contained therein constitutes “contract authority,” which is “a form of
budget authority that permits contracts and other obligations to be entered into in advance
of an appropriate or in excess of amounts otherwise available in a revolving fund.” U.S.
General Accounting Office, Principles of Federal Appropriations Law 2-4 to 2-6 (2d Ed.
1991). Therefore, 42 U.S.C. Sec. 8256 operates much the same as 40 U.S.C. Sec. 481 by
granting multi-year authority; however, unlike 40 U.S.C. Sec. 481, 42 U.S.C. Sec. 8256
contracts are not limited to a certain number of years. In fact, the contract under review in
the 1994 memorandum had a 14-year term. See Attachment B.

In conclusion, I believe 42 U.S.C. Sec. 8256 grants GSA multi-year contracting authority
separate and apart from the ten-year authority in the Property Act. Therefore, I believe
GSA is authorized to enter contracts as part of utility incentive programs for terms greater
than ten years. For the same reasons that contracts entered under 40 U.S.C. Sec. 481 are
not subject to the Anti-Deficiency Act, agreements reach under 42 U.S.C. Sec. 8256 are
also not subject to the Act.
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Acquisition of Demand-Side Management (DSM) Services

April 21, 1999, Memorandum from Richard Butterworth, General Services Administration

This memorandum serves as an attachment for the Authority for Extended Utility
Agreements memorandum from Richard Butterworth dated May 9, 2000. Additional
attachments are available on the FEMP Web site at:

e http://www.eere.energy.gov/femp/pdfs/uesc_gsa memos.pdf
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/ \ U.S. General Services Administration
APRE Office of General Counsel

April 21, 1999

MEMORANDUM FOR: Edward C. Loeb
Director
Federal Acquisition Policy Division (MVR)

FROM: Richard R. Butterworth, Jr.
Senior Assistant General Counsel
Real Property Division (LR)

SUBJECT: Acquisition of DSM Services

After having reviewed the comments from other agencies, and reviewing your request, |
will respond to the two presented questions: (1) whether demand-side management
services (DSM) or energy management services (EMS) can be acquired as utility services
under Part 41 of the FAR; and (2) whether Part 41 only applies to regulated monopolistic
utility services. I will take the second question first.

I believe it is fairly clear that Part 41 applies to more than regulated monopolistic utility
services. The FAR does not define “utility services” this narrowly. Instead the definition
focuses on the service provided (“furnishing electricity, natural or manufactured gas,
water, steam, hot water, or high temperature hot water...” 41.101. This definition is
consistent with the determination of GAO, which held that “it is the nature of the product
or service provided and not the nature of the provider of the product or services that
governs the application of 10 U.S.C. § 481(a)(3).” 62 Comp. Gen. 569 at 575. Therefore,
it does not matter whether the company providing the service is regulated or
monopolistic, as long as the service falls within the broad definition of utility services.
GSA has, in fact, procured both telephone and gas services from non-monopolistic
sources under this authority.

The more complicated question is whether DSM or EMS services can be considered
utility services for the purposes of Part 41. In the same decision referenced above, GAO
held that “the concept of what product or service constitutes a utility service is not static
for the purpose of statutory construction, but instead is flexible and adaptive, permitting
statutes to be construed in light of the changes in technologies and methodologies for
providing the product or service.” Id. Therefore, as service practices and products change
in the industry, the authority should be interpreted so that these innovations would be
included.

Traditionally, electrical services meant simply the provision of power. However, even in
the most fundamental sense, other services or products have been included in the
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definition. Utilities have often provided construction services in order for a new or
renovated facility to receive the generated power. Utilities have often agreed to maintain
or upgrade equipment utilized in the transmission and distribution of power. These
services are ancillary to the provision of power and have therefore been readily included
in the definition of utility services.

In the last ten years, utilities have sought alternatives to building new generation facilities
in order to meet power demands. One of those methods has been through programs of
demand-side management, where instead of focusing on the generation of power to meet
the demands of customers, the company focuses on adjusting the demands of its
customers. These programs have included energy surveys of facilities, interruptible rates,
and incentives to encourage customers to sue more energy efficient products. Public
Utility commissions embraced these measures and agreed to include tariffs for these
services and allowed companies to recover their costs for the programs. These programs
have been important to companies because the energy savings resulting from these
programs allow them to forego costly power plant construction costs. In that sense,
energy savings are almost the same as power generation. Therefore, DSM services which
are provided by utility companies as a method of meeting their demand load are part of
the overall provision of utility services.

Although we have previously responded to your questions on the Anti-Deficiency Act, I
will reiterate that acquisitions for utility services under 40 U.S.C. § 481 do not need to be
funded up front. Contracts under 42 USC § 8287 are specifically exempted from the
requirement to fund cancellation charges. Agencies are authorized under 42 USC §
8256(c)(2) to enter into contracts with utilities for energy efficiency purposes, accepting
“financial incentives, goods, or services.” To the extent a utility offers financing and
multi-year contracting to its other customers, GSA may avail itself of these programs. 42
U.S.C. § 8256(c)(1). We do not believe acquisitions under authorities for commodities
can be afforded this opportunity.

In conclusion, to the extent that DSM or EMS programs are closely linked to energy
savings, they can be included in the broad definition of utility services. Normally,
decisions to incur these costs are based on payback periods, whereby the costs for the
products are compared with the projected energy savings over time. As long as the
product has an acceptable payback period, the measure can be procured. I believe the
ability to carry out this analysis is essential to concluding that the measure is linked to
power generation and therefore is a utility service, as opposed to a capital improvement
project. Furthermore, if the service were being provided pursuant to a tariff by a regulated
utility, I would certainly include those services under the definition of utility services.
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Legal Authority for Region 9 Utility Incentive Program Agreement with
Southern Edison Company

July 29, 2991, Memorandum from Harmon R. Eggers, General Services Administration

This memorandum serves as an attachment for the Authority for Extended Utility
Agreements memorandum from Richard Butterworth dated May 9, 2000. Additional
attachments are available on the FEMP Web site at:

e http://www.eere.energy.gov/femp/pdfs/uesc_gsa memos.pdf
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/ \ General Services Administration
APRE Office of General Counsel

: Washington, DC 20405
wﬁ%ﬂiy

July 29, 1994

MEMORANDUM FOR: Sharon A. Roach
Associate General Counsel
Real Property Division (LR)

FROM: Harmon R. Eggers
Deputy Associate General Counsel
Real Property Division (LRA)

SUBJECT: Legal authority for Region 9 utility incentive
program agreement with Southern California
Edison Company

Issue

The issue has been raised regarding the authority of the General Services Administration
(GSA) to enter into agreements related to programs designed to increase the energy
efficiency of Federal buildings. Region 9 is currently negotiating with Southern
California Edison Company (SCEC) for the provision of energy conservation measures
(ECMs) in the Chet Holifield Federal Building in Laguna Niguel, California. In addition,
a question has been raised as to whether such ECMs are subject to the prospectus
approval requirements of the public Buildings Act.

Background

It is the understanding of this office that SCEC is currently the provider of utility services
to this facility under an areawide utility contract. We further understand that the provision
of the ECMs being proposed by SCEC is a tariffed service offered under a program
authorized by the California Public Utilities Commission and that participation in this
program is not restricted to the Federal Government and is generally available to
customers of SCEC.

The agreement being negotiated sets forth the parameters for the provision of this service
to GSA and provides for a subsidy from SCEC to GSA offsetting the total cost of the
ECMs. The proposed agreement contemplates that SCEC shall perform feasibility
studies, engineering services and other ancillary services associated with the
implementation of the proposed ECMs, including provision and installation of energy
saving equipment and the training of Government personnel. The proposed agreement
also contemplates that the proposed ECMs will be paid for through a monthly service
charge on the agency’s bill. Payment for the services rendered by SCEC will be
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determined in accordance with the ENVEST equipment services tariff approved by the
California Public Utilities Commission. It is anticipated that Real Property Operations
(BA-61) funds will be sued for these payments. The term of the proposed agreement is 14
years. See ENVEST Pilot Agreement dated March 8, 1994; Draft ENVEST Integrated
Solutions Proposal dated June 1994; and Draft ENVEST Customer Agreement dated July
15, 1993 (hereafter collectively referred to as “SCEC’s ENVEST Proposal”).

Discussion

Pursuant to the Energy Policy and Conservation Act, Pub.L. 94-163, 89 Stat. 871, 42
U.S.C. § 6201 et seq., as amended by the Energy Policy Act of 1992, Pub.L. 102-486,
106 Stat. 2776, (hereinafter collectively referred to as “the Act”), GSA and other Federal
agencies are directed to implement programs which reduce energy consumption in
Federal facilities. The Act establishes specific requirements for reduced energy
consumption through increased efficiency and conservation. 42 U.S.C. § 8253.

In order to enable agencies to comply with these requirements, the Act authorizes
participation in various programs, broadly defined in the Act at subchapters I1I and VII.
41 U.S.C. §§ 8253, 8256, 8287. GSA was granted additional authority to receive and
expend, in addition to amounts appropriated for Federal energy management
improvement programs, rebates, other cash incentives or other income related to energy
savings. 40 U.S.C. §§ 490(f)(7) and 490g.'

Subchapter VII

Subchapter VII of the Act, 42 U.S.C. § 8287, authorizes Federal agencies to enter into
Energy Savings Performance Contracts. The terms of these contracts are outlined in the
subchapter. Implementation of subchapter VII, however, requires the promulgation of
regulations by the Department of Energy (DOE). 42 U.S.C. § 8287(b)(1)(B). Although
published in the Federal Register for comment, Doe has yet to issue these regulations in
final form.? In the absence of the DOE implementing regulations, it is impossible for
Federal agencies to enter into Energy Savings Performance Contracts under Subchapter
VIL For this reason, this subchapter cannot provide legal authority for the agreement
contemplated by Region 9.

Subchapter 111

Subchapter III of the Act authorizes Federal agencies to participate in “utility incentive
programs” (UIPs) in order “to increase energy efficiency and for water conservation of
the management of electricity demand conducted by gas, water, or electric utilities and
generally available to customers of such utilities.” 42 U.S.C. § 8256(c)(1). The Act

' Although codified in the Federal Property and Administrative Services Act of 1949, as amended, 40
U.S.C. § 490(f)(7) originated in the Energy Policy Act of 1992, Pub.L. 102-486, Title I, §153, 106 Stat.
2851. In accordance with 40 U.S.C. §§ 390(f)(7) and g, GSA is authorized to receive and expend the full
amount of any rebates or other cash incentives related to energy savings.

* At a meeting with representatives of DOE on June 6, 1994, GSA was informed that the regulations were
unlikely to be issued in the near future. In fact, a timeline of one to two years from that date was considered
realistic by the DOE representatives.
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further encourages Federal agencies to “enter into negotiations with utilities to design
cost-effective demand management and conservation incentive programs to address the
unique needs of facilities” used by agencies. 42 U.S.C. § 8256(c)(3). According to the
legislative history of the Act, Congress contemplated that Federal agencies would be
allowed to participate in UIPs “to the same extent permitted other customers of the
utility.” H.R. Rep. No. 474(V), 102d Sess. 42 (1992), reprinted in 1992 U.S.C.C.A.N.
2224,

The energy conservation measures proposed, as well as the other terms of the agreement
being negotiated with SCES, fall within a UIP as described by the Act. See, 42 U.S.C. §§
8256(c) and 8253(d); SCEC’s ENVEST Proposal.

As discussed above, Congress has authorized agency participation in UIPs generally
available to customers of utilities to the same extent as other customers of the offering
utility. 42 U.S.C. § 8256(c)(1). The broad authority contained in 42 U.S.C. § 8256(c)(1)-
(4) constitutes “contract authority”, which is “a form of budget authority that permits
contracts and other obligations to be entered into in advance of an appropriation or in
excess of amounts otherwise available in a revolving fund.” Contract authority “provides
the authority to enter into binding contracts but not the funds to make payments under
them. Therefore, contract authority must be funded...by subsequent appropriation (called
a “liquidating appropriation’) or by the use of receipts or offsetting collections authorized
for that purpose.” U.S. General Accounting Office, Principles of Federal Appropriations
Law 2-4 to 2-6 (2d Ed. 1991).

In the present case, Real Property Operations (BA-61) funds provided under current and
future GSA appropriations acts will be used to liquidate GSA’s obligations under the
SCEC UIP. Further, the provisions of the Act codified at 40 U.S.C. § 490(f)(7) which
allows GSA to “receive amounts from rebates or other cash incentives related to energy
savings,” to deposit such amounts in the Federal Buildings Fund, and to obligate such
monies for energy management improvement programs, provides authority for the receipt
and utilization of the subsidy contemplated by the proposed agreement with SCEC. In
addition, GSA has authority under the Act to receive the goods and services contemplated
under the proposed agreement, including, but not limited to, energy related equipment, its
installation, and personnel training. 42 U.S.C. § 8256(c)(2)-(4); 40 U.S.C. § 490(f)(B).

The expenditure of the funds as contemplated by the proposed agreement with the SCEC
is necessary for the incidental to compliance with the energy conservation requirements
of the Act, 42 U.S.C. § 8253. Therefore, this constitutes a necessary and proper expense
for utility services which properly may be funded with GSA’s Real Property Operations
(BA-61) appropriations.

Applicability of Prospectus Requirements

The authority to participate in utility incentive programs and to accept rebates, cash or
other financial incentives, goods and services in accordance with 42 U.S.C. §§ 8256(c)
and 40 U.S.C. § 490(f)(7) and g is not subject to the prospectus requirements in section 7
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of the Public Buildings Act of 1959, 40 U.S.C. § 606(a).” In accordance with 40 U.S.C.
§§ 490(f)(7)(D) and g, any rebates or other cash incentives received and deposited into
the Federal Buildings Fund are available for obligation in addition to amounts
appropriated for energy management improvement programs and without regard to the
requirement in 40 U.S.C. § 490(f)(2) that such obligations be authorized in GSA’s annual
appropriations acts. Accordingly, the approval of a prospectus is not a prerequisite to the
appropriation or obligation of rebates and other cash or financial incentives received by
GSA for energy management improvement programs. Such funds constitute an
authorized and legal augmentation of GSA’s Federal Buildings Fund appropriations.

Likewise, in accordance with 42 U.S.C. § 8256(c), Congress specifically has authorized
agencies to participate in utility incentive programs conducted by utilities and generally
available to customers of such utilities. Participation in such programs will provide one of
the means for GSA to satisfy the energy performance requirements for Federal buildings
mandated by Congress in 42 U.S.C. § 8253. As explained above, the broad authority
contained in 42 U.S.C. § 8256(c)(1)-(4) constitutes “contract authority”” which properly
may be funded by GSA’s Real Property Operations (Ba-61) appropriations as a necessary
and proper expense for utility services. Therefore, we do not believe that the prospectus
requirements of the Public Buildings Act are applicable to contracts entered into under 42
U.S.C. § 8256(c). The mere fact that ECM’s accomplished under the foregoing statutory
authorities may involve alterations to a Federal building does not transform them into a
repairs and alterations project that is subject to the prospectus approval requirements of
the Public Buildings Act.

In any event, we believe that if GSA proposes to incorporate energy conservation
measures into a building that will result in the obligation of GSA appropriated funds in
excess of the applicable prospectus threshold, it would be prudent for GSA to provide
notice to the appropriate Congressional committees.

Conclusion
For the reasons stated above, GSA is authorized to enter into the agreement currently

being negotiated by Region 9 for energy conservation measures at the Chet Holifield
Federal Building in Laguna Niguel, California.*

40 U.S.C. § 606(a) is essentially a restriction on the appropriation of funds by Congress for projects
within the scope of that section; it does not prohibit expenditures for such projects if appropriations are
made available by Congress notwithstanding the restrictive language in § 606(a). Furthermore, it does not
restrict GSA’s authority to enter into contracts.

* In addition, subchapter III provides authority for such audits and preliminary agreements as have already
been performed or entered into as precursor to the agreement with SCEC currently being negotiated. 42
U.S.C. 8256(c) and 8253 (d).
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Definition of Demand Side Management Services

December 17, 1998, Memorandum from Larry Oliver, Department of Energy
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Department of Energy
Washington, D.C.

December 17, 1998

MEMORANDUM TO: Mary Anne Sullivan
FROM: Larry Oliver
SUBJECT: Definition for Demand Side Management Services

In consultation with the Director of the Federal Energy Management Program (FEMP),
DOE lawyers at the Golden Field Office and FEMP utility and ESPC experts at NREL, it
was determined that Demand Side Management (DSM) is a concept that is no longer
current. A more inclusive concept that is more consistent with section 152(f) of EPAct is
“Utilities Incentives.” In that regard FEMP proposes that the following definition be
used:

Utility incentives are any financial incentives, goods, or services offered by the utility
that achieve energy or water goals or utility and related cost savings at Federal
building and facilities, including, but not limited to, rebates or incentives, advanced
financing of project costs, design and implementation of utility related projects,
energy management services, facilities alterations, installation of technologies and
energy savings devices, water conservation devices, and renewables by the utilities,
and operation and maintenance of utility, water, energy efficiency and demand
management projects.

Not all types of utility incentives are included under DSM services. For instance, some
homeowners may want energy efficiency equipment or products installed because of
efficiencies important to the owners, as opposed to the utilities to reduce demand.
Government agencies will not be able to enjoy a utility incentive unless there is a
measured performance that achieves energy, water, utility cost and related cost savings at
Federal buildings or facilities.

For comparison purposes, listed below are examples of other definitions of DSM
services.

1. Definition found in several Security and Exchange Commission Rulemakings:

[A] broad range of activities relating to the business of energy management and demand-
side management, including the following: Energy audits, facility design and process
enhancements, construction, maintenance and installation of, and training client
personnel to operate, energy conservation equipment; design, implementation,
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monitoring and evaluation of energy conservation programs, development and review
of architectural, structural and engineering drawings for energy efficiencies, design
and specification of energy consuming equipment, and general advice on programs.
[Upon additional consideration, the commission has concluded that “energy
conservation services” may not be broad enough to cover the types of activities
intended to be exempted under this category. The term “energy management
services” more accurately reflects the scope of the exempted activity.] (brackets
added).

These rulemaking involve the exemption of acquisition by registered public-utility
holding companies of securities of non-utility companies engaged in energy-related and
gas-related activities under the Public Utility Holding company Act of 1935.

2. Executive Order 12902 dated March 10, 1994, Energy Efficiency and Water
Conservation at Federal facilities.

Sec. 104. The term “demand side management” refers to utility-sponsored programs that
increase energy efficiency and water conservation or the management of demand. The
term includes load management techniques.

At our December 14 meeting an issue was raised regarding employee training or
“conservation seminars” as being possible areas for “fraud, waste and abuse”. Our office,
along with attorneys from the Golden Field Office, FEMP and the NREL contractors had
substantial discussions today and yesterday to identify what the concern is. For instance,
we don’t know if the concern is whether a certain percentage of a “Utility Incentive”
program will involve training as it may, or whether the concern is that DOE employees
will attend training seminars and the cost of the training will be treated as costs under
“Public Utility Services Contracts.” The only written explanation of the concerns is
provided in an updated memorandum written by GC-61:

The E.E. program will not benefit if it uses a broad definition of demand side
management services that clearly should be considered “public utility services” such
as utility conservation seminars, which nonetheless may be viewed as demand side
management services. (emphasis added).

If the concern is “utility conservation seminars” or other employee training, we do not
believe that this could happen unless there is deliberate fraud. The way the process works
is that a utility offers a financial incentive to its customers. Federal agencies are
encouraged to participate in the financial incentive offered on the same basis as other
customers of the utility. The relevant provision of section 152(f) provides as follows:

“(c) UTILITY INCENTIVE PROGRAMS. — (1) Agencies are authorized and encouraged
to participate in programs to increase energy efficiency and for water conservation or
the management of electricity demand conducted by gas, water, or electric utilities
and generally available to customers of such utilities.

This provision is essentially composed of five elements. There must be a utility incentive
program that: (1) provides utility service applicable to Federal buildings or facilities and
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(2) is available to other customers of the utility, and (3) increases energy efficiency or (4)
increases water conservation, or (5) reduces the demand for gas, water or electricity. Use
of the conjunctive “and” between elements 1 and 2 means that these elements must
always be present in conjunction with elements 3, 4, and 5, singularly, in combination, or
in the aggregate, before a Federal agency may participate in the utility incentive program.
A conservation seminar, “or other training vehicle,” standing alone, will not qualify as a
utility incentive.

Services provided at a “utility seminar” or other training vehicle would not qualify as
public utility services under Section 152(f) of EPAct. Those concerns are not appropriate
for section 152(f) contracts.

Finally, we are concerned about substantive changes in the application and scope of
section 152(f) to cover only DSM services. The application of incentives under section
152(f) is clearly not limited to DSM services. Federal agencies may also negotiate with
utilities “to design cost-effective conservation incentive programs to address the unique
needs of facilities utilized by such agency.”
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Statutory Exception from Competition in DSM Utility Contracts

July 7, 1994, Memorandum from Anne Troy, Department of Energy
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Department of Energy
Washington, D.C.

July 7, 1994

MEMORANDUM TO: Mr. Philip Winter
General Services Administration (GSA)

THROUGH: Mary Ann Masterson
Deputy Assistant General Counsel for Procurement and
Financial Assistance

FROM: Anne Troy
Office of Procurement and Financial Assistance
GS 61
SUBJECT: Statutory Exception From The Competition In Contracting

Act’s Full and Open Competition Requirement In Demand
Side Management Utility Contracts

You asked for assistance in determining whether the language in § 152 of the Energy
Policy Act, Public Law 102-458, (EPAct) provides this agency with the authority to “sole
source” utility service contracts to obtain demand side management (DSM) services. We
conclude that the language contained in § 152 does meet the criteria of one exception to
the Competition in Contracting Act of 1984 (CICA). CICA requires, with certain limited
exceptions, full and open competition in government contracting. One of the exceptions
to that requirement is contained in 41 U.S. C. § 253 (c) (5), which provides that a civilian
agency may use other than competitive procedures when “a statute expressly authorizes
or requires that the procurement be made . . . from a specified source.” See also the
Federal Acquisition Regulation, FAR 6.302-5 (a) (2).'

Section 152 of EPAct provides as follows:

(©) UTILITY INCENTIVE PROGRAMS — Agencies are authorized and
encouraged to participate in programs to increase energy efficiency and
for water conservation or the management of electricity demand
conducted by

(d) gas, water, or electric utilities and generally available to customers of such
utilities.

! The Federal Acquisition Regulation requires that contracts awarded using this authority will be supported
by a written Justification and Approval (J&A).
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(2) Each agency may accept any financial incentive, goods, or services
generally available from any such utility, to increase energy efficiency or
to conserve water or manage electricity demand.

3) Each agency is encouraged to enter into negotiations with electric, water,
and gas utilities to design cost-effective demand management and
conservation incentive programs to address the unique needs of facilities
utilized by such agency.

Plain Language. In our opinion, § 152’s plain language contains an express authorization
for an agency to participate in DSM contracts and permits them to accept any financial
incentive or to enter into negotiations regarding these incentive programs. This language
appears to provide express authority for an agency to directly approach a utility
concerning DSM services, including the capability to award a noncompetitive contract to
that utility without the use of full and open competition.

Navy Concurrence. Moreover, of some significance, our opinion is shared by the Naval
Facilities Engineering Command (NAVFAC) which, with the other military service
departments, relies upon virtually identical language in the FY 93 Defense Authorization
Act? (attachment 1) to obtain DSM services directly from gas or electric utilities. In a
legal opinion (attachment 2) discussing this issue, the counsel from NAVFAC states, . . .
[c]hanges made to 10 U.S.C. 2865 by the FY 93 Defense Authorization Act . . . clearly
authorize military departments to obtain DSM services directly from gas or electric
utilities. . . . We need only execute a J&A citing 10 U.S.C. 2865 (d) (3) as authority. FAR
6.302-5 provides that full and open competition is not required where a statue expressly
provides that an acquisition be made from a specified source, i.e., the servicing gas or
electric utility.”

Statutory Intent. In a recent telephone conversation with the NAVFAC counsel who
authored the attached opinion, he stated that NAVFAC continued to adhere to the above
stated position and that a NAVFAC field office, SOUTHWESTDIV, had used the
statutory exception to sole source a contract for DSM services from a San Diego utility.
The counsel also reminded me that the language contained in EPAct had been
purposefully adopted from the language in the Defense Authorization Act for the same

% Public Law 102-484 at section 2801, states:

(d) The Secretary of Defense shall permit and encourage each military department . . . to
participate in programs conducted by any gas or electric utility for the management of
electricity demand or for energy conservation.

2) The Secretary may authorize any military installation to accept any financial incentive,
goods, or service generally available from gas or electric utility, to adopt technologies
and practices that the Secretary determines are cost effective for the Federal Government.

3) The Secretary of Defense may authorize the Secretary of a military department having
jurisdiction over a military installation to enter into agreements with gas or electric
utilities to design and implement cost-effective demand and conservation incentive
programs (including energy management services, facilities alterations, and the
installation and maintenance of energy saving devices and technologies by the utilities) to
address the requirements and circumstances of the installation.
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reasons that the military services had earlier advocated, i.e., they wanted broad authority
to obtain DSM services from utilities without using time-consuming and complex
competitive procurement procedures. As the counsel stated to me, the purpose of the
language was to facilitate and ease the process. If read any other way, the provisions
would serve no purpose since agencies are compelled to use competitive procedures in
any case.

General Accounting Office Opinions. Lastly, we rely upon certain General Accounting
Office (GAO) opinions which have interpreted the specified source exceptions and
permitted agencies to use other than competitive procedures. For instance, in Monterey
City Disposal Service, Inc., 85-2 CPD 261, aff’d, B-218624-2, B-218880.2, 8§5-2 DPD
306, the Comptroller General concluded that the specified source exception to CICA
was applicable where, under the Solid Waste Disposal Act, 42. U.S.C. § 6961, federal
agencies were required to comply with local requirements respecting the control and
abatement of solid waste “in the same manner, and to the same extent, as any person is
subject to such requirements.” In that case, the city of Monterey required that all
inhabitants of the city have their solid waste collected by the city’s franchise. The Navy
argued that there was no express congressional intent in section 6961 of the Solid Waste
Disposal Act to permit sole source contracting. The Comptroller General rejected this
argument and appeared to rely primarily on interpreting the plain language of the Solid
Waste Disposal Act.

If you have any further questions on this matter, please contact this office at 202-586-
1900.

Attachments

* The GAO opinion was affirmed in Parola V. Weinberger, 848 F.2d 956 (1988).
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Rebates

October 18, 1991, Memorandum from Kathy D. Izell, Department of Energy
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Department of Energy
Washington, D.C.

October 18, 1991

MEMORANDUM FOR: Robert Brockman, Branch Chief (AD-151)
Public Utilities Branch
Office of Organization, Resources and Facilities
Management

FROM: Kathy D. Izell, Attorney-Advisor (GC-34)
Office of the Assistant General Counsel for Procurement
and Finance

SUBJECT: Rebates

Utility companies are increasingly issuing rebates to their customers who
purchase and utilize energy efficient equipment that help the utility companies to control
the rate of demand growth and defer the building of costly power plants and the attendant
transmission and distribution facilities. In the past DOE has accepted credits to its bills
from utility companies in instances when energy rebates were being offered. However,
currently utility companies wish to send a check to DOE as it does to its other customers
rather than issue a credit to DOE on the DOE bill.

Your office has requested that this office provide a legal opinion concerning the
ability of the Department of Energy (DOE) to accept such rebates from utilities and the
proper mechanism for recording such rebates. This legal opinion does not address the
instances where DOE utilizes its authority under Title VIII of the National Energy
Conservation Policy Act entitled “Shared Energy Savings” to enter into arrangements.

In accordance with 31 U.S.C. 3302, all funds received for the use of the United
States must be deposited into the general fund of the Treasury as miscellaneous receipts.
Violation of this statute constitutes an augmentation of appropriations.

However, there are two exceptions to this general legal proposition. One of the
exceptions is a revolving fund. When establishing a revolving fund, Congress authorizes
an initial capital contribution to the fund, the continuous provision of a service, and the
financing of future services by the income generated by the activity itself. Thus,
payments to a revolving fund are recredited to the fund account and available for
obligation for the same activity.

The second exception to the general legal proposition involves repayments to
appropriations account that represent either reimbursements or refunds. Reimbursements
are sums received by the Federal Government as a repayment for commodities sold or
services furnished either to the public or to another Government account, which are
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authorized by law to be credited directly to a specific appropriation and fund account.
General Accounting Office, Glossary of Terms Used in the Federal Budget Process, p. 74
(March 1981).

Refunds are defined in the General Accounting Office, Glossary of Terms Used in
the Federal Budget Process, page 73 (March 1981) as “returns of advances or recoveries
of erroneous disbursements from appropriation or fund accounts that are directly related
to, and reductions of, previously recorded payments from the account.” Refunds in Title
VII, Section 12.2(2) of the General Accounting Office Policy and Procedures Manual for
the Guidance of Federal Agencies are defined as: “repayments for excess payments and
are to be credited to the appropriation or fund accounts from which the excess payments
were made. ...[R]efunds must be directly related to previously recorded expenditures and
are reductions of such expenditures,” Further, the Treasury Department-General
Accounting office Joint Regulation No. 1 set forth as Appendix B To Title VII of the
General Accounting Office Policy and Procedures Manual for the Guidance of Federal
Agencies explain the concept of refunds as “Refunds to appropriations ... represent
amount collected from outside sources made in error, overpayments, or adjustments for
previous amounts disbursed...”

DOE Order 2200.6, Change 2, adopts the same approach by utilizing the
following description. “Refunds to appropriations are amounts received that represent the
return to DOE of excess payments made to others. Refunds result from overpayments,
payments made in error, or adjustments for previous amounts disbursed, including returns
of authorized advances and rebates. Unlike reimbursements, refunds are directly related
to previously recorded disbursements. Thus, the recovery of an erroneous payment or
overpayment qualifies as a refund to the specific appropriation originally charged and is
deposited therein, rather than to the General Fund of the Department of the Treasury.”

Given the forgoing, the issue becomes whether or not these utility rebates would
constitute “refunds to appropriations”. There are a number of Comptroller General
decisions relevant to this issue. Th