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October 20, 2008

Mr. John Schnagl
Office of Electricity Delivcry and Energy Reliability (OE-20)
U.S. Deparunent of Energy
1000 Independence Avenue, SW
Washington, DC 20585

A PROFESSIOtW. CQAPORA.TlON
1050 Thomas JefIerson StnIet, N.W.
W~ D.C. 2OCXJ7-38n
(202) 298-1800 Tdepl'Ione

(202) 338-2416 Faesmie

Joeeph B. Nelson

(202) 298-1894

jbnOvnf.com

Re: Comments on Interim Final Rule for Coordination of Federal
Authorizations for Electric Transmission Facilities
(73 Fed. Reg. 54,456)

Dear Mr. Schnagl:

On behalf of Allegheny Energy, Inc. and its subsidiaries, Monongahela Power
Company, The Potomac Edison Company and West Penn Power Company, all doing
business as Allegheny Power; Trans-Allegheny Interstate Line Company; and PATH
Allegheny Transmission Company, LLC (collectively, the "Allegheny Energy
Companies"), the following comments are submitted in accordance with the September
19, 2008 Department of Energy ("DOE") announcement of an Interim Final Rule for
Coordination of Federal Authorizations for Electric Transmission Facilities and request
for public comments. I The Interim Final Rule attempts to implement the new section
216(h) of the Federal Power Act ("FPA"), which was enacted as part of the Energy
Policy Act of 2005 ("EPAcl 2005").' In particular, the Interim Final Rule provides for
DOE's assumption of an "at request" role in the preparation of a single environmental
review document for purposes of federal agency review and authorization of a proposed
electric transmission facility.] In addition. DOE also establishes minimum requirements
for the submission of pre-application information requests and a 60-day deadline for
agency responses to such requests.4

The Allegheny Energy Companies firmly believe that bener coordination of
federal authorizations for the siting of interstate electric transmission facilities is

I Coordination of Federal AutllOrizations for Electric Transmission Facilities, 73 Fed. Reg. 54,456 (Sept.
19, 2008)(to be codified at 10 C.F.R. Part 900).
1 Energy Policy Act of2005, Pub. L. No. 109-58, 119 Stat. 594 (Aug. 8, 2005).
3 73 Fed. Reg. at 54,457-58, proposed §§ 900.2, 900.3, 900.5 and 900.6.
4 73 Fed. Reg. at 54,457, proposed § 90004.
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necessary. The Allegheny Energy Companies operate within the PJM Interconnection
("PJM") system. At the direction of the Federal Energy Regulatory Commission
("FERC") and with the support of stakeholders, PJM has developed a regional
transmission plalU1ing process that identifies and plans for the construction of future
system upgrades necessary to maintain reliability within the PJM control area. These
projects provide critical reliability support to the local transmitting zones in which they
are constructed, facilitate access to more diverse set of generating resources (including
renewable energy facilities) and reflect the increasing interdependence of the interstate
electric transmission grid. As a practical matter, many of the regional planning projects
are likely to extend beyond a single State or transmission zone, cross multiple federally
owned or managed lands and require federal permits or authorizations. As reliability
upgrades, timely implementation of such projects will be critical.

The Allegheny Energy Companies strongly support the purposes of FPA, section
216(h). Under EPAct 2005, section 216 of the FPA' was established to facilitate and
streamline the siting of electric transmission facilities and specifically contemplated a
central role for DOE in transmission siting, as the "lead agency." To that end, section
216(h) directs that DOE "'shall act as the lead agency for purposes of coordinating all
applicable Federal authorizations and related environmental reviews,,6 and such role
extends to "any authorization required under Federal law in order to site a transmission
facility.'" The Act also provides that DOE should coordinate "to the maximum extent
possible" the federal authorization and review process with separate pennitting and
environmental reviews conducted by Indian tribes, multi state entities, and state agencies.

1. Extent of DOE's Role as a "Lead Agency"

DOE has interpreted FPA section 216(h) as solely "making [DOE] responsible for
being the lead coordinating agency for environmental reviews, not the lead agency for
preparing the environmental review under the National Environmental Policy Act
(NEPA).'" Section 216(h) directs that DOE "shall act as the lead agency for purposes of
coordinating all applicable federal authorizations and related environmental reviews of
the facility.,,9 As part of the responsibility as lead agency, section 216(h) directs DOE,
"in consultation with the affected agencies," to prepare "a single environmental review
document" to serve as the basis for federal decisions, and shall include consideration by
the relevant agencies of criteria required by law. IO Further, the statute makes clear that
DOE is the lead agency for purposes of coordinating the federal authorizations necessary
for the siting of electric transmission projects.

The Allegheny Energy Companies urge DOE to reconsider the scope of their role
as "lead agency" and adopt methods whereby DOE can more actively facilitate the timely

S Codified at 16 V.S.c. § 824p.
, 16 U.S.c. § 824P(hX2).
, Id § 824P(h)(IXA).
173 Fed. Reg. at 54,456.
9 16 V.S.c. § 824p(hX2).
" Id § 824P(hX5XA).
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completion of federal agency reviews and authorization. For example, rather than merely
serving as a clearinghouse, DOE could act under the clear instructions of section
216(h)(5)(A) to undertake the preparation of the necessary environmental analyses-at
the direction and with the oversight of the designated "lead agency" under NEPA. This
would essentially be similar to the third party contractor development of environmental
impact statements that is routinely undertaken today.

2. Conduct of Section 216(h) Coordination on a Request·Driveo Basis

In its preamble to the Interim Final Rule, DOE notes that its coordination of
federal authorizations "would be most beneficial as a request driven process."l] We
agree. The purpose ofFPA, section 216(h) is to provide for a means to ensure the timely
resolution of federal permitting and envirorunental reviews-where further coordination
may be necessary. DOE coordination of federal authorizations is not always necessary or
warranted. In fact, it is ultimately our present experience that federal agencies are
dedicated to ensuring that pennit authorization reviews are conducted on a timely basis.
Further, such measures should not be considered an attempt to usurp other federal
agencies. Rather, section 216(h) was enacted in light of the recognition that, in certain
instances-particularly those where timing is of the essence, there are complex technical
issues that may benefit from DOE's expertise and/or there are a significant number of
federal agency authorizations involved-such that coordination will benefit both the
applicant and the federal agencies involved.

3. Details Required for Initiation of DOE Coordination

Proposed section 900.5 requires that a request for DOE coordination include
specific details regarding the proposed facility, including a "concise general description
of the proposed transmission facility sufficient to explain its scope and purpose" with an
enumeration of data that must be included. While we agree with the general requirement
for sufficient descriptive infonnation, there may be instances where the specific details
noted in section 900.5(b)(2) are not yet known to an exact level of detail. To avoid any
confusion in this respect, we recommend that the requirement for submission of detailed
infonnation be explicitly conditioned upon being made available "to the maximum extent
practicable, at a level that is presently known and available to the applicant." This
clarification will allow for an appropriate balance between providing to the federal
agencies and DOE information necessary to proceed with coordination efforts, while not
creating technical barriers to the ability of an applicant to avail itself of DOE's assistance.
Accordingly, we propose that section 900.5(b)(2) be modified as follows:

§900.5 Reguest for coordination.,

(b) ...
(2) A concise general description of the proposed transmission facilit~
sufficient to explain its scope and'pJ:!!POseJ including to the maximum

II 73 Fed. Reg. at 54,457.
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extent nracticable at a leyel that js presently known and ayailable to the
applicant or prospective applicant:

4. Further Clarification of the Pre-Application Information Request
Process

As enacted, section 216(h) requires the institution of a pre-application
mechanism, whereby applicants for a proposed electric transmission facility can confer
with the agencies involved in envirorunental permitting of such a project in order to
review and receive feedback from those agencies on the likelihood of approval for the
potential facility and "key issues of concern to the agencies and the public.,,12 This
commitment is reinforced by a federal agency Memorandum of Understanding regarding
section 216 implementation which provides that, no later than 60 days after receiving an
information request from any applicant, prospective applicant or DOE, federal agencies
with a potential authorization role for the proposed project will coordinate with DOE to
provide information concerning (i) key issues of concern that need to be addressed in
order for the respondin¥ agency to meet its obligations; and (ii) the likelihood of approval
for a potential facility.] In its Interim Final Rule, DOE provides a different articulation
of the pre-application information process. First, the request for information must
originate from an applicant or prospective aPflicant and be directed to a "permitting
entity;,14 with notice to DOE of the request. l Second, requests are required to "specify
in sufficient detail the information sought from the permitting entity and shall contain
sufficient information for the permitting entity to provide the requested infonnation.,,]6
Third, the permitting agency has 60 days from receipt of the information request to
provide, "to the extent permissible under existing law," information concerning the
request to the applicant or prospective applicant, and DOE. Notably, DOE's pre
application mechanism does not include any explicit mention of the two specific
categories of information noted in FPA, section 216(hr key issues of concern and the
likelihood of approval for a potential facility. Rather, the proposed pre-application
section merely makes a passing reference to requests for information pursuant to section
2l6(h)(4)(C).

The proposed pre-application mechanism fails to meet the directives ofFPA,
section 216(h)(4)(C) and requires further clarification. As an initial malter, DOE must
explicitly ensure that the pre-application process allows an applicant or prospective
applicant the opportunity to request information from permitting entities regarding key
issues of concern to the agency and the public, and the likelihood of approval of a
potential facility. FPA, section 216(h)(4)(C) unequivocally directs that DOE establish an
"expeditious pre-application mechanism" for prospective applicants to confer with
agencies with respect to both the likelihood of approval of a potential facility and key

"16 U.S.C. § 824P(h)(4Xc).
13 Memorandum of Understanding on Early Coordination of Federal Authorizations and Related
Environmental Reviews Required in Order to Site Electric Transmission Facilities (Aug. 8, 2006).
14 Pennitting Entities are defined as a federal or non·federal entity that is responsible for issuing federal
authorizations. Proposed § 900.2.
IS Proposed § 900.4(a)
16 Proposed § 900.4(b).
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issues of concern to the agencies and public. 17 Under the Interim Final Rule, DOE
merely cites to information being sought "pursuant to [section 216(h)(4)(C)]" but makes
no mention of the specific categories ofinfonnation exchange intended to be covered,
creates hurdles to the pre-application information exchange by requiring "sufficient
detail" regarding the information sought and limits any response "to the extent
permissible under existing law:'

As drafted, proposed section 900.4 frustrates the clear purpose of FPA, section
2l6(h)(4). The enactment of FPA, section 216(h)(4) explicitly authorizes the sharing of
information by the federal agencies regarding key issues of concern and likelihood of
approval. 'While the agencies must ensure that they do not make any pre~decisional

commitments regarding their future consideration of a permit application or authorization
request, this should not be a means for "hiding the ball" with respect to issues or concerns
that must be addressed by the applicant. The intent of enacting a pre-application process
is to ensure transparency in the exchange of information so that potential conflicts and
concerns can be identified and addressed as early as possible. As drafted, however, the
pre~applicationmechanism perpetuates the existing lack of transparency. Further, the
requirements for "notice" to DOE and threshold for submission or "sufficient detail"
could have the unfortunate effect of limiting the free flow of information. Accordingly,
the Allegheny Energy Companies proposes that the following modifications be made to
the pre-application process under section 900.4:

900.4 Pre-Application mechanism.
(a) Pursuant to 16 USC 824p(h)(4)(C) an Aft applicant, or prospective
applicant, for a Federal authorization seeking inf.eFffiBtien from a
permining entity ~""uaRt Ie 16 U.S.C. 824~(hJ(4)(C) 'Rust = request
information from a potential pennitting entity concerning the likelihood of
anproval for a potential facility and potential key issues of concern to the
agencies and the public pursuant t8 the tefR.s speeified in this seetien ... idi
a peFffiitting entity, and Retif:,' the Direeter efthe reEJouest te the J3effAittiHg
~ (lpon receipt ofsucb infoanation request the permitting entity
shall promptly notify the Director of such request Such notice shall
include the date of such receipt and an anticipated date by which a
response shall be provided which shall be no later than 60 days from the
receipt of the infonnatjon request

(b) To the extent possible any Aft¥ request for information filed made
under this section shall specify in sufficient detail the information sought
from the permitting entity and shall contain sufficient infornlation for the
permitting entity to provide the re uested information pursuant t8 16
U.8.G. 824~(hJ(4)(C).

(c) Within 60 days of receipt of such a request for information, a
permitting entity shall provide, t8 the eJ(teRt pefffiissiele HBder enistmg'
law.: infonnation concerning the reguest to the applicant, or rospt;:ctiv~

" 16 U.S.C. § 824p(h)(4Xc).
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applicant, and the Director. The nroyisjon of such iniomatio" shall not De
considered or otherwise deemed to constitute a commitment by the
oennjttjog entity to approve or disapprove any such permit appHcatjoQ or
other Federal authorization request

These proposed modifications will ensure a more transparent information
exchange between applicants and pennitting entities-which was the clear intent of
section 216(h)(4)(C). Additionally, it is equally important that federal agency's retain
independence and impartiality regarding the federal permitting or authorization decision
that ultimately must be rendered. By including a specific proviso that the exchange of
information shall not be considered to be a commitment to approve or disapprove a
particular application or authorization request, these regulations also will remove what
could be a lingering concern by the agency as to what information it can and cannot
provide without prejudice to its ultimate decisionmaking process.

s. Coordination with Non-Federal Permit Authorizations

Section 2l6(h)(3) provides that, to the maximum extent practicable under federal
law, DOE shall coordinate any federal authorization and review process under section
2l6(h) with any Indian tribe, multistate entity or state agency that has responsibility for
separate permitting and environmental review of the proposed facility. [8 In recognition·
of this requirement, in the Interim Final Rule proposed section 900.6(a)(2), DOE
proposes that non-federal entities "may elect" to participate in the coordination process.

This approach requires additional safeguards to ensure that the nature of such
participation by non-federal entities is consistent with the purpose and language of FPA
section 216(h)(3). First, DOE must explicitly clarify that the non-federal entity's
participation is always to the extent allowed under both federal and state or tribal law.
FPA section 216(h)(3) explicitly states that the non-federal entity's participation shall be
"to the maximum extent practicable under Federal law.,,19 Under the Interim Final Rule,
DOE does not recognize the statutory limitations to non-federal entity participation.
Revising the Interim Final Rule to include the phrase "to the maximum extent allowed
under both Federal and State or tribal law" is consistent with FPA section 2l6(h)(3)
because participation that is contrary to a provision of federal law is not "practicable."
Moreover, it is logical that this limitation extend to limit participation that is contrary to
state and tribal law.

Further, it is necessary to clarify in proposed section 900.5(b)(6) that the
applicant has an option to request whether the coordination is limited to federal entities or
whether the applicant wishes to request DOE coordination of both federal and state
processes. The interaction of federal and state agency approvals is often affected by
individual aspects of a particular transmission siting proposal. While in some cases
coordination of federal and state reviews is warranted, there may other times where it is
necessary to maintain separate schedules and tirneframes for completion. For this

" 16 U.S.C. § 824P(h)(3).
" 16 U.S.C. § 824p(h)(3).
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reason, a decision to coordinate such reviews should not be unilaterally made. Rather,
consistent with the overall "request-driven" framework established in the Interim Final
Rule, DOE should ensure that the initiation of a potential coordination between federal
and state agencies should be only undertaken upon a request of the applicant. Under this
approach, after a request by an applicant or prospective applicant, the appropriate federal
and state agencies would then consult as to the ability to coordinate their review
processes and detennine if such coordination is appropriate. The ultimate decision to act
upon an applicant's coordination request would remain with the applicable agencies. To
ensure full transparency in such efforts, the regulations should further ensure that there is
a fonnal communication from the appropriate federal and state agencies to the applicant
regarding their decision as to the ability of the entities to coordinate on the pennitting and
environmental review of the proposed project.

Accordingly, the Allegheny Energy Companies propose that the following
modifications be made to the pre-application process under section 900.6(a)(2):

900.6 Coordination of ~ermittingand related environmental reviews.

(a) ...
(2::LNefl F'eaerel estities that ha /e theiF e ,18 sej38fate ReflF'eaeral
j3eFfftittieg 8ml eeviFsRffieRtal Fevie.."s may elest te j3aFlisij3ate iR tAe
seereliRatieR prssess \:tRaer j3Bragf3j3A Ea)(2) sf this sestisR. To the
maximum extent permitted under both Federal and State or tribal law an
applicant or prospective applicant may request that DOE coordinate the
completion of all Federal authorization and environmental reviews with
similar permitting/reviews being undertaken by one or more State,
multi state or tribal authorities that have separate permitting or
environmental review obligations with respect to such project. In making
such request, the applicant or prospective applicant shall provide to DOE a
list of those State, multistate and tribal authorities, including available
contact information, for which it is requesting coordination between the
Federal and non-Federal pennitting or environmental review proceedings.
Upon receipt of such request, DOE shall promptly contact the necessary
State, multi state or tribal authorities and seek their participation in the
coordination process under this section. No later than 30 days after
submission of a request for coordination under this paragraph (a)(2) DOE
shall communicate in writing to the applicant or prospective applicant
whether the releyant State multistate or tribal authorities have agreed to
coordinate pursuant to this section aod the process by which such
coordination shall occur

To ensure consistency with the process outlined above, DOE also must modify
seclion 900.5(b) to delete paragraph (6). Such deletion is necessary to reflect the
fact that the applicant makes the coordination request to DOE and that
communications regarding the ability to coordinate occur between DOE and the
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necessary agencies-nol through "service" upon the non-federal entities by the
applicant.

6. Level of Coordination Required

Proposed section 900.6(a)(1) provides that DOE and the permitting entities "shall
jointly determine the appropriate level of coordination required. ,,20 This approach
fundamentally isolates the requesting party-the applicant or prospective applicant
from the very coordination process that it is requesting. Moreover, this present
formulation does not recognize the statutorily directed role of DOE as the "lead agency
head,,21 and its obligation to "act as the lead agency for purposes of coordinating all
applicable Federal authorizations and related environmental reviews afthe facility.,,22

By its nature, coordination of federal agency authorizations always will be
specific to a particular project. However, there are general frameworks-such as
technical assistance procedures; requirements for notice of actions; ability to share data
between coordinating agencies; consistency in data collection protocols; protection of an
applicant's confidential business infonnation held by agencies; and timing of key
agreements or decisions necessary to facilitate the required environmental review-that
can benefit from the establislunent of guidelines and procedures. Leaving such details to
a project-by-project development will likely cause unnecessary delay where the purpose
of coordination initiation is streamlining of federal agency reviews.

It is equally important that applicants or prospective applicants have a full role in
the actual coordination efforts. This is particularly important with respect to such matters
as the establishment of coordination deadlines, coordination or conduct of site visits and
avoidance of multiple or conflicting data production requests from coordinating agencies
to the applicant.

In order to further improve the coordination process, we support modification of
section 900.6 as follows:

900.6 Coordination of permitting and related environmental
reviews.

(a)(I) Upon receipt ofa request for coordination, DOE, as the
coordinator of all applicable Federal authorizations and related
environmental reviews, the requester and the pennitting entities shall
jointly detennine the aflflfsflFiate le"el sf essraisatiss feEjHirea
milestones procedllTes and timetable by which coordination of the
Federal authorization process wjll be led by DOE and, where applicable,
the appropriate flermittiRg entity ts Be tHe leaE! ageRey fef responsible
~2aringNEPA com21iance documents, including all docurnen~

20 73 Fed. Reg. at 54,460, proposed § 900.6.
" 16 U.S.C. § 824P(h)(5)(A).
" 16 U.S.C. § 824P(h)(2).
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required to support a final agency decision, and all other analyses used
as the basis for all decisions on a proposed transmission facility under
Federal law. Designation of the lead agency for preparing NEPA
documents shall be in compliance with regulations issued by the Council
on Environmental Q!@lity al40 CFR 1500 et seq.

. . . [See revisions 10 (aJl2) above].

(b)(l) DOE as the kad.agency coordinating Federal authorizations
shall establish, maintain, and utilize. to the extent practicable and in
compliance with Federal law. a single location to store and display
(electronically if practicable) all of the information assembled in
order to fulfill Federal obligations for preparing NEPA compliance
documents and all other analyses required to comply with all
environmental and cultural statutes and regulations under Federal law.
This infoffilation shall be available to the applicant, all pennitting
entities, DOE, and all Indian tribes, multistate entities, and State
agencies that have their o~'11 s~arate non-Federal~rmitting and
environmental reviews.

(2) DOE shall establish and maintain, to the extent practicable and
in compliance with Federal law, a single location to store and display
the information utilized by the pennitting entities as the basis fo~

their decisions on the proposed project under Federal law, including
all environmental, cultural Qrotection and natural resource [l:rotection
statutes and regulations.

(3) In coordinating the preparation of a single environmentai
review document, DOE will rely upon the pennitting entities and the
requester, as appropriate, to ensure compliance with all applicable
requirements of Federal law

(4) The single environmental review document shall be made
available to all permitting entities for making their agency decisions
in order to ensure that each permitting entity's environmental review
is in compliance with the statutory mandates and regulatoI1j
requirements apIl:licabie to action bY-lhat permitting entity.

Conclusion

The Allegheny Energy Companies urge DOE to timely issue modifications to its
Interim Final Rule to ensure a full and effective implementation of FPA, section 216(h).
Adopting the recommendations discussed in these comments will further ensure that the
federal authorization and review process for electric transmission facilities is streamlined

9



VanNess
Feldman
ATTORNEYS AT LAW

to the benefit of both the transmitting utilities and the federal agencies overseeing these
projects.

Sincerely.

Joseph B. Nelson
Counsel to the Allegheny Companies
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