January 30, 1998

EricJ Fygi, Exq.

Acting Generd Counsd

U.S Department of Energy

Office of the Generd Counsd, GC-52

1000 Independence Avenue, SW.
Washington, D.C. 20585

Subject: Notice of Inquire Concerning Preparation of Report to Congress on the Price-Anderson Adt,
62 Federal Register 250

Dea Mr. Fygi:

We are pleased to have the opportunity to comment on the subject Federal Register “Notice of
Inquiry” of December 31, 1997. We trugt that our comments will assst the Department in preparing its
reguired written report to Congress on the need to continue or modify provisions of the Price-
Anderson Act. In accordance with the Notice, five copies of these comments are endosad.

Universties Research Assodation, Inc. (URA) isanonprafit corporation congsting of 87 member
research universitieslocated in the United States, Canada, Japan, and Itdy. URA condructed, and
continues to manage and operate, under contract with DOE, the Fermi Nationd Accderator
Laboratory (Fermilab) located near Batavia, Illinois  URA has abroad charter for the management of
research and educationd adtivitiesin the naturd stiences

This Assodation srongly supports the continuation of the provisons of the Price-Anderson Act for
DOE contractors and suppliers, induding the exemption of Fermilab, among other named DOE
netiond |aboratories, from the payment of dvil pendties under thet Act. It isour exparience a
Fermilab that afew subcontractors/'suppliers expect Price-Anderson protection and will not contract
with the Laboratory withoutt it.

The passage of time since the enactment of the Price-Anderson Act makesit no lessimportant to
protect the public from anudear incident. Moreover, while the incurrence of anudear incdent remans
extremdy remote, DOE nonprofit contractors and ther suppliers are not in the finandd pogition to
protect agang thisrisk, particularly snce

thereisno redigic way of esimating the monetary damages which may patentidly beinvalved. The
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edablisment of afinandd resarve by individua contractors would be cogt prohibitive, cogt ingffident,
and ineffectivein truly protecting itsdf and the public should amgor caamity actudly ocour. Itis
equdly important to continue not making the Adt’ sindemnification subject to the availaility of
gopropriated funds. With regard to the use of either a Public Law 85-804, or a Section 162 of the
Atomic Energy Adt, indemnity as a subditute for a Price-Anderson indemnity, we do not bdieve that
ather one would suffice, Snce indemnification by the Government under these two cther Satutory
schemes 1) would not cover the public, and 2) would be discretionary on the part of the Department.
Ladly, use of DOE's*generd contract authority” to indemnify its contractors would not be workable
dther, Snce thistype of indemnity is subject to the availability of gppropriated funds, aredtriction
unacoeptable to us and certain subcontractors and suppliers

Attached are answers to those DOE' s questions consdered pertinent to our Laboreatory operations and
expaience. Once again, we gppreciate the opportunity to comment.

Sncady,

William A. Schmick
Genad Cound

Endoaure



URA’s Answersto the Department of Energy’s Price-Anderson Questions

DOE Quedtion No.

1  Yes the DOE Price-Anderson indemnification should be continued without  modification.
Theinitid rationdefor it isequaly gpplicable today. The broad nudear inddent indemnification
under which our Laboratory currently operates mug be avallable to iy the public’'s
(particularly our neighbors) concerns and those of cartain suppliers

2  The DOE Price-Anderson indemnification should continue and should not be mede
discretionary. Funds mugt continue to be available to protect thepublicand  URA to compensate
for dameges and injuries resulting from anudear incident.

4 DOE Price-Anderson indemnification should dways goply to DOE attivities
conducted pursuant to an NRC license. To do otherwise, would be counter- — productive to the
current condderation by the Department of greeter externd regulaion of DOE fadilities Nonprofit
M& O contractors are not in the finencid position to asorb even more potentid risk, asthe
NRC monetary limitson indemnification would reguire

5 DOE Price-Anderson indemnification should continue to provide omnibus
coverage, and we are not avare of any persuasive reesonswhy adiginctionshould  bemade
between for-profit and nonprofit contractors.  Nonprofit contractors  generdly have, however, more
limited corporate funds avalable to cover these risks than do large for-profit contractors, and
nonprofit univergty contractorsare . nat in the pogition to expose ther inditution’s endowment to
thisrisk.

6 If omnibus DOE indemnification coverage were not continued, we are not avare of any
acceptable dterndtives. Public Law 85-804, Section 162 of the Atomic Enegy Adt, and
DOE sgenerd contract indemnification authority do not possess the datutory advantages of
Price-Anderson indemnities, such covering the public - and being gpplicable by operation of law.

7 Himination of the DOE Price-Anderson indemnification would negatively affect DOE's
ability to perform its mission, Sncein dl likdihood fewer contractors ~ (nonprafit and for-profit) would
be ade or willing to compete on DOE requirements because of the uncgpped and indefinite
ligbility of anudear inddert.

8 Likewise, dimination of this Satutory protection would negatively affectthe willingness of
exiding or potentid DOE contractors to undertake DOE activities because the risk assumed
without Price-Anderson coverage would dearly outweigh any monetary gain of the
contractor, and in given circumdtances, could  serioudy affect the continued viahility of a contractor.

9  Whiletypicaly not aproblem at our Laboratory, those Laboraorieswith a reactor,
for example, would have serious concerns about their ability to obtain - goods or services from
subcontractors'suppliers should Price-Anderson coverage be diminated.

10  Thedimination of Price:Anderson indemnification would mekeit more difficult for damentsto
be compensated for nudear damage snce ather indemnification schemes, unlike Price-
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Anderson, do nat contain the public protection fegtures, induding precationary evacution, of

the Price:Anderson Act. Lasdlly, snce indusonof these dtemndive indemnitiesis not mandetory, any

falureto indude onewould befatd to daimant recovery unlike the Price-Anderson Act whichis
applicable by operation of law.

12 Theamount of DOE Price-Anderson indemnification for DOE adtivitiesingdethe United
States should beincreasad at lesst @ the rate of annud inflation.

15  ThePrice:Anderson indemnification should continue to cover DOE contractors whena
nudeear inddent results from gross negligence or willful misconductin -+ view of potentialy huge
exposure for any such incident, an exposure far beyond the finendd wherewithd of anonprofit.

16  Yes the Price-Anderson indemnification should be extended to cooperaive  agreements,
snce under given drcumgtances, such indruments may wel be  gopropriate to manage and operate a
DOE sdertific user fadlity.

20  Itwould ssemto be dealy in the Government and public interest to expand the
odfinionof  nudear incident to cover nonHproliferation, nudear risk reduction, ad
improvement of nudear sfety outsde the United States such asintheformer - Soviet Union. Inthose
ingances, indusion should be mandatory inorderto . miekeiit gpply by operation of law.

30 Themandatory exemption from dvil pendtiesfor certain nonprofit contractors  operating
named DOE nationd |aboratories should be continued. 1t should aso be continued for
subcontractors and suppliers of the named nonprofit contractors. These organizations and the
nationd laboratory each operates are nationa resources which merit exemption from avil
pendties 30 as not to further erode the funding available for research and deve opment for the scierntific
and public good, e, if nonprofits were made subject to Price-Anderson aivil pendties,
additiond research dollars would have to be placed in arisk pool which might never be used,

but must nonetheless be sat aside for prudent businessreasons. If anonprofit  permitsan
egregioudy unsafe condition or Stuation to develop a& aLaboratory,  DOE has other contractud
tools avallable to remedy it.



