THE UNI VERSI TY OF CHI CAGO
Oper at or of Argonne Nati onal Laboratory

Comments on the Departnment of Energy
Notice of Inquiry Concerning Preparation of Report to
Congress on the Price-Anderson Act
January 30, 1998

Fol l owi ng are responses to the questions in the Notice of
I nquiry published in the Federal Register on Decenber 31,
1997:

1. Should the DOE Price-Anderson i ndemmification be
conti nued wi thout nodification?

The extension of Price-Anderson indemification is
critically inmportant to the continuation of the DOCE
program respecting nuclear materials and facilities. W
recommend several changes in the Act in answer to
succeedi ng questions, but a continuation of the indemity
as is would be preferable to any changes that m ght
endanger the Act's basic schenme of protection of the
publi c.

2. Should the DOE Price-Anderson indemification be
elimnated or nade discretionary with respect to all or
specific DOE activities? |If discretionary, what
procedures and criteria should be used to determ ne which
activities or categories of activities should receive

i ndemmi ficati on?

We strongly oppose elimnation of the indemnification.
The indemity is intended to protect the public and
therefore it should not be discretionary wherever the
public is at risk.

3. Should there be different treatnent of "privatized
arrangenments" ....?

We express no opinion on this question inasmuch as the
Argonne Contract is a "managenent and operating"”
contract.

4. Should there be any change in the current system
under which DOE activities conducted pursuant to an NRC
li cense are covered by the DOE Price-Anderson



i ndemmi fication, except in situations where the NRC
extends Price-Anderson coverage under the NRC systenf

We believe the present arrangenment makes good sense and
see no reason to change it.

5. Should the DOE Price-Anderson i ndemi fication
continue to provide ommi bus coverage, or should it be
restricted to DOE contractors or to DOE contractors,
subcontractors, and suppliers? Should there be a

di stinction in coverage based on whether an entity is
for-profit or not-for-profit?

The basic purpose of the indemification is to protect
the public. For this reason it would be unwise to limt
the indemmification to contractors, subcontractors and
suppliers; simlarly it would be unwi se to provide
different coverage for organi zati ons depending on their
status as for-profit or not-for-profit.

6. |If the DOE indemification were not available for al
or specified DOE activities, are there acceptable
alternatives? Possible alternatives m ght include Pub.

L. No. 85-104, section 162 of the AEA, general contract
indemity, no indemity, or private insurance. To the
extent possible discussing alternatives, conpare each
alternative to the DOE Price-Anderson i ndemification,

i ncludi ng operation, cost, coverage, risk, and protection
of potential claimnts.

The difficulty with all of the proposed alternatives is
t hat they do not adequately protect the public. As to
i ndi vi dual proposed alternatives, we have the foll ow ng
comment s:

I 85-804 does not provide the equival ent coverage for
contractors and their subcontractors and suppliers; there
are exceptions to coverage. For certain activities
outside the United States which are not covered by Price-
Ander son, 85-804 has been an acceptable alternative, and
the University has received such coverage. 1In these
situations the Governnent interest is not specifically to
protect the public outside of the United States, who
woul d come under the |aws and protection of their home
countries, but rather to enable U S. contractors to



perform work outside of the country which furthers the
interests of the United States and which otherw se could
not be perfornmed by American conpani es because of the
excessive risks of liability for a catastrophic incident.
VWile there may be a reason for the DOE to treat requests
for indemity outside of the country on a contractor by
contractor basis, requiring individual applications for

i ndemmities on donestic activities would be

adm ni stratively burdensone, arbitrary, and, above all,
woul d not assure protection of the American public.

I Section 162 of the Atom c Energy Act authorizes the
Presi dent to exenpt any specific action of the DOE in a
particular matter fromthe provisions of lawrelating to
contracts when the President determ nes that such action
is essential in the interest of the common defense and
security. Having to apply to the President for an action
assures that this would be invoked rarely, and, we

under stand that the section has been used only in a few
instances. Further, the criteria for use would not fit
many situations where Price-Anderson is used. And the
section would only be useful in protecting a contractor
fromcertain risks; it would not provide conplete
protection for the public.

I General contract indemities are subject to the
availability of funds. Because of the enornmpus potenti al
liabilities in a catastrophic incident, these would not
provi de the protection needed for contractors to engage

i n extra-hazardous work involving nuclear energy, and
woul d not provide protection for the public.

I Private insurance is not obtainable for the full extent
of risk involved in a catastrophic incident. For the

| ower | evel of coverage that m ght be obtainable through
i nsurance, DOE has been reluctant to support the very
substantial cost of private insurance, a cost that would
be charged to the contracts.

It is clear that Price-Anderson is the only

i ndemmi fication that protects the public and enabl es
contractors, subcontractors and vendors to undertake
extra- hazardous work in the nuclear field in the national
interest. Thus far Price-Anderson has provided this
protection at mninmum cost to the Governnent.

7. To what extent, if any, would the elimnation of the



DOE Price Anderson indemification affect the ability of
DOE to performits various m ssions? Explain your reason
for believing that performance of all or specific
activities would or would not be affected?

DOE perforns its m ssion progranms through contracts.

W t hout Price-Anderson indemification contractors would
be unwilling to performwork that entails the risk of a
catastrophic incident. No conpany or non-profit
institution is in a position to risk its continued

exi stence by undertaking risk of loss of its assets,

whi ch coul d put any organization in bankruptcy.

Further, the existence of Price-Anderson indemification
has enabled DOE to carry on its mssion activities

wi t hout the concern that the public is unprotected from
the potential econom c cost of w despread damage due to
nucl ear incidents. DOCE m ssion activities that woul d be
severely hanpered w thout Price-Anderson are those where
nucl ear materials are involved in substantial quantities,
reactor and other facilities with the high potential for
danmage due to the properties of nuclear nmaterials, and
increasingly, sites and operations where there is nuclear
wast e.

8. To what extent, if any, would the elimnation of the
DOE Price-Anderson indemification affect the willingness
of existing or potential contractors to perform
activities for DOE? Explain your reasons for believing
that the availability of goods and services for all or
specific DOE activities would or would not be affected?

The University of Chicago would be unwilling to continue
as contractor for Argonne National Laboratory w thout a
continuation of the Price-Anderson i ndemnity. W believe
that all other managenent and operations contractors
currently covered by Price-Anderson would cone to a
simlar conclusion. Wthout Price-Anderson, DCE woul d be
unabl e to obtain responsible contractors for its nuclear
facilities. On the other hand, we believe DOE could
continue to find contractors for non-nuclear facilities,
where Price-Anderson coverage i s not applicable.

9. To what extent, if any, would the elimnm nation of the
DCE Price-Anderson indemification affect the ability of
DOE contractors to obtain goods and services from



subcontractors and suppliers? Explain your reason for
believing that the availability of goods and services for
all or specific DCE activities would or would not be

af fected?

W t hout Price-Anderson, prine contractors would be unable
to obtain goods and services from conpani es and
institutions that are aware of the risks of the nucl ear
busi ness. This would include all organizations

sophi sticated enough to be aware that they could suffer
catastrophic | osses that could endanger their existence
if they were held |liable for any nuclear incident.

10. To what extent, if any, would the elimnation of the
DOE Price-Anderson indemification affect the ability of
claimants to receive conpensation for nuclear damage
resulting froma DOE activity? Explain your reasons for
believing the ability of claimnts to be conpensated for
nucl ear damage resulting fromall or specific DOE
activities would or would not be affected?

Unli ke Price-Anderson, where the public interest is to
assure that all claimnts are conpensated, wthout

Pri ce- Anderson, claimnts would have to prove liability
on the part of conpanies and organi zati ons which are able

to pay clainms and judgnents. |If they are not protected
by Price-Anderson, contractors and ot her defendants woul d
vigorously contest liability and damages. The defendants

woul d not be obliged to waive defenses, and it would be
in their strong economc interest to assert all defenses.
Wth the ensuing costs of litigation and del ays sone

wort hy cl aimants woul d never be conpensated for
catastrophic | osses. Mbreover, aggregate clainms for

| osses in a catastrophic accident could overwhel mthe
resources of any organization or group of organizations.

11. What is the existing and the potential availability
of private insurance to cover liability for nuclear
damage resulting from DOE activities? What would be the
cost and the coverage of such insurance? To what extent,
if any, would the availability, cost and coverage be
dependent on whether the activity was a new activity or
an existing activity? |f DOE Price-Anderson

i ndemmi fication were not avail able, should DOE require
contractors to obtain private insurance?



Exi sting private insurance would not be adequate to
protect against the extraordinary hazards of nuclear
activities. The aggregate amounts woul d be i nadequate by
orders of magnitude and i nsurance conpani es woul d not be
prepared to wai ve defenses and provi de the other
protections of the public that are accorded by Price-
Ander son.

12. Should the ampunt of the DOE-Price Anderson

i ndemification for nuclear incidents for all or
specified DOE activities inside the United States
(currently approximtely $8.96 billion) remain the sane
or be increased or decreased?

The logic for the present nunber is that it is the sane
amount applied for comrercial reactors licensed by the
NRC. We believe the present nethod of determ ning the
aggregate nunber is appropriate, but, in any event, the
amount shoul d not be decreased.

13. Should the ampbunt of the DOE Price-Anderson

i ndemi fication for nuclear incidents outside the United
States (currently $100 million) remain the same or be

i ncreased or decreased?

The amount is grossly inadequate and should be increased.
In addition, the definition of incidents covered abroad
shoul d be expanded, as we have noted below in answer to
question 20.

14. Should the limt on aggregate public liability be
elimnated? If so, how should the resulting unlimted
liability be funded? Does the rationale for the [imt on
aggregate public liability differ dependi ng on whet her

t he nuclear incident results froma DOE activity or from
an activity of a NRC |licensee?

The limt on aggregate liability, which for contractors
corresponds to the maxi mum anount of financial protection
covered by the Act, provides a ceiling on the
Governnment's comm tnent, a useful elenment of a
responsi ble policy. The Act provides that Congress wl|
review any situation where the aggregate damages exceed
the limt and take action to neet the clainms resulting
from such a mpj or catastrophe. W see no conpelling
reason to reopen this question in the deliberations over



ext ension of the Act. Further there would be no
convincing rationale to treat DOE activities differently
fromNRC |icensees in this regard.

15. Should the DOE Price-Anderson i ndemnification
continue to cover DCE contractors and other persons when
a nuclear incident results fromtheir gross negligence or
wi |l ful msconduct? |[|f not, what would be the effects,
if any, on (1) The operation of the Price-Anderson
systemwi th respect to the nuclear incident, (2) other
persons indemified, (3) potential claimnts and (4) the
cost of the nuclear incident to DOE? To what extent is
it possible to mnimze any detrinental effects on
persons other than the person whose gross negligence or
willful msconduct results in a nuclear incident? For
exanpl e, what would be the effect if the United States
government were given the right to seek reinbursenent for
t he amount of the indemification paid froma DOE
contractor or other person whose gross negligence or

wi |l ful m sconduct causes a nucl ear incident?

In answer to the first question, the indemity should
continue to cover DCE contractors in those situations.
The protection of the public demands that there be a

def endant who is liable regardless of fault. The United
States should not be given the right to seek

rei mbursenent from a managenent and operations contractor
of the anount of indemification paid. This would
contradi ct the basis for such contracts, under which
contractors are engaged to performthe work w thout the
risk of liability for catastrophic accidents. Price-
Ander son does create nechanisns to penalize contractors
t hat disregard safety considerations through civil and
crimnal penalties.

16. Should the DOE Price-Anderson indemnification be
extended to activities undertaken pursuant to a
cooperative agreenent or grant?

| f DOE supports work which necessarily involves risk of a
nucl ear incident, we believe the Price-Anderson indemity
shoul d apply, for the protection of the public. To the
extent a cooperative agreenment or grant is used as a
mechani sm by DOE to acconplish its m ssions with respect
to nucl ear research, the extension would clearly be
war r ant ed.



17. Shoul d the DOE Price-Anderson indemification
continue to cover transportation activities under a DOE
contract? Should coverage vary depending on factors such
as the type of nuclear material being transported, nethod
of transportation, and jurisdiction through which the
material is being transported?

So long as it is necessary for contractors to transport
nucl ear materials to performtheir work and such
transportation involves risk of a nuclear incident, the
i ndemmi fication should apply to such transportation.

18. To what extent, if any, should the DOE Price-Anderson
i ndemmi fication apply to DOE clean-up sites? Should
coverage be affected by the applicability of the

Conmpr ehensi ve Environmental Response, Conpensation and
Liability Act (CERCLA) or other environnmental statutes to
a DOE clean-up site?

For the protection of the public, the indemification
shoul d apply to clean-up sites. The applicability of
CERCLA and ot her environnmental statutes should not affect
the need for protection of the public afforded by Price-
Ander son.

19. To what extent, if any, should the DOE Price-Anderson
i ndemmi fication be available for liability resulting from
m xed waste at a DOE cl ean-up site?

To the extent that nucl ear hazards are invol ved.

20. Should the definition of nuclear incident be expanded
to include occurrences that result from DOE activity
outside the United States where such activity does not

i nvol ve nucl ear material owned by, and use by or under
contract with the United States? For exanple, should the
DOE Price- Anderson indemification be available for
activities of DOE contractors that are undertaken outside
the United States for purposes such as non-proliferation,
nucl ear risk reduction or inprovenent of nuclear safety?
| f so, should the DOE Price-Anderson i ndemnification for
t hese additional activities be mandatory or

di scretionary?

In addition to the limted situations currently in the
Act, we believe the definition of nuclear incident should
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be expanded to include occurrences outside the United
States that result from DOE activity. DOE has inportant
m ssion activities in non-proliferation, nuclear risk
reducti on and inprovenent of nuclear safety. DOCE' s
activities in these areas, as well as domestic nucl ear
activities, are performed by contractors. Contractors

have been unwilling to accept the risks of these outside-
United States activities without indemity against the
risks of liability for catastrophic |losses from nucl ear

di sasters. DOE has acknow edged the need for such

i ndemmi fication by granting P.L. 85-804 indemities on a
case by case basis for sone of these risks, particularly
nonproliferation and nuclear risk reduction. However, in
t he inportant area of inprovenent of nuclear safety, DOE
has refused 85-804 protection, hence Anerican
contractors have been very limted in what they are
willing to do to help other countries with their reactor
saf ety prograns. Sonme protection for contractors may
cone through other countries and treaty provisions, but
such protection is not deened adequate.

Ext endi ng Price- Anderson indemification in these areas
woul d serve the policies of the United States and avoid
the necessity for case by case consideration of
indemmities. |t nmay be advisable to consider the
criteria and ternms and conditions of such indemification
since the circunstances are different. The primary
concern for indemification in these situations is to
enabl e contractors to conduct business abroad which is in
the interests of the United States and bears the risk of
catastrophic damage. 1In general we would suggest that
sone form of Price-Anderson indemification should be
grant ed wherever DOE supports or sanctions activities
abroad by its managenment and operating contractors that
bear the risk of a nuclear incident.

21. Is there a need to clarify what tort |aw applies with
respect to a nuclear incident in the United States
territorial sea? Should the applicable tort |aw be based
on state tort |aw?

Pri ce- Anderson should apply with respect to a nucl ear
incident in the United States territorial sea. The
Uni versity expresses no opinion on the tort |aw that
shoul d apply in this situation.

22. Should the definition of nuclear incident be nodified



to include all occurrences in the United States excl usive
econom c zone. ..

The definition of nuclear incident shold be nodified to
include all occurrences in the United States exclusive
econom c zone.

23. Should the reliance of the Act on state tort | aw
continue in its current fornf...

The University finds the present rules satisfactory and
has no suggestions to offer for nodification.

24. Shoul d the Act be nodified to be consistent with

t he | egal approach in many other countries under which
all legal liability for nuclear damage from a nucl ear
incident is channel ed exclusively to the operator of a
facility on the basis of strict liability? |If so, what
woul d be the effect, if any, on the system of financi al
protection, indemnification and conpensation established
by the Act?

Practically speaking, the present system probably works
out the sane as that in which the operator is the sole
l'iable party, with strict liability. Should the Congress
decide to nove in that direction, the public and
contractors would still be protected. Since such a
proposal m ght be considered a radical change in concept
wi t hout genui ne val ue added, we fear its consideration
woul d detract fromthe basic purpose of extending the
Act .

25. Should the procedures in the Act for adm nistrative
and judicial proceedings be nmodified? |If so, describe
the nodification and explain the rationale?

We are aware of no reasons to change the procedures in
t he Act.

26. Should there be any nodification in the types of
claims covered by the Price-Anderson systenf?

Price- Anderson indemification is nost essential for
catastrophic incidents. The scheme of coverage in the
Act was devel oped carefully over a period of years and
there does not seemto be a conpelling reason to change
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it.

27. \Vhat nodifications in the Act or its inplenentation,
if any, could facilitate the pronpt paynent and
settlement of clains?

The University has no suggestions to offer on this
questi on.

28. Shoul d DCE continue to be authorized to issue civil
penal ties pursuant to section 234A of the AEA? Shoul d
section 234A be nodified to make this authority avail abl e
with respect to DOE activities that are not covered by
the DOE Price-Anderson indemification? Should DOE
continued to have authority to issue civil penalties if
the Act is nodified to elimnate the DOE Price- Anderson
indemmi fication with respect to nuclear incidents that
result fromthe gross negligence or willful m sconduct of
a DCE contractor?

| nasmuch as The University of Chicago is exenpt from
civil liabilities under the Act, the University has no
comment on this set of questions.

29. To what extent does the authority to issue civil
penalties affect the ability of DOE to attain safe and
efficient managenent of DOE activities? To what extent
does this authority affect the ability of DOE and its
contractors to cooperate in managi ng the environnment,

heal th and safety of DCE activities through nmechani snms
such as integrated safety managenment? To what extent
does this authority help contain operating costs

i ncluding the costs of private insurance if it were to be
required?

The University is not subject to civil penalties, so it
does not have an opinion on this set of questions.
However, the University points out that it has very
strong incentives, reinforced by contract provisions, to
carry out its resposibilities in the public interest in
mai ntai ning the safe and efficient management of the
activities at Argonne National Laboratory, and to
cooperate with DOE in this regard.

30. Should there continue to be a nandatory exenption
fromcivil penalties for certain nonprofit contractors?
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Shoul d the exenption apply to for-profit subcontractors
and suppliers of a nonprofit contractor? Should the
exenption apply to a for-profit partner of a nonprofit
contractor?

The mandat ory exenption for civil penalties should be
retained for nonprofit contractors. The |ogic of
extending this exenption to for-profit subcontractors and
suppliers is that this enables there to be one rule for
the contract operation. Simlar logic would apply to the
for-profit partner of a nonprofit partner, but, since the
University is the sole contractor for Argonne it takes no
position on this question.

31. _Should DOE continue to have a discretionary
authority to provide educational nonprofit institutions
with an automatic rem ssion of civil penalties?

We believe it would be fairer to provide for automatic
rem ssion of civil penalties for such institutions in the
Act, rather than to require action by the DOE to provide
each such rem ssion on a case by case basis.

32. Shoul d the maxi mum anount of penalties be nodified?
| f so, how?

We have no comrent on this question.

33. Shoul d the provisions in section 234Ac, concerning
adm ni strative and judicial proceedings relating to civil
penalties be nodified? |If so, how?

We have no comrent on this question.

34. Should there be any nodification in the authority in
section 223.c. to inpose crimnal penalties for know ng
and willful violations of nuclear safety requirements by
i ndi vidual officers and enpl oyees of contractors,
subcontractors and suppliers covered by the DOE Price-
Ander son indemification? Should this authority be
extended to cover violations by persons not indemified?

The University questions that part of section 223.c.

whi ch would make crimnal a violation of a safety
regul ati on which "if undetected, would have resulted in a
nucl ear incident”. W believe this is a inpermssively
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vague standard for a crimnal statute.
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