January 8, 2001

O fice of General Counse

GC- 52

U.S. Departnent of Energy
1000 I ndependence Ave., S. W
Washi ngton, D.C. 20585

Re: AAR Comment s
Dear Madam or Sir:

Encl osed are five copies of the coments of the
Associ ati on of Anerican Railroads in response to DOE' s
invitation to coment on Price-Anderson indemification (62
Fed. Reg. 68272 (Dec. 31, 1997). Please return the extra copy
of this cover letter, date-stanped, in the encl osed stanped,
sel f -addressed envel ope to indicate receipt.

Thank you.

Si ncerely,



BEFORE THE
U.S. DEPARTMENT OF ENERGY

PREPARATI ON OF REPORT TO CONGRESS
ON PRI CE- ANDERSON ACT

COMMENTS OF THE
ASSOCI ATI ON OF AMERI CAN RAI LROADS

On behalf of its nenber railroads, the Association of
Anmerican Railroads (AAR)! subnits the follow ng coments in
response to DOE's invitation to conment on Price-Anderson
i ndemmi fication issues.? AAR s nenber railroads are the
principal transporters of nuclear material by rail and thus
have a significant interest in Price-Anderson indemification
i ssues.

Question 17 in the Federal Register notice broadly
addresses Price-Anderson indemification of transportation
incidents. Froma transportation perspective, question 17
enconpasses the issues raised in many of the other questions
in the Federal Register notice. Thus, AAR s coments w ||
mai nly focus on question 17, which asks:

Shoul d the DOE Price-Anderson i ndemnification
continue to cover transportation activities under a
DOE contract? Should coverage vary dependi ng on
factors such as the type of nuclear nmaterial being
transported, nmethod of transportation, and
jurisdictions through which the material is being
transported?

It is essential that Price-Anderson indemification
enconpass transportation. Railroads face potenti al
catastrophic liability froma railroad accident involving
nucl ear material. Even if there were no rel ease of radiation,

A trade associati on whose nenbership includes freight
rail roads that operate 77 percent of the |line-haul m | eage,
enpl oy 91 percent of the workers, and account for 93 percent
of the freight revenue of all railroads in the United States.

2See 62 Fed. Reg. 68272 (Dec. 31, 1997).



the potential liability is enornous. Evacuation of a |arge
nunber of people is one obvious risk. |In addition, a
principal rail line could be shut down for a |ong period of
time, resulting in a loss of business to conpani es served by
the line. There also could be businesses near the accident
forced to shut down for |ong periods.

Transportation rates fully reflecting the railroads’
potential liability would be astronom cally high.
Consequently, the railroads expect that if the governnent were
to withdraw i ndemification, railroads and DOE woul d be at
| ogger heads over rates. Years of litigation |ikely would
ensue. More controversy over the shipnment and di sposal of
nucl ear material would hardly be in the public interest.

Yet, it is unlikely that indemification would ever
actually take place. The railroads are wi dely recogni zed as a
saf e node of transportation. The probability of a rai
acci dent involving nuclear materials is small.

| ndermi fication is also a matter of fairness. The
rail roads' transportation of nuclear material is in many ways
a public service rather than a business proposition. The
I nterstate Commerce Comm ssion, the predecessor agency to the
U.S. Departnent of Transportation's Surface Transportation
Board, has ruled that railroads have a common carrier
obligation to transport nuclear material. |In other words, the
rail roads do not have the freedomto deci de whether the
transportation of nuclear material makes good busi ness sense;
the federal governnment has said the railroads have no choi ce.
Yet, railroads do not stand to gain significantly fromthis
busi ness. Shi pments of nuclear material transported by rail
in any one year are expected to nunber in the hundreds, at
most. In contrast, in 1996 the railroads originated over 24
mllion carloads of freight. Furthernore, sonme railroads have
taken extra precautions when transporting nuclear material,
such as using dedicated trains, wthout additional
conpensati on.

I n one respect, the scope of Price-Anderson
i ndemmi fication needs clarification. Price-Anderson
i ndemni fication enconpasses "public liability," which is
defined as liability "resulting froma nuclear incident or



precautionary evacuation."® A "nuclear incident" is an
occurrence "arising out of or resulting fromthe radi oactive,
toxi c, explosive, or other hazardous properties of source,
speci al nucl ear, or byproduct material."4 The railroads
believe this statutory | anguage nmeans i ndemification
enconpasses damages, in addition to precautionary evacuation
costs, from accidents which do not involve actual releases.
However, the statutory |anguage is not explicit. DOE should
seek an anmendnent clearly stating that indemification applies
whet her or not there is a release. This could easily be
acconmpl i shed by nodifying the definition of "nuclear incident”
to state clearly that "nucl ear incident"” enconpasses all

acci dents involving nuclear material, whether or not there is
an actual release of radiation.

There is no reason to condition the applicability of
Pri ce- Anderson on whether a release has occurred. For
exanpl e, an accident involving nuclear material on a principal
rail line could shut the rail line down for days or even
weeks. Even if there were no release, it could take
substantial tinme to ascertain the potential for a rel ease and
deci de on the appropriate course of action. Conpanies
dependent on the rail line for shipnments could incur
trenmendous | osses and seek conpensation. There is no |ogical
basis for conditioning Price-Anderson indemification of these
| osses on whether there has been a rel ease.

Turning to the remaining issues raised by question 17,
the railroads are nystified regarding DOE' s question as to
whet her indemification should depend on the type of nuclear
mat eri al being transported, the nmethod of transportation, and
the jurisdictions through which the material is being
transported. The railroads do not see the rel evance of any of
t hese factors to the question of indemification.>®

342 U.S.C. 8§ 2014(w), 2210(d).
442 U.S.C. § 2014(q).

5\'f there is a node of transportation that does not have
a common carrier obligation to transport nuclear material, the
case for indemifying that node would not be as strong as it
is for rail transportation.



AAR also will take this opportunity to address briefly
several other issues raised in the Federal Register notice.
Question 11 asks about the ability of private insurance to
cover liability for damages from nucl ear incidents. The
rail roads do not believe there is any insurer or insurance
pool that has the capacity to substitute for the
i ndemmi fication provided by Price-Anderson. Question 15 asks
whet her Price- Anderson indemnification should cover gross
negligence or willful m sconduct. The answer is yes. The
public policy reasons identified above for indemifying the
rail roads have nothing to



do with the cause of an accident.® Furthernore, it is the
rail roads' experience that where | arge business entities such
as railroads are concerned, juries often find a degree of

cul pability that sinply is not justified by the facts of a
particul ar case.

Question 24 asks whet her Price-Anderson indemification

should be nodified so that "all legal liability for nuclear
danmage from a nuclear incident is channeled exclusively to the
operator of a facility on the basis of strict liability." The

rail roads assunme that "facility" as used in this question does
not include transportation facilities. Oherw se, the
guestion would be posing a situation where there is no

i ndemmi fication, i.e., the railroads would bear all the
l[iability risk for transporting nuclear material by rail.

Question 24 seem ngly asks whether the facilities where
the nuclear material is produced should be the indemifying
party. Such a question would seemto be inconsistent with the
federal governnent's policy that the federal governnment take
title to spent nuclear fuel before it is shipped off site. As
t he shipper of spent fuel, the federal governnent shoul d be
the i ndemmifying party.

Finally, DOE asks a series of questions (28 through 34)
concerning the relationship between the penalty schene for
activities covered by Price-Anderson and Price-Anderson
i ndemi fication. The only point the railroads wish to raise
in connection with the penalty schene is to reiterate that the
federal governnent should address viol ations of safety
regul ati ons through penalties, not through w thdrawal of

61f a railroad violated a safety law, the violation
shoul d be addressed by the relevant civil penalty process, not
t hrough i ndemi ficati on.



i ndemni fi cati on. Indermification is critical to a viable

transportation policy for nuclear material .

Respectfully subm tted,

M chael J. Rush
Counsel for the Association

of Anerican Rail roads
50 F St., N W
Washi ngton, D.C. 20001
(202) 639-2503

January 8, 2001



