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THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
 REGION IV

AND

THE UNITED STATES DEPARTMENT OF ENERGY

AND

THE KENTUCKY NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION
CABINET

IN THE MATTER OF:               )
                                )
The U. S. Department            )   FEDERAL FACILITY AGREEMENT
of Energy's                     )   UNDER SECTION 120 OF CERCLA
                                )   AND SECTIONS 3004(u), 3004(v) 
                                )   AND 6001 OF RCRA, AND KRS
PADUCAH GASEOUS DIFFUSION PLANT )   224 SUBCHAPTER 46
                                )
                                )   Docket No. 

Based upon the information available to the Parties on

the effective date of this FEDERAL FACILITY AGREEMENT

(Agreement), and without trial or adjudication of any issues of 

fact or law, the Parties agree as follows:

INTRODUCTION

This Agreement directs the comprehensive remediation of the

Paducah Gaseous Diffusion Plant (PGDP).  It contains requirements

for: (1) implementing investigations of known or potential

releases of hazardous substances, pollutants or contaminants, or

hazardous wastes or hazardous constituents, (2) selection and

implementation of appropriate remedial and removal actions, and
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(3) establishing priorities for action and development of

schedules, consistent with the established priorities, goals and

objectives of this Agreement.  This Agreement delineates the

relationship between its requirements and the requirements for

corrective measures being conducted under Sections 3004(u) and

3004(v) of the Resource Conservation and Recovery Act (RCRA), 42

U.S.C. § 6924(u) and 6924(v), as amended by the Hazardous and

Solid Waste Amendments of 1984 (HSWA), and KRS 224 Chapter 46,

according to the conditions of PGDP's Federal Environmental

Protection Agency RCRA Permit (the "HSWA" Permit) and  Kentucky's

Hazardous Waste Permit (collectively, the "RCRA Permits") and

actions taken in accordance with a certain Administrative Consent

Order dated November 23, 1988, (the "ACO"), pursuant to Section

106 of the Comprehensive Environmental Response, Compensation,

and Liability Act of 1980 (CERCLA), 42 U.S.C. § 9620(e)(1), as

amended by the Superfund Amendments and Reauthorization Act of

1986 (SARA), Pub. L. 99-499.  It incorporates the site

investigation process as begun at PGDP in accordance with the ACO

issued November 1988 and the RCRA Permits, and addresses those

releases included in the RCRA Permits and any newly discovered

releases at or from units not identified in the RCRA Permits. 

This Agreement sets forth the CERCLA requirements to address

releases of hazardous or radioactive substances or both not

specifically regulated by RCRA and/or KRS 224 Chapter 46.  
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     This Agreement governs the corrective/remedial action

process from site investigation through site remediation and

describes procedures for the Parties to set annual work

priorities (including schedules and deadlines) for that process. 

The Parties will coordinate the administrative and public

participation processes prescribed by the various statutes (e.g.,

RCRA and CERCLA) governing the corrective/remedial action process

at PGDP.  Upon execution of this Agreement, the CERCLA ACO shall

be terminated and the Parties agree that all DOE obligations and

actions required by the CERCLA ACO are satisfied and complete.

This Agreement also consists of Appendices A through G.  In

the event of any inconsistency between this Agreement and its

Appendices, this Agreement shall govern unless and until modified

under Section XXXIX (Modification of Agreement) of this

Agreement.

I.  JURISDICTION

A.  Each Party is entering into this Agreement pursuant to

the following authorities:

1.  The U. S. Environmental Protection Agency (EPA), 

Region IV, enters into those portions of this Agreement that

relate to: (1) the remedial investigation/feasibility study

(RI/FS) pursuant to Section 120(e)(1) of CERCLA; (2) the RCRA

Facility Investigation/Corrective Measures Study (RFI/CMS)
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pursuant to RCRA Sections 3004(u), 3004(v), 3008(h) and 6001, 42

U.S.C. §§ 6924(u), 6924(v), 6428(h), and 6961;

2.  EPA enters into those portions of this Agreement

that relate to: (1) interim and final remedial actions pursuant

to Section 120(e)(2) of CERCLA; and (2) corrective measures

implementation, including interim measures, pursuant to Sections

3004(u), 3004(v), 3008(h) and 6001 of RCRA;

3.  The U. S. Department of Energy (DOE) enters into

those portions of this Agreement that relate to: (1) the RI/FS

pursuant to  Section 120(e)(1) of CERCLA; (2) the RFI/CMS

pursuant to Sections 3004(u), 3004(v), 3008(h) and 6001 of RCRA;

(3) the National Environmental Policy Act, 42 U.S.C. § 4321; and

(4) the Atomic Energy Act of 1954 (AEA), as amended, 42 U.S.C. §

2201; 

4.  DOE enters into those portions of this Agreement

that relate to: (1) interim and final remedial actions pursuant

to Section 120(e)(2) of CERCLA; (2) corrective measures

implementation, including interim measures, pursuant to Sections

3004(u), 3004(v), 3008(h) and 6001 of RCRA;  and (3) the AEA;

5.  DOE will take all necessary actions in order to

fully effectuate the terms of this Agreement, including under-

taking response actions on the Site (as such term is hereinafter

defined) in accordance with laws, standards, limitations,

criteria, and requirements under Federal or Kentucky law to the
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extent consistent with CERCLA, RCRA and KRS 224 Chapter 46.

6.  The Kentucky Natural Resources and Environmental

Protection Cabinet (KNREPC) enters into this Agreement pursuant

to Sections 107, 120(f) and 121(f) of CERCLA; Section 3006 of

RCRA and the Kentucky Revised Statutes Sections 224.46-530 and

224.10-100.  On April 26, 1996 at 61 Fed. Reg. 18,504, EPA,

pursuant to RCRA Section 3006, gave Kentucky final authorization,

effective June 25, 1996, to administer the  Corrective Action

portions of HSWA, specifically including 42 U.S.C. § 6924(u) and

(v).

B.  The National Priorities List (NPL) is promulgated under

Section 105 of CERCLA, 42 U.S.C. § 9605 and at 40 C.F.R. Part

300.  The Paducah Site was included by EPA on the Federal Agency

Hazardous Waste Compliance Docket established under Section 120

of CERCLA, 42 U.S.C. § 9620,  (See Federal Register February 12,

1988).  EPA Region IV has evaluated the Paducah Site for

inclusion on the NPL.  The site was proposed for inclusion on the

NPL in Federal Register May 10, 1993.  The Site was listed on the

NPL on May 31, 1994 at 59 Fed. Reg. 27,989.  The Parties intend

that this Agreement shall satisfy the requirements for an

interagency agreement under Section 120 of CERCLA, 42 U.S.C. §

9620, for the Paducah Site.
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II.  DEFINITIONS

Except as provided below or otherwise explicitly stated in

this Agreement, the definitions provided in CERCLA and the

National Oil and Hazardous Substances Pollution Contingency Plan,

40 C.F.R. Part 300 (hereinafter the National Contingency Plan or

NCP) and RCRA and its implementing regulations, as they may be

amended, shall control the meaning of the terms used in this

Agreement unless such terms are otherwise modified by the

Parties.  This Agreement references documents and terms required

by DOE's RCRA Permits.  Appendix A to this Agreement identifies

those documents and their CERCLA  equivalents.  For the purposes

of this Agreement and the work required herein, any and all

references to the documents or terms identified in Appendix A

shall use the CERCLA terminology to simplify use of terms (e.g.,:

any reference to an RI shall also include a reference to an RFI).

In addition, the following definitions are used for purposes

of this Agreement.  

A.  Additional Work shall mean any work agreed upon by the

Parties under Section XIX (Additional Work) to this Agreement.

B.  Atomic Energy Act (AEA) shall mean the Atomic Energy Act

of 1954, as amended, 42 U.S.C. §§ 2011, et seq.

C.  Agreement shall mean this document and shall

include all Appendices to this document referred to herein.  All
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such Appendices shall be enforceable in accordance with Section

XLIV (Enforceability) of this Agreement.

D.  Applicable Kentucky Laws shall include but not be

limited to all laws determined to be applicable or relevant and

appropriate requirements (ARARs) as described in Section 121(d)

of CERCLA, 42 U.S.C. § 9621(d).  It is recognized that in some

instances in which this phrase is used, there may be no

applicable Kentucky laws. 

E.  ARAR(s) shall mean "legally applicable" or "relevant and

appropriate", standards, requirements, criteria, or limitations

as those terms are used in Section 121(d)(2)(A) of CERCLA, 42

U.S.C. § 9621(d)(2)(A).

F.  Areas of Concern (AOC) shall include any area having a

probable or known release of a hazardous waste, hazardous

constituent or hazardous substance which is not from a solid

waste management unit and which poses a current or potential

threat to human health or the environment.  Such areas of concern

may require investigations and remedial action, in accordance

with the requirements of this Agreement.

G.  Authorized Representatives shall mean a Party's

employees, agents, successors, assigns, and contractors acting in

any capacity, including an advisor capacity, when so designated

by that Party. 
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H.  CERCLA shall mean the Comprehensive Environmental 

Response, Compensation, and Liability Act of 1980, 42 U.S.C. §§

9601, et seq., as amended by the Superfund Amendments and

Reauthorization Act of 1986, Pub. L. 99-499.

I.  Corrective Action shall mean those actions necessary to

correct releases to all media from all Solid Waste Management  

Units and/or AOCs at RCRA facilities.  Corrective Action consists

primarily of four steps:  the RCRA Facility Assessment, the RCRA

Facility Investigation, the Corrective Measures Study, and the

Corrective Measures Implementation (including interim measures). 

For the purposes of this Agreement, the term Corrective Action

shall be equivalent to the terms Respond, Response or Response

Action.

J.  Corrective Measures Implementation (CMI) shall mean

the design, construction, operation, maintenance, and monitoring

of selected corrective measures.  For the purposes of this

Agreement, the CMI shall meet the requirements of RCRA, the

corrective action requirements of KRS 224 SubChapter 46, their

implementing regulations and the RCRA Permits, and shall be

equivalent to the Remedial Design/Remedial Action.

K.  Corrective Measures Study (CMS) shall mean the study or

report identifying and recommending, as appropriate, specific

corrective measures that will correct the release(s) identified
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during the RCRA Facility Investigation.  For the purposes of this

Agreement, the CMS shall be equivalent to the Feasibility Study.

L.  Days shall mean calendar days, unless business days are

specified.  Any submittal or written statement of dispute that,

under the terms of this Agreement, would be due on a Saturday,

Sunday, or holiday shall be due on the following business day.

M.  DOE shall mean the United States Department of Energy

and its authorized representatives.

N.  Draft (D1) Primary Document shall mean the first draft

of a report or work plan issued by DOE for any primary document

listed in Section XX.C.1 and transmitted to EPA and KNREPC for

review and comment under Section XX (Review/Comment On

Draft/Primary Documents) of this Agreement except for RODs and IM

Reports.  The first draft of RODs and IM Reports shall represent

the Draft-Final (D2) Primary Document.  

 O.  Draft-Final (D2) Primary Document shall mean the revised

draft report or work plan issued by DOE for any primary document

listed in Section XX.C.1 (Review/Comment On Draft/Primary

Documents) after receipt of comments from the EPA and KNREPC and

before it becomes a final primary document under Section XX

(Review/Comment On Draft/Primary Documents).  All Draft-Final

Primary Documents will be designated D2.  A D2 Primary Document

may be subject to the dispute resolution procedures of Section
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XXV (Resolution of Disputes) of this Agreement.  

P.  EPA shall mean the United States Environmental

Protection Agency and its authorized representatives.

Q.  Feasibility Study(s) (FS) shall mean a study to develop

and evaluate options for remedial action.  The FS emphasizes data

analysis and is generally performed concurrently and in an

interactive fashion with the remedial investigation (RI), using

the data gathered during the RI.  The RI data are used to define

the objectives of the response action, to develop remedial action

alternatives, and to undertake an initial screening and detailed

analysis of the alternatives.  The term also refers to the report

that describes the results of the study.  For purposes of this

Agreement, the FS shall be equivalent to the CMS.

R.  Hazardous Constituent(s) shall mean those substances

listed in Appendix VIII to 40 C.F.R. Part 261 and includes

Hazardous Constituents listed in Table 1 of 40 C.F.R. § 261.24.   

S.  Hazardous Substances shall have the meaning set forth in

Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

T.  Hazardous Waste(s) shall have the meaning set forth by §

1004(5) of RCRA, 42 U.S.C. § 6903(5) and in 40 C.F.R. Parts 260

and 224 KRS 01-010 (31)(b).  

 U.  Interim Measures (IM) shall mean those measures

conducted in accordance with Condition II.E. of the EPA HSWA
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Permit and Condition IV.E of DOE's Kentucky Hazardous Waste 

Permit to contain, remove, mitigate, or treat contamination

resulting from the release of Hazardous Constituents from Solid

Waste Management Units and AOCs in order to protect against

current or potential threats to human health and the environment. 

Such measures shall be equivalent to Interim Remedial Actions or

Removal Actions under this Agreement.

V.  Interim Remedial Action shall mean a temporary or non-

final action performed in anticipation of a subsequent final

remedy decision.  Such actions may be necessary to, among other

things, control or prevent the further spread of contamination

while a final comprehensive remedy is being developed.   A ROD

specifying Interim Remedial Action for an Operable Unit

necessitates an incomplete RI/FS for that Operable Unit. 

Therefore, an RI/FS for an Operable Unit undergoing an Interim

Remedial Action, shall be continued or planned in accordance with

Section XVIII (Site Management, Timetables and Deadlines, Budget

Planning and Execution, Cost and Productivity Savings) of this

Agreement. 

W.  KNREPC shall mean the Commonwealth of Kentucky's Natural

Resources and Environmental Protection Cabinet and its authorized

representatives.

X.  National Contingency Plan (NCP) shall mean the National
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Oil and Hazardous Substances Pollution Contingency Plan, 40

C.F.R. Part 300, and any amendments thereto.

Y.  National Priorities List (NPL) Site shall mean the Site

as finally promulgated at 40 C.F.R. Part 300.

Z.  On-site shall mean the areal extent of contamination and

all suitable areas in very close proximity to the contamination

necessary for implementation of the response action, 40 C.F.R.

Section 300.400(e).  Nothing contained in this paragraph Z shall

limit any authority KNREPC has, absent this Agreement, to enforce

the requirements of Kentucky law. 

AA.  Operable Unit (OU) shall mean a discrete action that

comprises an incremental step toward comprehensively addressing

Site problems.  This discrete portion of a remedial response

manages migration, or eliminates or mitigates a release, threat

of release, or pathway of exposure.  The cleanup of the Site can

be divided into a number of OUs, depending on the complexity of

the problems associated with the Site.  OUs may address

geographic portions of the Site, specific Site problems, or

initial phases of an action, or may consist of any set of actions

performed over time or any actions that are concurrent but

located in different parts of the Site.  A Comprehensive Site

(CS) OU is an OU which integrates the information obtained from

Potential OU RI/FS activities regarding environmental media
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(i.e., surface water OU and ground water OU) which has been

contaminated by commingled source Releases.  OUs will not impede

implementation of subsequent response actions at the Site. 

   BB.  Paducah Gaseous Diffusion Plant (PGDP) shall mean the

lands owned by the United States and under the jurisdiction of

DOE (approximately 3,423 acres) that are located in Western

McCracken County, Kentucky, approximately 10 miles west of

Paducah Kentucky.   PGDP is described in more detail in Section

VIII (Site Description) of this Agreement.

CC.  Parties shall mean all parties who are signatories to

this Agreement.

DD. Potential Operable Units shall mean those areas listed

in the most recently approved SMP and RCRA Permits which are to

be addressed under a single RI/FS Work Plan which may lead to a

single Proposed Plan (as such term is hereafter defined) and a

corresponding RCRA Permit modification for the Potential OU as a

whole, or multiple Interim Remedial Action OU Proposed Plans. 

Waste Area Groupings identified in the RCRA Permits shall be

included in the list of Potential OUs.    

 EE. Project Manager(s) shall mean the officials designated

by EPA, DOE, and KNREPC to coordinate, monitor, or direct

remedial response actions at the Site.

FF. Proposed Plan shall be the report which briefly
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describes the remedial alternatives analyzed, proposes a

preferred remedial action alternative, and summarizes the

information relied upon to select the preferred alternative.  The

Proposed Plan shall meet the criteria established in 40 C.F.R.

Section 300.430(f)(2).  The Proposed Plan shall be considered as

equivalent to the Draft Permit Modification.

GG. Quality Assured Data shall mean data that have undergone

the quality assurance process as set forth in the approved

Quality Assurance Plan.

HH. RCRA shall mean the Resource Conservation and Recovery

Act, 42 U.S.C. §§ 6901, et seq., as amended. 98-616.

II. RCRA closure and post-closure care shall mean closure

and post-closure care of hazardous waste management units under

40 C.F.R. Parts 264 and 265 or the Commonwealth of Kentucky's

corresponding regulations.

JJ. RCRA Facility Assessment(s) (RFA(s)) shall mean the

assessment(s) performed under RCRA to identify actual and

potential releases from regulated units and other Solid Waste

Management Units located at PGDP.   This includes Solid Waste

Management Unit (SWMU) Assessment Reports for newly discovered

SWMUs identified since issuance of the RCRA Permits.  For the

purposes of this Agreement, RFA shall include removal and

remedial site evaluations.
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KK. RCRA Facility Investigation (RFI) shall mean an

investigation performed in accordance with the RCRA Permits to

gather data sufficient to adequately characterize the nature,

extent and rate of migration of actual and potential hazardous

constituent releases identified in the RFA.  For purposes of this

Agreement, RFI shall be equivalent to the Remedial Investigation.

LL. Record of Decision (ROD) shall mean the document issued

which describes a remedial action plan for an Operable Unit

pursuant to Section 117(b) of CERCLA, 42 U.S.C. § 9617 and shall

be consistent with 40 C.F.R. 300.430(f)(5).

MM. Release shall mean any spilling, leaking, pumping,

pouring, emitting, emptying,  discharging, injecting, escaping,

leaching, dumping, or disposing into the environment (including

the abandonment or discarding of barrels, containers, and other

closed receptacles containing any hazardous substance or

pollutant or contaminant), but excludes 1) any Release which

results in exposure to persons solely within a workplace, with

respect to a claim which such persons may assert against the

employer of such person, 2) emissions from the engine exhaust of

a motor vehicle, rolling stock, aircraft, vessel, or pipeline

pumping station engine, 3) Release of source, byproduct, or

special nuclear material from a nuclear incident, as those terms

are defined in the AEA, if such Release is subject to
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requirements with respect to financial protection established by

the Nuclear Regulatory Commission under Section 170 of the AEA,

or, for the purposes of Section 104 of CERCLA or any other

response action, any Release of source, byproduct, or special

nuclear material from any processing site designated under

Section 102(a)(1) or 302(a) of the Uranium Mill Tailings

Radiation Control Act of 1978,  4) the normal application of

fertilizer, and 5) the Releases of petroleum as excluded under

Section 101(14) and (33) of CERCLA, 42 U.S.C. § 9601(14) and

(33).  However, nothing herein shall affect DOE's obligation to

report Releases of petroleum pursuant to KRS 224.01-400 and

224.01-405.

NN.  Regulated Unit shall mean a surface impoundment, waste

pile, and land treatment unit or landfill that receives hazardous

waste after July 26, 1982.

 OO. Remedial Action (RA) shall mean the implementation of

the RA Work Plan, in accordance with the ROD, the approved

Remedial Design (RD), the NCP and Superfund Remedial Design and

RA Guidance including on-site construction, treatment processes,

and any other necessary tasks and shall be consistent with 42

U.S.C. Section 9601(24).  For the purposes of this Agreement, the

RA shall be equivalent to the CMI which shall meet the

requirements of the RCRA Permits.
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 PP.  Remedial Action Work Plan shall mean the plan

describing the implementation of the RA selected for remediation

of an OU. 

 QQ. Remedial Design (RD) Report  shall mean the report

which specifies the technical analysis and procedures which

follow the selection of a remedy and result in a detailed set of

plans and specifications for final design of the RA.  In

accordance with the approved RD Work Plan, Intermediate RD

Reports and a Final RD Report shall be submitted for review and

comment in accordance with Section XX (Review/Comment on

Draft/Final Documents) of this Agreement.  The design shall

generally be developed in phases (e.g., 30%, 60%, 90%, etc.,)

with Intermediate RD Reports for each primary design

development/review phase.

 RR. Remedial Design (RD) Work Plan  shall mean the plan

specifying the approach to developing the RD.  This plan shall

specify the general content, approach, and schedule for

submitting the secondary Intermediate RD Report(s) and the D1 RD

Report.  Generally, the RD Work Plan shall include the conceptual

design.

 SS. Remedial Investigation (RI) shall mean an

investigation conducted to adequately assess the nature and

extent of the Release or threat of Release of Hazardous
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Substances, pollutants or contaminants, or Hazardous Wastes and

Hazardous Constituents and to gather necessary data to support

the corresponding baseline risk assessment and FS and shall be

consistent with 40 C.F.R. 300.5.  For purposes of this Agreement,

the RI shall be equivalent to the RFI.

 TT. Removal Action shall have the same meaning as

"remove" or "removal" as defined by Section 101(23) of CERCLA,

42 U.S.C. § 9601(23).  For the purposes of this Agreement,

Removal Action shall be equivalent to IM under the RCRA Permits.

 UU. Respond, Response or Response Action shall have the

meaning set forth in Section 101(25) of CERCLA, 42 U.S.C. §

9601(25).  For purposes of this Agreement, the terms respond,

response and response action shall be equivalent to Corrective

Action.

 VV. Site (Paducah Site) shall mean "facility" as defined by

Section 101(9) of CERCLA, 42 U.S.C. § 9601(9), and includes all

areas contaminated by Hazardous Substances, pollutants or

contaminants, or Hazardous Wastes and Hazardous Constituents from

Releases at PGDP.  This definition is not intended to limit

CERCLA, RCRA, or any other federal response authorities or 

Kentucky authorities.

 WW. Site Management Plan (SMP) shall mean the plan, to be

updated annually, which establishes the fiscal year, fiscal year
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+1, fiscal year +2, and any outyear enforceable commitments

(i.e., surface and ground water OU completion dates), and long

term projections schedule for work planned in accordance with

Section XVIII (Site Management, Timetables and Deadlines, Budget

Planning and Execution, Cost and Productivity Savings) of this

Agreement.  The SMP is Appendix G hereto.

 XX.  Solid Waste shall have the meaning set forth by

Section 1004(27) of RCRA, 42 U.S.C. § 6903(27) and in 40 C.F.R.

Part 261 and KRS 224.01-010(31).

 YY. Solid Waste Management Unit (SWMU) means any

discernible unit at which solid wastes have been placed at any

time, irrespective of whether the unit was intended for the

management of solid or Hazardous Waste.  Such units include any

area at a facility at which routine and systematic releases of

hazardous wastes or hazardous constituents has occurred.

 ZZ.   Kentucky shall mean the Commonwealth of Kentucky.

 AAA.  Treatment, Storage, and Disposal (TSD) Units shall

include all hazardous waste management units, as the term is

defined by 40 C.F.R. 260.10 and 401 KAR 30:010, authorized to

treat, store, and dispose of RCRA hazardous wastes under the RCRA

"base program" administered by the Commonwealth of Kentucky.

 BBB. Timetables and Deadlines shall mean schedules as well

as that work and those actions that are to be completed and
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performed in conjunction with such schedules, including 

performance of actions and schedules established pursuant to

Section XVIII (Site Management, Timetables and Deadlines, Budget

Planning and Execution, Cost and Productivity Savings), Section

XIX (Additional Work), Section XX (Review/Comment On

Draft/Primary Documents), and Section XXV (Resolution of

Disputes) of this Agreement.

 CCC. Waste Area Grouping (WAG) shall mean a group of solid

waste management units and/or other Areas Of Concern that are

geographically contiguous, hydrologic units or SWMUs/AOCs that

exhibit other common characteristics (e.g., contaminant type,

remedial alternatives, etc.).  DOE may consolidate SWMUs, WAGs,

and/or other areas into single groupings for purposes of

conducting any work under this Agreement and with the concurrence

of EPA and KNREPC.  Potential OUs include a WAG or a group of

WAGs which assemble SWMUs/AOCs under a single RI/FS Work Plan to

facilitate effective site characterization.

III.  PURPOSES OF AGREEMENT

A.  The general purposes of this Agreement are to:

1.  Ensure that the environmental impacts associated

with past and present activities at the Site are thoroughly

investigated and that appropriate response action is taken as

necessary to protect the public health and welfare and the
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environment.

2.  Ensure that all Releases of Hazardous Substances,

pollutants or contaminants as defined by CERCLA and all Releases

of Hazardous Wastes as defined by RCRA and KRS Section 224 or

Hazardous Constituents as defined by RCRA are addressed so as to

achieve a comprehensive remediation of the Site;

3.  Establish a procedural framework and schedule

for developing, implementing, and monitoring appropriate response

actions at the Site in accordance with CERCLA, the NCP, RCRA

Sections 3004(u) and (v), 3008(h), the RCRA Permits the

Corrective Action Provisions of KRS 224 Subchapter 46, and

appropriate guidance and policy, and in accordance with the law

of the Commonwealth of Kentucky;

4.  Facilitate cooperation, exchange of information,

and participation of the Parties and provide for effective public

participation;

5.  Minimize the duplication of investigative and

analytical work and documentation and ensure the quality of data 

management;

6.  Ensure that response action(s) at the Site will be

in compliance with ARARs (unless a particular ARAR is waived

pursuant to 40 CFR §300.430(f)(1)(ii)(C));  

7.  Expedite response actions with a minimum of 
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delay;

8.  Establish a basis for a determination that 

DOE has completed the RI/FS(s), RD(s), and RA(s) at the Site

pursuant to CERCLA, the NCP and the corrective action provisions

of KRS 224 Subchapter 46;

9.  Coordinate response actions under CERCLA, including

actions taken under the ACO, with the Corrective Action

activities required by the RCRA Permits and Kentucky hazardous

waste laws.  

    10. Coordinate response actions under CERCLA, RCRA 

Sections 3004(u) and (v), 3008(h), the Corrective Action

Provisions of KRS 224 Subchapter 46, and this Agreement with any

investigatory/response actions that may be required pursuant to

the KPDES, for those outfall ditches subject to investigation

under this Agreement;

11. Coordinate an early review of response actions by

the appropriate federal and Kentucky Natural Resources Trustees

to minimize or eliminate potential injury to natural resources.

Provided, however, that nothing herein shall be deemed to vest in

the Natural Resource Trustees any authority they would not

otherwise have absent this Agreement.

B.  Specifically, the purposes of this Agreement are to:

1.  Establish requirements for conducting the removal
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actions identified or to be identified in Section X (Removal

Actions) consistent with the purposes of this Agreement and in a

manner consistent with the NCP and the RCRA Permits.

2.  Identify Potential OUs, and OUs for Interim RAs,

which are necessary or appropriate at the Site in accordance with

the program management principles of the NCP.  This process is

designed to promote cooperation among the Parties in the early

identification of Potential OUs and to coordinate the

investigatory process with the evaluation of remedial

alternatives prior to selection of an Operable Unit(s) via a

Proposed Plan.

3.  Establish one set of consistent requirements,

consistent with the NCP, and the RCRA Permits, for the

performance of an RI(s) to adequately determine the nature and

extent of the threat to the public health or welfare or the

environment caused by the Release or threatened Release of

Hazardous Substances, pollutants or contaminants, or Hazardous

Wastes and hazardous constituents at the Site in accordance with

CERCLA, RCRA Sections 3004(u) and (v), 3008(h), the Corrective

Action Provisions of KRS 224 Subchapter 46, and in compliance

with ARARs identified pursuant to this Agreement.  Appendix B

lists those SWMUs or AOCs under the RCRA Permits requiring an RI.

4.  Establish one set of consistent requirements,
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consistent with the NCP, and the RCRA Permits for the performance

of an FS(s) for the Site to identify, evaluate, and select

alternatives for the appropriate RA(s) to prevent, mitigate, or

abate the Release or threatened Release of Hazardous Substances,

pollutants or contaminants, or Hazardous Wastes and Hazardous

Constituents at the Site in accordance with CERCLA, RCRA Sections

3004(u) and (v), 3008(h), the Corrective Action Provisions of KRS

224 Subchapter 46, and in compliance with ARARs identified

pursuant to this Agreement.

5.  Establish requirements for the performance of a 

periodic review of response actions to determine fully the nature

and extent of the threat to the public health or welfare or the

environment anticipated to remain at the Site, including risks

associated with more than one Operable Unit.  The periodic review

shall be performed in accordance with Section XXX (Five Year

Review) of this Agreement.  

6.  Identify the nature, objective and schedule of

response actions to be taken at the Site.  Response actions at

the Site shall attain that degree of remediation of Hazardous

Substances, pollutants or contaminants, or Hazardous Wastes and

Hazardous Constituents, as mandated by CERCLA, RCRA Sections

3004(u) and (v), 3008(h), the Corrective Action Provisions of KRS

224 Subchapter 46, and in compliance with ARARs identified
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pursuant to this Agreement. 

7.  Implement the selected removal actions and RAs

(including Interim Remedial Actions) in accordance with CERCLA,

the NCP, RCRA Sections 3004(u) and (v), 3008(h), the RCRA

Permits, the Corrective Action Provisions of KRS 224 Subchapter

46, and in compliance with ARARs identified pursuant to this

Agreement.

   8.  Meet the requirements of Section 120(e)(2) of

CERCLA, 42 U.S.C. § 9620(e)(2).

         9.  Provide for continued operation and maintenance

following implementation of the selected RA(s).

    10.  Assure compliance with Federal and Commonwealth of

Kentucky hazardous waste laws and regulations for matters covered

by this Agreement.

    11.  Expedite the remediation process to the extent

necessary to protect human health and welfare and the

environment.

    12.   Provide for the continuation of the actions

initiated under the ACO and ensure that such actions are in

compliance with this Agreement, the NCP and RCRA Sections 3004(u)

and (v), 3008(h), and the Corrective Action Provisions of KRS 224

Subchapter 46.

    13.  Provide for early and meaningful public involvement
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in the initiation, development, and selection of remedial

action(s) to be undertaken at the Site, including the review of

all applicable data as it becomes available and the development

of studies, reports, and action plans.

14. Provide a framework for reducing the costs of

clean-up activities at the Site through improved project

management, greater involvement of EPA and KNREPC in DOE's

planning and budgeting processes, improved oversight of clean-up,

greater use of consultative approaches, and elimination or

streamlining of unnecessary procedures.

C. Under this Agreement, DOE agrees that it shall conduct,

at a minimum, the following activities to meet the purposes of

this Agreement:

1.  Perform site evaluations for those areas with

potential or known Releases of Hazardous Substances, pollutants

or contaminants, or Hazardous Wastes and Hazardous Constituents 

identified after the effective date of this Agreement, pursuant

to Section IX (Site Evaluations) of this Agreement.

2. Identify and prioritize Potential OUs at the Site

for the purposes of expediting removal actions/RAs for those OUs

which pose the greatest risks of exposure and/or migration.  The

identification and prioritization of Potential OUs shall meet the

requirements of Section XVIII (Site Management, Timetables and
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Deadlines, Budget Planning and Execution, Cost and Productivity

Savings) of this Agreement.

3.  Conduct removal actions for the Site in accordance

with the timetables set forth in Appendix C of this Agreement. 

The removal actions shall meet the requirements set forth in

Section X of this Agreement.

4.  For each final Potential OU (involving final

Remedial Action) at the Site, conduct an RI and prepare a

Baseline Risk Assessment in accordance with the timetables set

forth in Appendix C of this Agreement.  The RI and Baseline Risk

Assessment shall meet the requirements set forth in Section XI 

of this Agreement.  The scope of the RI and Baseline Risk

Assessment shall reflect the scope of the response action for the

action under consideration.

5.  For each final Potential OU (involving final

Remedial Action) at the Site, conduct, develop, and prepare an FS

in accordance with the timetables set forth in Appendix C of this

Agreement.  The FS shall meet the requirements set forth in

Section XII of this Agreement.  The scope of the FS shall reflect

the scope of the action under consideration.

6.  Following completion of the RI, Baseline Risk

Assessment, and FS for each of the Potential OUs, publish a

Proposed Plan for public review and comment in accordance with
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the timetables set forth in Appendix C of this Agreement.  The

Proposed Plan shall meet the requirements of Section XIV of this

Agreement.

7.  For each of the OUs at the Site, issue a ROD in

accordance with the timetables set forth in Appendix C of this

Agreement.  The ROD shall meet the requirements of Section XIV of

this Agreement.

8. Develop documentation necessary to support Interim 

RAs, as required pursuant to Section XIV.B of this Agreement.

9.  For the Comprehensive Site Operable Unit(s) (CS

OUs) (i.e., surface and ground water integrator units) required

in accordance with Section XIII of this Agreement, conduct and

report upon a RI/FS (including Baseline Risk Assessment), in

accordance with the timetables set forth in Appendix C of this

Agreement.  The CS OU RI/FS(s) shall be carried out in accordance

with Section XIII of this Agreement, and any necessary remedial

action shall be selected and implemented in accordance with

Sections XIV and XV of this Agreement.  In the event EPA and

Kentucky determine after review of the Final CS OU, as described

in Section XIII of this Agreement, that the selected response

actions are not protective of human health and the environment,

as required by CERCLA, the NCP, RCRA Sections 3004(u) and (v),

3008(h), the Corrective Action Provisions of KRS 224 Subchapter
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46, and appropriate EPA  policy and guidance, the three Parties

to this Agreement agree to modify the Agreement to take the

necessary action to provide adequate protection to human health

and the environment.   

10.  Following finalization of each ROD for each Operable

Unit, as set forth in Section XIV of this Agreement, DOE shall

develop and submit a RD/RA Work Plan for the design and

implementation of the RA(s) selected in each ROD in accordance

with Section XV of this Agreement.

11.  Following review and approval by EPA and KNREPC of

the RD/RA Work Plans for each OU, DOE shall implement the RA(s)

in accordance with Section XV of this Agreement.

IV.  RCRA/CERCLA AND KPDES COORDINATION

A.  The Parties intend to use this agreement to coordinate

DOE's CERCLA response obligations with the corrective measures

required by its current RCRA Permits and Kentucky's hazardous

waste statutes and regulations.  The Parties further intend that

the response actions under this Agreement together with the

corrective measures required by the RCRA Permits, will achieve

comprehensive remediation of Releases and threatened Releases of

Hazardous Substances, pollutants or contaminants or Hazardous

Wastes and Hazardous Constituents from the SWMUs/AOCs in Appendix
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B, as well as any other Hazardous Substances, pollutants or

contaminants, or Hazardous Wastes and Hazardous Constituents from

sources identified pursuant to this Agreement.  Response actions

under this Agreement will address Hazardous Substances,

pollutants or contaminants, as defined under CERCLA, in addition

to Hazardous Wastes and Hazardous Constituents, as defined under

RCRA.  Therefore, the Parties intend that compliance with the

terms of this Agreement will be deemed to achieve compliance with

CERCLA, 42 U.S.C. §§ 9601, et seq.; the Corrective Action

requirements of Sections 3008(h) of RCRA, 42 U.S.C. § 6928(h) for

Interim status facilities; the investigation and Corrective

Action requirements of § 3004(u) and (v) of RCRA, 42 U.S.C. §

6924(u) and (v); and the Corrective Action requirements of KRS

224 Subchapter 46.  The parties also intend that remediation at

the Site will meet or exceed all applicable or relevant and

appropriate Federal and  Kentucky laws and regulations to the

extent required by Section 121 of CERCLA, 42 U.S.C. § 9621.  The

documents common to RCRA and CERCLA, and a flowchart for their

submittal is provided in Appendix A to this Agreement.  For

purposes of coordinating CERCLA, RCRA, and the corrective action

requirements of KRS 224 Subchapter 26, the technical documents

required pursuant to the CERCLA response action and the federal

and Kentucky RCRA corrective action process will be deemed
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equivalent, provided that the elements of Appendix D are

considered and incorporated as appropriate. 

B. Further, the Parties intend to coordinate the remedial

activities that are regulated under this Agreement with the

requirements of the Federal Facility Compliance Act to develop a

plan for treatment of those mixed wastes that are: (1) generated

by actions under this Agreement, and (2) required to be treated

to meet RCRA Section 3004(m) and KRS 224 Subchapter 46 standards. 

The Parties agree that all mixed wastes generated by actions

under this Agreement will be regulated by the approved Site

Treatment Plan and Order enforced by KNREPC in lieu of being

regulated under this Agreement.

Finally, the Parties intend to coordinate DOE's RCRA/CERCLA

response obligations with the requirements of the KPDES Permit

for the Site to evaluate contaminated surface water discharges. 

This coordination specifically applies to the outfall ditches

identified in Appendix B and any other discharge applicable to

KPDES permitting, resulting from, at least in part, SWMU or AOC

hazardous constituent Releases, or any other hazardous substance

Releases identified in Appendix B to this Agreement.

However, the Parties recognize that:

a. DOE is obligated to comply with the applicable requirements

of RCRA, KRS 224 Subchapter 46, CERCLA and Kentucky
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environmental law for all remedial activities under this

Agreement; 

b. the coordination of these statutory requirements under this

Agreement in no way diminishes DOE's obligations;

c. the inclusion of these statutory requirements in a single

document serves to facilitate DOE's efficient compliance

with these statutory requirements; and

d. the Agreement is a single document that has a dual purpose

of serving both as a CERCLA § 120 Interagency Agreement and

a KRS 224 Subchapter 46 corrective action order; the

requirements of both are enforceable by the parties. 

C.  This Agreement expands the RFAs and Investigations at

PGDP, in a manner consistent with Conditions II.C. and II.D.1.b.

of the EPA HSWA permit and Conditions IV.C. and IV.D.1.b. of the

Kentucky Hazardous Waste Permit, to include requirements to

investigate Releases at or from units not identified in the EPA

HSWA Permit and the Kentucky Hazardous Waste Permit issued July

16, 1991.  The Parties intend to coordinate and combine the

assessments, investigations, and other response actions at the

Site.  Work done and data generated prior to the effective date

of this Agreement pursuant to the ACO or the RCRA Permits shall

be retained and utilized as appropriate under this Agreement to

the maximum extent feasible.  A list of the documents submitted
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to EPA and/or KNREPC pursuant to the ACO and the RCRA Permits is

contained in Appendix E.  Appendix F identifies the statutory

framework governing review of such documents and further

identifies whether or not approval of the document was granted. 

All documents submitted, but not approved, as of the effective

date of this Agreement, shall be reviewed and approved in

accordance with  CERCLA, the NCP, RCRA Sections 3004(u) and (v),

3008(h), the RCRA Permits and the Corrective Action Provisions of

KRS 224 Subchapter 46.  All documents submitted after the

effective date of this Agreement shall be reviewed and approved

in accordance with this Agreement.  The Parties intend to combine

the administrative records and files developed for activities

under the RCRA Permits and any previous response actions with

response actions under this Agreement in order to facilitate

public participation in the selection of response actions under

this Agreement and to ensure comprehensive remediation of the

Site.  The Parties shall coordinate the procedures for the

selection of response action(s) under this Agreement with the

administrative procedures for issuance of any future

modifications of the RCRA Permits.  Subject to Section XL

(Reservation of Rights) of this Agreement, EPA and/or KNREPC will

modify DOE's RCRA Permits to incorporate the RA(s) selected under

this Agreement as corrective measures, when appropriate to
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satisfy Sections 3004(u) and (v) of RCRA, 42 U.S.C. §§ 6924(u)

and (v), and the Corrective Action requirements of Kentucky's

Hazardous Waste statutes and regulations.  Upon signature of this

Agreement by all parties, EPA and KNREPC shall modify DOE's RCRA

Permits to amend the compliance schedule for Sections 3004(u) and

(v) of RCRA, 42 U.S.C. §§ 6924(u) and (v), and KRS 224 Subchapter

46 to reference the Timetables and Deadlines of this Agreement,

as well as other provisions of DOE's RCRA Permits necessary to

facilitate coordination with the requirements of this Agreement.

If, due to public comment or appeal, any amendment to DOE's RCRA

Permits being made to facilitate such coordination is changed so

as to cause inconsistency between the requirements of DOE's RCRA

Permits and this Agreement, the Parties agree to modify this

Agreement so as to minimize or eliminate the inconsistency to the

extent allowable under applicable law.

 D.  The Parties recognize that the requirement to obtain

Permits for response actions undertaken pursuant to this

Agreement shall be as provided for in Section XXI of this

Agreement.  

E.  Notwithstanding any provision of this Agreement, any

challenges to response actions selected or implemented under 

Sections 104, 106, or 120 of CERCLA, 42 U.S.C. §§ 9604, 9606, or

9620, may be brought only as provided in Section 113 of CERCLA,
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42 U.S.C. § 9613.  Judicial review of any conditions of the RCRA

Permits which reference this Agreement shall, to the extent

authorized by law, be consistent with this Subparagraph E. 

Nevertheless, KNREPC asserts that nothing in this Agreement shall

preclude the KNREPC from taking any action to enforce any

requirement of RCRA or KRS Subchapter 46 consistent with Section

XL (Reservation of Rights) of this Agreement.  DOE reserves the

right to appeal any modification to the RCRA Permits which is

different from the corresponding response action selected or

implemented under this Agreement.  The timing of such appeal

shall not be limited by this Subparagraph D.  DOE also reserves

the right to appeal any modification of the RCRA Permits which is

inconsistent with RCRA or KRS 224. 

F. KNREPC decisions for TSD Units over which KNREPC has

regulatory authority, and for which KNREPC has issued RCRA

Hazardous Waste Permits establishing operating, closure, or post-

closure standards for treatment, storage and disposal shall not

be subject to the terms of this Agreement.  Appendix B, which

lists such units, will be revised by KNREPC periodically, as

appropriate.

G.  All materials removed from the Site shall be disposed of

or treated at facilities operating in compliance with applicable

provisions of RCRA, the Toxic Substances Control Act, 15 U.S.C.
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§2601 et seq., and other applicable Federal and Kentucky

requirements, including U.S. EPA's Off-Site Policy 42 U.S.C.

§9657 and 40 CFR §300.440.  

V.  STIPULATED FACTS

   A.  For purposes of this Agreement only, the stipulated

facts presented herein constitute a summary of facts upon which

this Agreement is based.  None of the facts related herein shall

be considered admissions by any Party.  This Section contains

findings of fact determined solely by the Parties and shall not

be used by any other person related or unrelated to this

Agreement for purposes other than determining the basis of this

Agreement.

B.  PGDP is owned by DOE and is used for the enrichment of

uranium for use in fueling power plants.  The United States

Enrichment Corporation (USEC), a wholly owned federal government

corporation, leases and operates portions of PGDP in accordance

with the Energy Policy Act of 1992, P.L. 102-486 (signed October

24, 1992), and is subject to the USEC Privatization Act, P.L.

104-134 (signed April 26, 1996) and the lease provisions between

DOE and USEC.  

C.  DOE performed a baseline environmental survey in 1986

which revealed approximately ninety-three (93) areas in which

Hazardous Substances may have been Released into the environment
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within the meaning of Section 101(22) of CERCLA, 42 U.S.C.

§9601(22).  The survey also identified at least three (3) areas

in which the groundwater is contaminated with trichloroethylene

(TCE) and radionuclides.

D.  PGDP's 1986 Environmental Surveillance Report included

data showing that beta emitters were present in samples taken

from groundwater well number 66 located in the northwest corner

of PGDP.  Well number 66 was installed in August 1986.  Initial

sample data collected from well No. 66 revealed a dissolved beta

activity in the sample of 1020 picocuries per liter (pCi/l).

E.  On July 25, 1988, personnel from the McCracken County

Health Department of the Commonwealth of Kentucky collected

groundwater samples from groundwater wells designated 173-R-08

and 173-R-11, near PGDP.  The Department for Health Services for

the Commonwealth of Kentucky reported analytical results showing

that the gross beta, and potentially gross-alpha, activity from

these samples were 49.2 pCi/l and 6.8 pCi/l at sampling location

173-R-08 and 188.2 pCi/l and 6.8 pCi/l at sampling location 173-

R-11.  The analytical results from subsequent samples showed an

alpha activity of 7.1 pCi/l and beta activity of 264.0 pCi/l.

F.  The analytical data from samples taken in 1988 from on-

site groundwater monitoring well number 66 show results for TCE

that range from 3800 parts per billion (ppb) to 5900 ppb, and
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results for technetium ( Tc99) that range from 2850 pCi/l to 4200

pCi/l.

G.  Groundwater well numbers 173-R-08 and 173-R-11 are

located approximately 1.5 miles and 0.75 miles, respectively,

from the northwest corner of PGDP and are located in line with

groundwater well number 66 on PGDP.

H.  On August 10, 1988, DOE initiated groundwater sampling

of private groundwater wells and analyzed the samples for TCE and 

Tc99.

I.  As of November 1988, approximately 135 residential

groundwater wells and 23 monitoring wells on the TVA-SHAWNEE

reservation were sampled.  These wells are located around the

perimeter of PGDP.  The results of sampling indicated that the

contaminants TCE and  Tc99 are/or may be present in 12 wells

located north of PGDP.  In 6 wells, analytical results revealed

the presence of TCE in excess of the standard (i.e. 5ug/l)

established by EPA for drinking water, promulgated on July 8,

1987.

J.  The concentration of TCE detected in the above-mentioned

wells ranged from less than 1 ug/l to 960 ug/l.  The

concentration of technetium in the above-mentioned wells varied

from less than 25 to 408 pCi/l.  The maximum measured

concentration of  Tc99 in a residential well was 408 pCi/l.
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K.  On August 12, 1988, PGDP and McCracken County Disaster

and Emergency Services personnel contacted ten (10) residents

north of the plant and advised them not to drink or bathe in

water from their wells.  Potable water was supplied to the

affected residents. 

L.   Effective November 23, 1988, DOE and EPA entered into

an Administrative Consent Order (ACO) for PGDP.  The ACO directed

an investigation of PGDP to: (1) determine fully the nature and

extent of the threat to human health or welfare and the

environment caused by the off-Site contamination of the

groundwater from PGDP; (2) ensure that the environmental effects

associated with any Releases or threatened Releases are

thoroughly investigated and appropriate action taken as necessary

to protect the public health, welfare and the environment; (3)

establish a work plan and schedule(s) for developing,

implementing and monitoring any necessary response actions at the

Site in accordance with CERCLA; and (4) to facilitate the

cooperation, exchange of information and participation of the

Parties in such action.

M.  In accordance with the work plans required pursuant to

the ACO, the ACO documents listed in Appendix F have been

submitted.  

N. In accordance with the Kentucky RCRA Permit and the EPA
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HSWA Permit, 7 RFI Work Plans, 205 SWMUs identified in various

SWMU Assessment Reports, and 4 Interim Corrective Measures Work

Plans have been submitted as of June 20, 1996.

O.  In accordance with Section 120(d)(2) of the Superfund

Amendments and Reauthorization Act of 1986, U.S. EPA prepared a

final Hazard Ranking System (HRS) Scoring Package for the Site. 

The Site was proposed for listing on the National Priorities List 

in the Federal Register of May 10, 1993.  The HRS score was

56.95.  The Site was listed on the National Priorities List on

May 31, 1994 at 59 Fed. Reg. 27,989.

 VI.  STIPULATED DETERMINATIONS

For the purposes of this Agreement only, the following

constitute the determinations upon which this Agreement is based.

A.  PGDP is located in Western McCracken County, Kentucky,

approximately 10 miles west of Paducah, Kentucky and constitutes

a facility within the meaning of Section 101(9) of CERCLA, 42

U.S.C. § 9601(9).  PGDP, for the purposes of this Agreement, is a

Federal installation listed on the Federal Agency Hazardous Waste

Compliance Docket pursuant to CERCLA Section 120.  PGDP is

subject to, and shall comply with, CERCLA, RCRA and all

applicable Kentucky hazardous waste laws in the same manner and

to the same extent, both procedurally and substantively, as any

nongovernmental entity, including liability under Section 107 of
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CERCLA, 42 U.S.C. § 9607.  PGDP is a facility authorized to

operate under Section 3005(c) and 3005(e) of RCRA, 42 U.S.C. §

6925(c) and 6925(e), and KRS 224 Subchapter 46.   

B.  Consistent with RCRA Section 3010, DOE notified EPA

and/or Kentucky of hazardous waste activity at the Site in 1980. 

On June 29, 1984, DOE filed RCRA and KNREPC Part A hazardous

waste permit applications.  Thereafter, on November 1, 1985, DOE

filed RCRA and KNREPC Part B hazardous waste applications for

treatment, storage and/or disposal units at the Site.

C.  On July 16, 1991, EPA issued a Permit, effective August

19, 1991, under Section 3005(c) of RCRA, 42 U.S.C. § 9625(c), to

DOE to require it to determine whether there have been any

Releases of Hazardous Waste or Hazardous Constituents from SWMUs

or AOCs on PGDP and to take appropriate Corrective Action for any

such Releases.  This permit, in conjunction with the Hazardous

Waste Permit issued by the Commonwealth of Kentucky on July 16,

1991, constitute the RCRA Permits for the PGDP.  The PGDP has

treatment, storage or disposal units that have Part B hazardous

waste permits.

D. Hazardous Substances, pollutants or contaminants and

solid wastes and Hazardous Wastes and/or Hazardous Constituents

within the meaning of Sections 101(14), 101(33) and 104(a)(2) of

CERCLA, 42 U.S.C. §§ 9601(14), 9601(33), and 9604(a)(2), and
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Sections 1004(27) and 1004(5) of RCRA, 42 U.S.C. §§ 6903(27) and

6903(5) and 40 C.F.R. Part 261, and KRS 224.01.010 (31)(a) and

(b) (42) and 401 KAR 30:010(85) and (87), and 401 KAR 31:010

Section 3 have been Released or disposed of at the Site.

E.  There have been Releases and there continue to be

Releases and threatened Releases of Hazardous Substances,

pollutants or contaminants and solid and Hazardous Wastes

(including Hazardous Constituents) from the Site into the

environment within the meaning of Sections 101(22), 104, 106, and

107 of CERCLA, 42 U.S.C. §§ 9601(22), 9604, 9606, and 9607, and

Sections 1004(27), 1004(5), and 3004(u) of RCRA, 42 U.S.C. §§

6903(27), 6903(5), and 6924(u), and KRS 224.01-010 (31)0(3)(a)

and (b) and (42) and 401 KAR 30:010 (85) and (87)(224)(b) and

(82) and 401 KAR 31:010 Section 3.  PGDP releases of source,

special nuclear, and byproduct materials in compliance with

legally enforceable orders issued pursuant to the AEA are

"federally permitted releases" as defined in Section 101(10) of

CERCLA, 42 U.S.C § 9601(10).   

F.  With respect to those Releases and threatened

Releases, DOE is a person and an owner or operator within the

meaning of Sections 101(21), 101(20), and 107 of CERCLA,

42 U.S.C. §§ 9601(21), 9601(20), and 9607, and KRS 224.01-010(17)

and Kentucky Administrative Regulations 401 KAR 30:010 (144),
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(145).  PGDP is authorized to operate under Section 3005(e) of

RCRA, 42 U.S.C. § 6925(e) and 3005(c) of RCRA, 42 U.S.C. §

6925(c), and Section 3005(c) of RCRA, 42 U.S.C. § 9625(c), and

KRS 224 Subchapter 46.  

G.  The actions to be taken pursuant to this Agreement are

reasonable and necessary to protect public health, welfare and 

the environment.

H.  A reasonable time for completing the actions required by

this Agreement will be provided.

 VII.  PARTIES

The Parties to this Agreement are EPA, KNREPC, and DOE. 

KNREPC is the authorized representative of Kentucky for purposes

of this Agreement.  The terms of this Agreement shall apply to

and be binding upon the EPA, KNREPC, and DOE, their respective

agents, employees, and response action contractors for the

Paducah Site and upon all subsequent owners, operators, and

lessees of DOE for the Site.  Nothing in this Section shall be

construed as binding the United States Enrichment Corporation

(USEC) to the terms of this Agreement.  This Agreement shall not

be construed to relieve USEC of its obligations, if any, under

the hazardous waste Permit issued for PGDP or of compliance with

RCRA or KRS 224 and the regulations promulgated thereunder; nor

shall this Agreement be construed as relieving the USEC from any
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potential CERCLA liability.  DOE shall be responsible for

coordinating with the USEC to ensure that the on-Site activities

of the USEC do not interfere in any way with the implementation

of this Agreement.  DOE shall notify EPA and KNREPC in its fiscal

year quarterly written progress reports (as further discussed in

Section XXIII (Reporting) of this Agreement) of the identity and

assigned tasks of each of its contractors performing work under

this Agreement upon their selection.  DOE shall take all

necessary measures to assure that its contractors,

subcontractors, and consultants performing work under this

Agreement act in a manner consistent with the terms of this

Agreement.  This Section shall not be construed as an agreement

by the Parties to indemnify each other or any third party.  DOE

shall notify its agents, employees, response action contractors

for the Site, and all subsequent owners, operators, and lessees

of PGDP of the existence of this Agreement.

VIII.  SITE DESCRIPTION 

PGDP is an active Uranium Enrichment(UE) facility consisting

of a diffusion cascade and extensive support facilities.     

Construction of PGDP began in 1951.  The plant began operating in

1952 and was fully operational by 1955, supplying enriched

uranium for commercial reactors and military defense reactors.

Extensive facilities are utilized in generating the primary
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product, enriched uranium.  Enriched uranium is uranium in which

the concentration of the fissionable U235 has been increased. 

Natural uranium is mostly U238, with about 0.72 weight-percent U235

and 0.005 weight-percent U234.  Uranium mills process the ores to

produce a concentrated uranium oxide, U3O8, that is then

commercially converted to uranium hexafluoride (UF6) for

enrichment in the gaseous diffusion plant.  The enrichment

mechanism is based on the fact that a UF6 molecule containing U
235

is slightly lighter than a UF6 molecule containing U
238.  As the

UF6 molecules move through several miles of tubing in the

diffusion plant's cascade system, slightly more U235 than U238

escapes through the small holes in the tubing.  As the process of

cascading is repeated, the U235 concentration increases.  About

two-thirds of the U235 in the natural ore is extracted during

enrichment, so there are two product streams  (1) enriched

uranium product, and (2) depleted uranium tails.  The majority of

the depleted tails are stored, on-site, in 14-ton steel

cylinders.

There are facilities to store, process, and manage the two

uranium components (enriched and depleted).  Also, at present,

uranium enriched at PGDP is further enriched at another DOE

gaseous diffusion plant in Portsmouth, Ohio; accordingly, there

are packaging and transportation facilities.  Most of the uranium
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from PGDP is ultimately designated for the commercial sector as

fuel for nuclear power reactors in the United States and abroad. 

There are extensive support facilities to maintain the

diffusion process.  These include a steam plant, four electrical

switchyards, four sets of cooling towers, a chemical cleaning and

decontamination facility, water and wastewater treatment plants,

a chromium reduction facility, maintenance and laboratory

facilities, and two active landfills.  Several inactive

facilities are also located on the plant site.

On October 24, 1992, the Energy Policy Act of 1992, Pub. L.

102-486, which amended the Atomic Energy Act of 1954, §§ 2011-

2296 (1992, as amended), was signed into law.  The Energy Policy

Act establishes a new government corporation, the United States

Enrichment Corporation (USEC), whose charter is to provide

uranium enrichment services on a profitable and competitive

basis.  USEC leased DOE's Gaseous Diffusion Plant at Paducah

beginning July 1, 1993.  On April 26, 1996, the USEC

Privatization Act, Pub. L. 104-134, was enacted. 

The Energy Policy Act, the USEC Privatization Act and the

lease provisions between DOE and USEC set out certain obligations

for environmental conditions at the plant.  The Energy Policy Act

requires DOE to be responsible for the decontamination and

decommissioning, response actions, and/or Corrective Actions for
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conditions existing before the transition date.  "[A]ll

liabilities attributable to operation of the uranium enrichment

enterprise before the transition (July 1, 1993) shall remain

direct liabilities of the Department of Energy" Pub.L. 102-486

§1406(a).  Section 3109(c) of the USEC Privatization Act provides

that USEC "shall be liable for any liabilities arising out of its

operations after the privatization date."

The area surrounding PGDP is predominantly rural. 

Immediately adjacent to PGDP is the West Kentucky Wildlife

Management Area (WKWMA) comprised of 7000 acres, which is used by

a considerable number of hunters and fishermen each year.  A

portion of PGDP is located on property formerly owned by the

Department of Defense that includes the remnants of the Kentucky

Ordnance Works (KOW), a World War II-era facility where

trinitrotoluene (TNT) and other explosives were manufactured. 

The remaining area is lightly populated, and includes several

farms and residences.  The small communities of Grahamville and

Heath are located approximately two (2) miles east of the plant.

The community of Metropolis, Illinois is across the Ohio River

from PGDP.  PGDP is ten (10) miles west of Paducah, Kentucky.

PGDP is located within the drainage areas of Big Bayou and

Little Bayou creeks, which meet about three miles north of the

site and discharge into the Ohio River.  Big Bayou Creek, which
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flows along the western boundary of the plant, is a perennial

stream whose drainage extends from approximately two and one-half

miles south of the site to the Ohio River.  Little Bayou Creek,

which originated in the WKWMA, flows north toward the Ohio River

along a course that includes parts of the eastern boundary of the

plant.  During dry weather much of the flow in both creeks is due

to controlled effluent Releases from PGDP.  These effluents

constitute about 85 percent of the normal flow in Big Bayou Creek

and 100 percent in Little Bayou Creek.

The regional geology at PGDP is characterized by

Cretaceous, Tertiary, and Quaternary sediments overlying

Paleozoic bedrock.  The most important formation of these

geologic systems includes the Continental Deposits of the

Pleistocene/Pliocene series.  The sediments of the Continental

Deposits predominantly consist of clays, sands, and gravels.  The

gravel facies, which comprises the lower portion of the

formation, is recognized as the most important portion of the

formation because of its aquiferous characteristics and

continuous nature.  Accordingly, the unit has been termed the

Regional Gravel Aquifer (RGA). The RGA is the uppermost aquifer

at PGDP and serves as a local source of water to residences with

private wells surrounding PGDP.

Since establishment of the UE facility in 1951, materials
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defined as hazardous substances, pollutants and contaminants by

CERCLA and materials defined as hazardous waste and hazardous

constituents by RCRA and KRS Chapter 224 and the regulations

promulgated thereunder have been produced and disposed or

released at various locations at the Site including but not

limited to treatment, storage and disposal units.  Certain

hazardous substances, pollutants, contaminants, hazardous waste

and hazardous constituents have been detected and remain in

groundwater, surface water, sediments and soils at the Site.

Groundwater, surface water, sediments, soils and air pathways

provide routes, or potential routes, of migration of hazardous

substances, pollutants, contaminants, hazardous waste and

hazardous constituents into the environment.

                      IX.  SITE EVALUATION(S)

     Upon discovery of an area with potential or known Releases

of Hazardous Substances, pollutants or contaminants, or Hazardous

Wastes and Hazardous Constituents identified after the effective

date of this Agreement, DOE agrees to: (a) provide notice to EPA

and KNREPC in accordance with Section 300.405 of the NCP,

Conditions II.B.1 and II.B.2 of the EPA RCRA Permit and

Conditions IV.B.1 and IV.B.2 of the Kentucky Hazardous Waste

Permit; and (b) conduct removal site evaluations (SEs) in

accordance with Section 300.410 of the NCP, remedial SEs in
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accordance with Section 300.420 of the NCP, and SWMU assessments

in accordance with Condition II.B.3 of the EPA HSWA Permit and

Condition IV.B.3 of the Kentucky Hazardous Waste Permit.  The

Parties agree that the notifications provided by DOE pursuant to

the RCRA Permits shall fulfill the reporting requirements to EPA

and KNREPC specified in Section 300.405 of the NCP.  DOE shall

submit to EPA and KNREPC integrated Removal/Remedial SE and SWMU

Assessment Reports (hereafter referred to as SE Reports), in a

format consistent with Appendix D to this Agreement, for each

newly discovered area with potential or known Releases of

Hazardous Substances, pollutants or contaminants, or Hazardous

Wastes and Hazardous Constituents.  If the SE Report indicates

that a removal and/or RA under Sections 300.415 or 300.430 of the

NCP or the RCRA Permits is necessary, DOE shall conduct such

response actions in accordance with Sections X and/or Sections XI 

through XV (i.e., Removal Actions or RAs) of this Agreement.  If,

upon review of the SE Report, EPA and KNREPC determine that a

remedial investigation is necessary for an area, then DOE agrees,

subject to the dispute resolution procedures in Section XXV 

(Resolution of Disputes), to amend Appendix B to this Agreement

to include such areas and to conduct Additional Work at such

areas under the terms of this Agreement as needed.  

X.  REMOVAL ACTIONS
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A. Applicability:

DOE shall develop and perform removal actions, pursuant

to this Agreement, CERCLA, the NCP, and the IM provisions of the

RCRA Permits to abate, minimize, stabilize, mitigate or eliminate

the Release or threat of Release of Hazardous Substances,

pollutants or contaminants, or Hazardous Wastes and Hazardous

Constituents at or from PGDP.  DOE shall designate a PGDP On-

Scene Coordinator (OSC) as required by Section 300.120 of the

NCP.   The PGDP OSC shall be the point of contact between DOE,

EPA and KNREPC for all removal actions.   DOE agrees to submit to

EPA and KNREPC an annual Removal Action Report which describes

the removal actions performed during the previous fiscal year. 

As appropriate, this report shall meet the reporting requirements

to EPA of §300.165 of the NCP and the IM Reporting provisions of

condition II.E.3 of the EPA HSWA Permit and condition IV.E.3 of

the Kentucky Hazardous Waste Permit.  The report shall be

submitted as a section or appendix to the annual SMP.  

    Nothing in this Section or any other part of this Agreement

shall restrict EPA or KNREPC from taking any action authorized

under Section 106 of CERCLA necessary to abate Releases or

potential Releases of Hazardous Substances, pollutants or 

contaminants, or Hazardous Wastes or Hazardous Constituents at or



- 52 -

                      

from the facility that present an imminent and substantial

endangerment to public health or welfare or the environment. 

Likewise, nothing in this Agreement shall be construed as a

waiver of DOE's authority under Executive Order 12580 for

implementation of removal actions.  Pursuant to Executive Order

12580, DOE has authority to conduct removal actions under Section

104 of CERCLA, 42 U.S.C. § 9604.  Except as otherwise provided in

this Agreement, in the event of dispute, DOE will exercise its

authority to conduct removal actions under Section 104 of CERCLA,

42 U.S.C. Section 9604, pursuant to Executive Order 12580 for

Releases or threatened Releases covered by RCRA or KRS 224,

Subchapter 46, only after exhausting the dispute resolution

provisions of this Agreement.  The terms of this Agreement shall

not apply to those removal actions addressing Releases which are

not covered by RCRA or KRS 224, Subchapter 46.  Notwithstanding 

the foregoing, DOE will notify EPA and KNREPC of any removal

actions which are not covered by RCRA or KRS 224 Subchapter 46,

and, upon request, will provide copies of the work plans for such

removal actions.  The Parties understand that DOE is agreeing to

notify EPA and KNREPC and provide requested copies of work plans

for informational purposes only.

     The Parties agree that removal actions shall generally be

low-cost response actions, that deal with situations requiring a
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short-term response.  Removal activity is not intended to

supplant, compromise or foreclose RAs, including Interim RAs, at

the Site.  If a long-term remedy is planned, removal actions at

the Site may be used to mitigate the threat to human health and

the environment until the RA can be implemented.  Removal actions

shall, to the extent practicable, contribute to the efficient

performance of any anticipated long-term RA with respect to the

Release concerned.  In selecting an appropriate Removal Action,

the parties shall take into consideration the removal actions

outlined in section 300.415(d) of the NCP.  

B.  Removal Action Planning:

 Except as otherwise provided by this Section, prior to

initiating removal activities, DOE shall submit to EPA and KNREPC

for review and approval, a written Removal Notification (the

"Removal Notification").  Such submission shall be by return

receipt mail or hand delivery.  

     DOE's Removal Notification shall include the removal site

evaluation or summary of the administrative record constituting

an equivalent removal site evaluation, a description of the

factors considered in determining the appropriateness of the

Removal Action (i.e., NCP §300.415(b)(2)), and any information

produced through a remedial site evaluation, if any has been done

previously, and the current site conditions, to determine if
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Removal Action is appropriate.  The  Removal Notification shall

contain adequate specificity in defining the nature, extent and

duration of the activity to permit meaningful review and comment. 

    The Removal Notification shall identify whether a planning

period of at least six (6) months exists before on-Site

activities must be initiated.  The planning period shall commence

upon submission of the Removal Notification.  Removal actions for

which a six month or longer planning period exists shall be

defined as Non-Time critical.  The Removal Notification for Non-

Time Critical Removals shall include a schedule for submission of

an EE/CA (as defined below.)  All other removal actions shall be

defined either as time-critical or emergency actions.  

    Except as otherwise provided herein, EPA and KNREPC shall

review DOE's Removal Notification and shall respond with any

comments and/or objections within thirty (30) Days of their

receipt.  EPA and KNREPC may request additional time, not to

exceed twenty (20) Days, in which to respond to the Removal

Notification.  If EPA or KNREPC disagrees with the classification

of an action as removal rather than remedial, or any other aspect

of the proposed Removal Action, the disagreement shall be

resolved in accordance with Section XXV (Resolution of Disputes)

of this Agreement.  All removal actions subject to dispute

resolution shall be stayed until resolution of the dispute in
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accordance with Section XXV (Resolution of Disputes) of this

Agreement.  Unless otherwise provided herein, removal actions

under the terms of this Agreement will be taken at the facility

if pursuant to this Agreement: 1) DOE determines that a Removal

Action is appropriate and such determination is not disputed by

EPA or KNREPC, or is resolved in favor of DOE in dispute

resolution; or 2) EPA or KNREPC determines that a Removal Action

is necessary and DOE agrees to perform such removal or such

determination is resolved in favor of EPA or KNREPC in dispute

resolution.  EPA or KNREPC may require DOE to submit a Removal

Notification.  Such submission will be consistent with Condition

II.E. of the EPA HSWA Permit or Condition IV.E. of the Kentucky

Hazardous Waste Permit.  DOE shall submit the Removal

Notification within ninety (90) Days of receipt of the EPA or

KNREPC request.

   

C. Emergency Removal Action/Imminent Hazard

An emergency Removal Action taken because of imminent

and substantial endangerment to human health or the environment,

may be taken by DOE without following the notice, Removal

Notification and comment procedures of this Section, including

the commitment to exhaust dispute resolution in Subparagraph A

and the review and comment procedures of Subparagraph  B, only if
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consultation (i.e., development, review and approval of the

Removal Notification) would be impractical, considering the

exigencies of the situation.  In cases in which a Release at the

Site could cause imminent and substantial endangerment to the

public health or welfare or the environment, DOE shall proceed as

soon possible with the emergency Removal Action and notify EPA

and KNREPC in accordance with Section 300.125 of the NCP and

Conditions II.I. (Imminent Hazard) and I.D.14. (Twenty-Four Hour

Reporting) of the EPA HSWA Permit and Conditions IV. I. and

IV.D.14. of the Kentucky Hazardous Waste Permit.  A description

of the emergency and the technical specifications for the Removal

Action, including any further action needed to complete the

Removal Action, must be submitted in writing to EPA and KNREPC

within fifteen (15) Days of the Release.  The emergency Removal

Action must be consistent with the provisions of NCP Section

300.415, and the RCRA Permits.

D. Time-Critical Removal Actions

Upon EPA and KNREPC approval of the Removal

Notification for a proposed time critical removal action, DOE

shall implement the selected removal action.  The Removal

Notification submitted for a proposed time critical removal

action shall also meet the requirements of the Action Memorandum

Primary Document and the IM Work Plan requirements of Section
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II.E.1.b of the EPA HSWA Permit and condition IV.E.1.b of the

Kentucky Hazardous Waste Permit and shall include a proposed

response action.  DOE shall publish a notice of availability of

the administrative record for the selected removal action within

sixty (60) Days of the initiation of on-Site removal activity in

accordance with §300.415(m) of the NCP and the Administrative

Record requirements of §300.820 of the NCP.  Within thirty (30)

Days after the close of the comment period, DOE shall respond to

comments in a Time Critical Removal Action Responsiveness Summary

Primary Document for EPA and Kentucky review and approval in

accordance with Section XX of this Agreement.  The approved

Removal Notification and the Responsiveness Summary shall be

included in the Administrative Record.  

E. Non-Time-Critical Removal Actions

Upon  EPA and KNREPC approval of a Removal Notification

for a proposed non-time-critical Removal Action, and in

accordance with the schedule in the approved Removal

Notification, DOE shall submit to EPA and to the KNREPC for

approval, a D1 Engineering Evaluation/Cost Analysis (EE/CA)

Primary Document to further evaluate removal alternatives.  Upon

issuance of the Final EE/CA pursuant to Section XX

(Review/Comment on Draft/Primary Documents), DOE shall make the

Removal Notification, the EE/CA, and the Administrative Record
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available for public comment in accordance with NCP § 300.415(m)

and shall comply with the Administrative Record requirements of

NCP § 300.820.  Within thirty (30) Days of the close of the

public comment period, DOE shall submit for EPA and Kentucky

approval, a D1 Action Memorandum Primary Document which responds

to public comments and describes the selected response action. 

Within thirty (30) Days of EPA and KNREPC approval of the Action

Memorandum, DOE shall submit for EPA and KNREPC approval, a D1

Removal Work Plan Primary Document for the work to be performed

in completing the selected alternative.  The Removal Work Plan

shall provide a concise description of the activities to be

undertaken to comply with the requirements of this Agreement and

shall meet the IM Work Plan requirements of Section II.E.1.b of

the EPA HSWA permit and the requirements of Section IV.E.1.b of

the Kentucky Hazardous Waste Permit.  The Removal Work Plan shall

also contain, but not be limited to, the following:  1) a health

and safety plan; 2) a detailed design report (or schedule for

submitting a detailed design report); and 3) a schedule for the

completion of the work to be performed.  Removal Work Plans

requiring environmental sampling shall also include a sampling

and analysis plan and a quality assurance project plan.  Within 

fifteen (15) Days of EPA's and KNREPC's approval, DOE shall

commence implementation of the approved final Removal Work Plan



- 59 -

                      

in accordance with the requirements and time schedules set forth

in the approved Removal Work Plan.

F. Removal Action Document Review

Unless otherwise provided in this Agreement, any

Removal Notification, EE/CA, Action Memorandum, Time-Critical

Removal Responsiveness Summary, or Removal Work Plan to be

submitted pursuant to this section is a Primary Document subject

to review in accordance with Section XX (Review/Comment on

Draft/Final Documents) of this Agreement.  Any modification of a

D1 or D2 Removal Action Primary Document  shall be consistent

with the purposes of this Agreement, CERCLA, the NCP, the EPA

HSWA Permit and the Kentucky Hazardous Waste Permit, and EPA

guidance and policy documents.  The approved final EE/CA, Action

Memorandum or Removal Work Plans required under this Section

shall be incorporated into and be enforceable under this

Agreement.  Associated timetables and deadlines will be included

in Appendix C and the SMP as appropriate.

XI.  REMEDIAL INVESTIGATIONS

1.  DOE shall develop and perform remedial investigations

pursuant to this Agreement, CERCLA, the NCP, RCRA Sections

3004(u) and (v), and 3008(h), the RCRA Permits and the Corrective

Action requirements of KRS 224 Subchapter 46.  DOE agrees that it

shall submit a D1 RI/FS Work Plan and conduct an RI for each
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Potential OU and CS OU, as defined in the most recently approved

SMP.  In accordance with this Agreement, an RI Report shall be

prepared separately for any final RA.  The RI/FS Work Plans and

RI Reports shall be developed in a format consistent with

Appendix D to this Agreement.  The work plan shall be submitted

in accordance with the Timetables and Deadlines set forth in

Appendix C of this Agreement.  The D1 RI/FS Work Plans shall

describe the plan for implementing the RI (including a Baseline

Risk Assessment) and FS and shall be reviewed in accordance with

Section XX (Review/Comments on Draft/Final Documents) of this

Agreement.  The scope of the RI and Baseline Risk Assessment

shall reflect the scope of the response action for the OU under

consideration.  The RI/FS Work Plan shall describe how Interim

RAs or removal actions, as defined under this Agreement, will be

considered throughout the RI/FS to support a bias for action, as

described in the NCP Program Management Principles (40 CFR

300.430(a)(1)(ii)).  

2.  For each of those areas in PGDP SWMU/AOC List of

Appendix B to this Agreement, RIs shall be conducted which shall

meet the purposes set forth in Section III (Purposes of

Agreement) of this Agreement.  The SWMUs and AOCs in Appendix B

shall be grouped into Potential OUs in the SMP to facilitate

effective RI/FS scoping for the Site.  For SWMUs and AOCs for
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which DOE is required to conduct an RFI pursuant to its RCRA

Permits, the Parties agree that the RFI and RI shall be combined

into a single investigation designed to meet the requirements of

both the RCRA Permits and the purposes of this Agreement, as

described in Section IV.A.  In accordance with the requirements

of Section XIV (Proposed Plan(s)/Record(s) of Decision) to this

Agreement, DOE will, at a minimum, submit D1 Proposed Plans to

EPA and KNREPC for those Potential OUs and CS OUs listed in the

most recently approved SMP.  If EPA or KNREPC determine that

Additional Work is necessary to complete the RI for such a unit,

then DOE agrees, subject to the dispute resolution procedures in

Section XXV (Resolution of Disputes), to conduct Additional Work

at such unit, under the terms of this Agreement.

3.  Consistent with Section XX.E (Review/Comment on

Draft/Final Documents; Meetings of Project Managers) of this

Agreement, for each RI/FS Work Plan, an RI/FS Scoping meeting

will be held in an effort to develop a general consensus on the

scope of the RI/FS Work Plan.  The purpose of RI/FS scoping is to

ensure that KNREPC, EPA and other stakeholders have the

opportunity to provide input into designing the work plan so as

to minimize comments on the D1 RI/FS Work Plan and thereby

accelerate the review, comment and approval process.  To

facilitate this effort, DOE shall submit a D1 RI/FS scoping
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document for EPA and Kentucky review at least fifteen (15) Days

prior to the RI/FS Scoping meeting.  The scoping document may

serve as a portion of the RI/FS Work Plan, thereby eliminating

duplication of efforts.  The RI/FS Scoping Document shall be

developed in a manner consistent with Appendix D to this

Agreement.   

 XII.  FEASIBILITY STUDIES

As specified herein, DOE agrees it shall conduct an FS for

each Potential OU and CS OU, as defined in the most recently

approved SMP, and in accordance with this Agreement. An FS shall

be separately conducted for any OU carved out from a larger

Potential OU or pursuant to Section XIV.B of this Agreement for

the purpose of expediting Remedial Action. If an Interim RA is to

be performed on an OU carved out in this manner, its separate FS

may be limited as appropriate to the scope of that action.  An FS

shall be required when the Baseline Risk Assessment, for the

Potential OU or a portion thereof, identifies a risk that

requires an evaluation of remedial alternatives.  At a minimum,

an evaluation of alternative remedies (i.e., an FS) to address

any Release shall be conducted when the circumstances listed

below are present.

" The Baseline Risk Assessment shows that the

cumulative carcinogenic risk for an individual
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exposed to a given Release, based on a reasonable

maximum exposure for both current and future land

use, is greater than 10-6, or;

" The Baseline Risk Assessment shows that the non-

carcinogenic hazard quotient for an individual

exposed to a given Release, based on a reasonable

maximum exposure for both current and future land

use, is greater than 1, or;

" The Release has caused adverse environmental

impacts;

" Maximum Contaminant Levels, non-zero Maximum

Contaminant Level Goals, or other Chemical-

Specific ARARs are exceeded, or;

" Other site-specific or Release-specific

circumstances warranting an evaluation of

alternatives.

  For each FS, a D1 report on the FS shall be submitted in

accordance with the Timetables and Deadlines set forth in

Appendix C of this Agreement.  The D1 FS shall be reviewed in

accordance with Section XX (Review/Comments on Draft/Final

Documents).  The FS shall be based on the RI and shall meet the

purposes set forth in Section III (Purposes of Agreement) of this

Agreement.  For SWMUs for which DOE is required to conduct a CMS
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pursuant to its RCRA Permits, the Parties agree that the CMS and

FS shall be combined into a single study designed to meet the

requirements of both the RCRA Permits and the purposes of this

Agreement.  The FS Report shall be developed in a format

consistent with Appendix D to this Agreement.

  XIII.  OPERABLE UNITS

The Site shall be segregated into Potential OUs and CS

OUs for the purpose of scoping and planning RI/FS activities. 

Potential OUs shall be developed for source areas and CS OUs

shall be developed for environmental media contaminated by

commingled source releases.  OUs for Interim or final RAs may be

designated for all or any portion of a Potential OU or CS OU.

A. Potential Operable Units

Pursuant to Section XVIII (Site Management, Timetables and

Deadlines, Budget Planning and Execution, Cost and Productivity

Savings), DOE agrees that it shall develop a list of Potential

OUs, which includes the units in Appendix B to this Agreement, to

effectively manage the implementation of RI/FS activities for the

site.  Potential OUs shall meet the purposes set forth in Section

III (Purposes of Agreement) of this Agreement.

B. Comprehensive Site Operable Units

 1.  A Comprehensive Site (CS) OU is an OU which

integrates the information obtained from Potential OU RI/FS
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activities regarding environmental media (i.e., surface water OU

and ground water OU) which has been contaminated by commingled

source Releases.   The final RA for any given CS OU shall be

evaluated after issuance of all RODs concerning the environmental

medium at issue and after completion (excluding long term

monitoring and/or Operation and Maintenance) of all final RA(s)

for the sources contributing to the commingled contamination. 

The environmental medium and the sources causing the commingled

contamination shall be collectively evaluated under the final CS

OU.  For each CS OU for which there exists insufficient data to

adequately characterize the nature and extent of any

contamination, DOE shall develop and submit to EPA a CS OU RI/FS

Work Plan (e.g., RI/FS Strategy for the environmental medium) and

a RI Report to be finalized in accordance with Section XX

(Review/Comment On Draft/Primary Documents) of this Agreement. 

The schedule for submission of each CS OU RI/FS Work Plan and RI

Report shall be included in the appropriate annual Site

Management Plan.  The CS OU RI Report shall include a baseline

risk assessment for the risk remaining at the Site associated

with the CS OU and shall incorporate by reference all data

collected pursuant to the RIs for any Interim remedial action OUs

or Removal Actions being encompassed in the CS OU.  The CS OU RI

Report shall summarize all relevant CS OU RI data for the CS OU,
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including any data collected after the effective date of all RODs

for Interim RA OUs and removal actions collectively being

evaluated under the CS OU.  The  CS OU RI shall also gather any

additional sampling data if necessary to support the CS OU RI

Report (including baseline risk assessment) and FS.  

2. A final CS OU shall be designated upon issuance of

the last final ROD for the Site.  The final CS OU shall evaluate

all RODs subject to review under Section XXX (Five Year Review)

for a determination of whether any further RA will be necessary

due to residual risks which resulted in Hazardous Substances,

pollutants or contaminants, or Hazardous Wastes and Hazardous

Constituents remaining at the site above levels that allow for

unlimited use and unrestricted exposure under the applicable

risk/exposure scenario.   

C. Operable Units

DOE agrees that a proposed designation of RODs for OUs

(OUs), including, as appropriate, OUs carved out from previously-

identified Potential OUs, shall be included in its annual Site

Management Plan.  The Parties shall make selections of the OUs

for the Site, annually, in accordance with Section XVIII (Site

Management, Timetables and Deadlines, Budget Planning and

Execution, Cost and Productivity Savings) of this Agreement, or

as appropriate to support a bias for early response actions, as
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described in Section XIV.B of this Agreement.  OUs may

incorporate other OUs for which remedies have already been

selected in a ROD, where appropriate (i.e., Comprehensive Site

OU, RODs containing final remedy decisions following Interim RAs)

to ensure that multiple remedies continue to be protective of

human health and the environment.  OU(s) and Potential OUs shall

meet the purposes set forth in Section III (Purposes of

Agreement) of this Agreement.

XIV.  PROPOSED PLANS/RECORDS OF DECISION

 A. Potential/Comprehensive Site Operable Unit Remedial

          Actions:

1.  In accordance with the schedule in Appendix C and

following completion of the review in accordance with Section XX

(Review/Comment On Draft/Primary Documents) by EPA and KNREPC of

the RI Reports and the corresponding FS Reports for those

Potential OUs and CS OUs listed in the most recently approved

SMP, DOE shall submit a D1 Proposed Plan(s) for RA(s), including

proposed Timetables and Deadlines for the submittal of the RD

Work Plan(s) and RA Work Plan(s), to EPA and KNREPC for review in

accordance with Section XX (Review/Comment On Draft/Primary

Documents) of this Agreement.  Proposed Plans for Potential and

CS OU final RAs shall be supported by a complete RI/FS (including

a baseline risk assessment) in which the RI/FS data and
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evaluations to support the final RA are commensurate to the scope

of the proposed operable unit.  Site-specific data needs,

evaluation of alternatives and the appropriate documentation

necessary to support a Proposed Plan for a Potential or CS OU for

an RA shall reflect the scope and complexity of the site problems

being addressed (Section 300.430(a)(1)(ii)(C)). 

2.  Subject to Section XL (Reservation of Rights) of

this Agreement, EPA and/or KNREPC will develop a Statement(s) of

Basis and a draft modified RCRA Permit(s) consistent with the

approved Proposed Plan, pursuant to Condition II.G. of the EPA

HSWA Permit and Condition IV.G. of the Kentucky Hazardous Waste

Permit for selection of the WAG/WAG Group final remedy.  Where

practicable, and subject to Section XL (Reservation of Rights),

EPA and KNREPC agree that the Statement of Basis and permit

modification for such a final remedy will be contemporaneously

developed and processed along with the Proposed Plan and ROD.

B. Expediting Actions under Remedial Authority:

Subject to Section XXV (Resolution of Disputes), any of

the Parties may propose expediting Remedial Action for a part of

any Potential OU listed in the most recently approved SMP, in

accordance with CERCLA, the NCP, Condition II.E of the EPA HSWA

Permit, and Condition IV.E. of the Kentucky Hazardous Waste

Permit, so that an RA is performed on that part ahead of the time
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when the RA is scheduled for the entire OU as listed.  By way of

example (but not of limitation), expediting Remedial Action might

be considered for achieving significant risk reduction quickly

and/or efficiently, to expedite the completion of total site

cleanup, or to respond to some immediate site threat.  RAs

expedited in this manner may be either interim or final with

respect to the OU being carved out for remediation ahead of the

entire OU listed in the SMP.  An Interim RA is limited in scope

and shall be followed by a final RA that completes protection of

human health and the environment through a final remedy decision. 

Proposed Plans for final RAs shall be supported by a complete

RI/FS (including a baseline risk assessment) in which the RI/FS

data and evaluations to support the final RA are commensurate to

the scope of the proposed OU being remediated on an expedited

basis.  Site-specific data needs, evaluation of alternatives and

the documentation necessary to support a Proposed Plan for a

selected remedy for an Interim RA shall reflect the scope and

complexity of the site problems being addressed (Section

300.430(a)(1)(ii)(C) of the NCP).  Few alternatives (in some

cases only one) should be developed for Interim RAs, and

completed baseline risk assessments generally are not necessary

for Interim RAs when sufficient data is otherwise available to

support interim action decisions. 
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C. Proposed Plan Review, Approval and Public Notice:

The Proposed Plans shall meet the purposes set forth in

Section III (Purposes of Agreement) of this Agreement.  Following

approval by the EPA and KNREPC pursuant to Section XX

(Review/Comment On Draft/Primary Documents) of this Agreement,

DOE shall publish the Final Proposed Plan for public review and

comment in accordance with Section 117(a) of CERCLA, 42 U.S.C. §

9617(a), the NCP, EPA policy and guidance, and KRS 224 Subchapter

46 and the regulations promulgated pursuant thereto.  The Parties

agree that public notice of the Proposed Plan may be issued

jointly with public notices of any proposed modifications of

DOE's RCRA Permits.  The period for public review shall be

coordinated to meet NCP and the RCRA Permit requirements.  Within

ten (10) Days of the completion of the public comment period, all

Parties shall confer with each other about the need for

modification of the Proposed Plan and additional public comment

based on the public response.  

D. ROD Review, Approval and Final Issuance:

1.  For purposes of expediting the ROD development and

review, the Parties agree that the Draft Primary Document review

process shall not apply.  Instead, DOE shall submit, within

thirty (30) Days of the close of the public comment period, and

any extensions thereof, a Draft-Final ROD, including the
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responsiveness summary, to EPA and KNREPC in accordance with the

schedule in Appendix C.  The Draft-Final ROD shall be developed

in accordance with appropriate guidance, shall meet the purposes

set forth in Section III (Purposes of Agreement) of this

Agreement, and include proposed timetables and deadlines for

submittal of the RD Work Plan(s).  A review in accordance with

Section XX (Review/Comment On Draft/Primary Documents) shall be

conducted on the Draft-Final ROD.  If the Parties agree on the 

Draft-Final ROD, the ROD shall be adopted by EPA, KNREPC and DOE,

and then DOE shall issue the final ROD pursuant to CERCLA Section

120(e)(4).  If, after exhausting the dispute resolution

provisions of this Agreement,  EPA and DOE are unable to reach

agreement on a Draft-Final ROD, the selection of the RA shall be

made by the Administrator of EPA, or his or her delegatee, and

EPA shall then prepare the final ROD.  The selection of the RA by

the Administrator of EPA shall be final as to EPA and DOE and

shall not be subject to dispute under Section XXV (Resolution of

Disputes).  If, after the dispute resolution process, KNREPC and

EPA are unable to reach an agreement on RA selection, then KNREPC

reserves its rights, if any, to impose a permit modification 

consistent with KNREPC's hazardous waste statutes and regulations

and to enforce those requirements in accordance with Section XL

(Reservation of Rights) of this Agreement. 
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2.  Notice of the final ROD shall be published by DOE with

EPA and KNREPC's concurrence (provided that KNREPC concurs with

the ROD), and shall be made available to the public prior to the

commencement of the RA, in accordance with Sections 117(b),(c),

and (d) of CERCLA, 42 U.S.C. §§ 9617(b),(c), and (d), RCRA and

KRS Chapter 224 and the regulations promulgated thereunder.  EPA

and/or KNREPC shall propose any modifications necessary to the

Corrective Action provisions of DOE's RCRA Permit in conjunction

with the notice of the Proposed Plan and final ROD.

XV.  REMEDIAL DESIGNS/REMEDIAL ACTIONS

The RD/RAs shall meet the purposes set forth in Section III

(Purposes of this Agreement) of this Agreement and the RODs.  In

accordance with the schedule in Appendix C and following final

issuance of each ROD, DOE shall submit a D1 RD Work Plan for the

RA selected in the ROD for review in accordance with Section XX

(Review/Comment on Draft/Final Documents).  The RD Work Plans

shall include appropriate Timetables and Deadlines for developing

the design and submission of the secondary Intermediate RD

Report(s) (e.g., 30 per cent design, 60 per cent design) and the

D1 RD Report, and submission of a RA Work Plan.  The secondary

Intermediate RD Reports and the D1 RD Reports shall be reviewed

in accordance with Section XX (Review/Comment on Draft/final
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Documents).  In accordance with the schedule in Appendix C and

the schedule in the approved RD Work Plans, DOE shall submit a D1

RA Work Plan with a schedule for implementing the selected RA and

for submitting a Construction Quality Control Plan, a Post

Construction Report, an Operation and Maintenance Plan, and a

Final Remediation Report (as such terms are more fully defined in

Appendix D.)  The RA Work Plans, the Construction Quality Control

Plans, the Post-Construction Reports, the Operation and

Maintenance Plans and the Final Remediation Reports shall be

reviewed in accordance with Section XX (Review/Comment on

Draft/Final Documents).  The parties acknowledge the requirement

of CERCLA Section 120 (e)(2), 42 U.S.C. § 9620(e)(2), that

substantial continuous physical on-Site RA commence within 15

months of completion of the RI/FS.    

XVI.   DELIVERABLES

DOE agrees to submit to EPA and KNREPC certain deliverables

to fulfill the obligations and meet the purposes of this

Agreement.  A schedule for submittal of these deliverables shall

be specified in Appendix C to this Agreement.  Deliverables which

include engineering plans for construction, modification or

operation of environmental restoration facilities, or which

describe RAs, shall be certified by a registered professional in

accordance with applicable law.  All Primary Document (as such
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term is hereinafter defined) deliverables shall be signed and

certified in accordance with 40 CFR §270.11(d).

XVII.   GUIDANCE

EPA agrees to provide DOE with guidance and policy in

response to DOE's written request to assist DOE in the

performance of the requirements under this Agreement.  EPA shall

respond to DOE's request within fifteen (15) Days of receipt of

the written request.  KNREPC agrees to respond within 15 days to

any written request from DOE for information to assist DOE in the

performance of the requirements under this Agreement.

XVIII. SITE MANAGEMENT, TIMETABLES AND DEADLINES,
BUDGET PLANNING AND EXECUTION,
COST AND PRODUCTIVITY SAVINGS

A.  Site Management Plan

DOE shall submit a D1 annual Site Management Plan (SMP) each

year to EPA, KNREPC and other Stakeholders no later than November

15, of each fiscal year (FY) for timetables, deadlines and

projected activities pertaining to the next fiscal year (i.e.,

FY+1) and beyond.  The currently effective annual SMP shall

remain operative until the next annual SMP is finalized.  KNREPC

and EPA shall review and comment on the D1 SMP within thirty (30)

Days of receipt.  DOE shall revise the D1 SMP, if necessary, and

submit a D2 SMP within fifteen (15) Days of receipt of EPA and

KNREPC comments.  The Parties agree to finalize the SMP in
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accordance with the provisions of Subsection I of Section XX 

(Review/Comment on Draft/Final Documents) of this Agreement.  The

purpose of the SMP is to coordinate and document the selected OUs

(including Potential OUs and CS OUs), removal actions and

proposed removal actions (to the extent possible), work

priorities, projected activities, and Timetables and Deadlines. 

The D1 SMP shall provide a list of the Potential OUs and CS OUs,

as currently defined, based on information available in the

current or previous fiscal years.  The Potential OU and CS OU

lists shall identify the SWMUs/AOCs in Appendix B to this

Agreement which are included in each Potential OU and CS OU.  A

brief justification shall be provided for the inclusion of the

SWMUs/AOCs in each Potential OU or CS OU.  The SMP shall include

a list of OUs, their ROD issuance dates, a brief description of

their current RD/RA status and any published Explanation of

Significant Difference.  The SMP shall include an updated list of

Removal Actions and a description of Removal Actions carried out

during the previous fiscal year, in accordance with Section X

(Removal Actions) of this Agreement.  The SMP shall also include

a section establishing priorities and Timetables and Deadlines

for commitments and long-term projections, in accordance with

this Section of the Agreement and based on consideration of other

relevant factors, including but not limited to:
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1. the logical progression toward cleanup;

2. the reduction of short-term and long-term human health and   

  environmental risk;

3. existing requirements of this Agreement;

4. the life-cycle cost of individual projects;

5. logistic, engineering, technical, and health and safety     

concerns related to proposed projects;

6. any impacts on related projects, including the costs and    

scheduling of such projects;

7. detrimental impacts of significant fluctuations in resource

requirements from year to year;

8. DOE's management capabilities;

9. new or emerging technologies;

10. KNREPC's and EPA's oversight capabilities;

11. changing priorities as a result of new information;

12. views expressed by local elected officials;

13. views expressed by the public;

14. any consensus views expressed by the PGDP Citizens Advisory

Board;

15. the Congressional budget appropriation, OMB apportionment,

and DOE PGDP EM allotment for FY, as well as the PGDP EM

allotment in the President's budget for FY+1 and associated

outyear funding targets;
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16. the completeness and accuracy of the scope, schedule, and

costs for the tentative FY tasks;

17 the status of ongoing projects; and 

18. costs savings initiatives and productivity improvements.

The parties to this Agreement recognize that the management

of the Site remains solely a DOE responsibility; however, the

development of the SMP shall include the input and consultation

of EPA and KNREPC.

B.  Scoping Work Priorities

DOE agrees to establish a basis for prioritizing response

actions with the input and consultation of EPA and KNREPC, and to

document the prioritization criteria in the annual SMP.   The SMP

prioritization criteria shall be used to prioritize the

investigatory activities required for the Potential OUs and CS

OUs identified in the annual SMP, and for identifying and

implementing response actions.  The D1 annual SMP shall identify

the priorities by ranking the Potential OUs and CS OUs according

to the prioritization criteria.  

The D1 annual SMP shall include a list of commitments and

long-term projections, developed in a manner consistent with the

prioritization described herein, which identify the submittal

dates for deliverables that correspond to work activities for

FY+1 and FY+2, and any enforceable outyear commitments, ROD
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issuance dates for FY+1 and FY+2, ROD issuance target dates by

fiscal year quarters for FY+3 and beyond for all Potential, CS

and RA OUs defined pursuant to this Agreement.  DOE, KNREPC and

EPA agree that the dates for FY+3 RODs and beyond will be

nonenforceable and used by all Parties for planning purposes and

to develop an understanding of the resource needs that the

implementation and oversight of the environmental restoration

activities will require. However, the outyear completion dates

for the surface and ground water OUs shall be considered

enforceable timetables and deadlines  in accordance with the

provisions of Subsection C (Timetables and Deadlines) of this

Section.  Commitments for FY+1 and FY+2 shall become current FY

commitments in accordance with the provisions of Subsection C

(Timetables and Deadlines) of this Section.

C.  Timetables and Deadlines

Enforceable timetables and deadlines for current FY

Commitments are contained in Appendix C to this Agreement. 

Enforceable timetables and deadlines for FY+1 and FY+2

commitments and completion dates for the surface and groundwater

OUs are contained in the most recently approved annual SMP.

Enforceable timetables and deadlines under this Agreement shall

be limited to FY, FY+1, FY+2, and completion dates for the

surface water and ground water OUs.  The FY+1 timetables and
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deadlines in the most recently approved SMP shall be incorporated

into Appendix C to this Agreement and shall become current FY

timetables and deadlines on October 1, FY+1.

D. Budget Planning

1. DOE shall use its best efforts and take all necessary

steps to obtain sufficient and timely funding to meet all of its

obligations under this Agreement.  DOE's compliance with the

Budget Planning and Execution provisions of this Agreement shall

constitute compliance with the above standard. The Parties

acknowledge Executive Order 12088's requirement that DOE include

sufficient funds in its budget request to the President to

support the activities and requirements to be conducted under

this Agreement.

2. It is DOE's intent to identify, evaluate and implement

opportunities to control project costs and increase productivity

in meeting its obligations under this Agreement.  EPA and KNREPC

intend to assist DOE in its commitment to identify, evaluate and

implement productivity gains and cost saving measures.  The

parties agree that budget targets provided by the Office of

Management and Budget (OMB) and DOE-HQ shall be considered in

establishing the requirements and schedule under this Agreement

but further and specifically agree that the targets shall not

strictly drive the requirements and schedule of this Agreement. 
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In any action to enforce any provision of this Agreement, DOE may

raise as a defense that its failure or delay was caused by the

unavailability of appropriated funds.  Kentucky disagrees that an

Anti-Deficiency Act Defense or any other defense based on the

lack of appropriations or funding exists.  However, Kentucky and

DOE agree and stipulate that it is premature at this time to

raise and adjudicate the existence of any such defense.

Acceptance of this provision (or any other specific reservation

of rights by Kentucky) does not constitute a waiver by DOE of its

right to argue that its obligations under this Agreement are

subject to the provisions of the Anti-Deficiency Act, 31 U.S.C.

Section 1341.

3. DOE shall consult with EPA and KNREPC in formulating

its annual Environmental Management (EM) budget for PGDP,

including project work scope and management, priorities, and

schedules/compliance dates.  DOE shall provide EPA and KNREPC

with all necessary information and briefings on the budget

formulation, including funding information at the level of the

Activity Data Sheet (ADS) (or its Project Baseline Summary (PBS)

successor) or the work breakdown structure (WBS) level, if

requested.  EPA and KNREPC will continue to serve as ex-officio

members of the Oak Ridge Reservation Environmental Restoration

Prioritization Board which may serve as one of the means by which
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DOE provides EPA and KNREPC with budget formulation and project

management information.  In addition, DOE shall provide EPA and

KNREPC with budget and project information as follows:

a.  Planning for FY and FY + 1

1. Prior to the submission of the annual SMP by DOE,

(between July and October of each year), and for the purpose of

providing early input into development of the annual SMP, the

parties shall evaluate the FY and FY + 1 schedule, current

projected cost and funding information, WBS summaries and any

cost savings initiatives and productivity improvements.  Further,

during negotiations of Task Work Agreements (TWAs) and Incentive

Task Orders (ITOs),  DOE shall inform EPA and KNREPC of potential

changes in project workscope and/or project costs from the

workscope and/or project costs contained in previously approved

primary documents or ADS (or its Project Baseline Summary (PBS)

successor) cost estimates.  Upon request, DOE shall provide

copies of finally negotiated TWAs and ITOs to EPA and KNREPC. 

The parties recognize that the terms of TWAs and ITOs are

developed through negotiations between DOE and its contractors

and that the final terms of these contracts are not subject to

the dispute resolution provisions of this Agreement. 

Notwithstanding the foregoing, the parties understand and agree

that if project workscopes change from  previously approved
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workscopes contained in primary documents, DOE shall submit such

changes as a modification to the appropriate primary document. 

The modification request shall be subject to review and approval

by EPA and KNREPC and to the dispute resolution provisions of

this Agreement.

2. Within thirty (30) days after Congressional

appropriation of the FY budget, DOE shall brief EPA and KNREPC on

the budget appropriation and proposed Environmental Management

(EM) funding allocations for the new FY at the level of the ADS

(or its Project Baseline Summary (PBS) successor) or below, if

requested.  If there is a delay in Congressional appropriations

beyond the first of the new federal fiscal year, DOE shall inform

EPA and KNREPC of any continuing resolution action and the impact

of the delay on its ability to meet the requirements of this

Agreement. EPA and KNREPC will review this information and may

recommend reallocation of available funds.  

3. Within ten (10) days of the DOE EM allotments to ORR,

DOE-ORR shall brief EPA and KNREPC on the DOE-ORR EM allotments

at the level of the ADS (or its Project Baseline Summary (PBS)

successor) or below, if requested. 

4. After receipt of the DOE EM allotments to PGDP, but no

later than sixty (60) Days after OMB's apportionment of the DOE's

FY EM appropriation, the parties shall evaluate all projects
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scheduled for FY and FY + 1 in light of the factors in Section

XVIII.A. and cost and productivity savings and determine if the

PGDP EM allotment exceeds or is less than the projected costs for

the proposed work.  If the PGDP EM allotment is greater than the

projected costs, DOE shall propose additional work or an

acceleration of scheduled work at PGDP. DOE may propose using

part or all of the excess allotment for activities not covered by

this agreement. EPA and KNREPC will review the proposals and may

approve changes in the FY and FY + 1 Timetables and Deadlines in

Appendix C. 

5. If DOE believes that adequate funds or appropriations

are not available to comply with the FY obligations of this

Agreement, DOE shall nonetheless make a good faith effort to

comply with the enforceable commitments for FY.  A good faith

effort may, but does not necessarily, include one or more of the

following actions:  rescoping or rescheduling the work being

performed under this agreement consistent with the enforceable

commitments, developing and implementing new productivity or

cost-saving measures, requesting re-allotments or reprogramming

of appropriated funds, and seeking supplemental appropriations.  

6. If DOE believes that adequate funds or appropriations

are not available to comply with the FY obligations of this

Agreement, DOE may submit a request within forty-five (45) 
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business days of PGDP's budget allotment to modify the

enforceable Timetables and Deadlines for the current FY

commitments contained in Appendix C in accordance with Section

XXXIX (Modification of Agreement) and this subsection to the

Agreement.  The request must include a draft revised Appendix C. 

KNREPC and EPA shall review and comment on the draft revised

Appendix C within fifteen (15) business days of receipt.  Within

fifteen (15) business days of receipt of KNREPC and EPA comments,

DOE will revise, if necessary, the draft revised Appendix C and

submit a D2 Appendix C.  The parties agree to finalize Appendix C

in accordance with the provisions of Subsection I of Section XX

(Review/Comment on Draft/Final Documents) of this Agreement and

to incorporate  necessary revisions to Appendix C approved in

accordance with this Subsection into this Agreement, in

accordance with Section XXXIX (Modification of Agreement) of this

Agreement.  Also, at any other time DOE learns that adequate

funds or appropriations are not available, it shall notify EPA

and KNREPC within thirty (30) Days of learning such information. 

7. KNREPC and EPA will consider the following factors in

reviewing a request for a revision of the Timetables and

Deadlines in Appendix C:  DOE's efforts to comply with the

requirements of paragraph D.a.5 of this section; public comments

received; consensus views of the PGDP site-specific advisory
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board; the impact of the proposed revision on human health and

the environment; the impact of the revision on project

management, life-cycle costs and logistic, technical, and

engineering issues related to the project; new or emerging

technologies; new technical or characterization information; site

priorities identified through consultation among DOE, EPA, KNREPC

and the public; the Congressional budget appropriation, OMB

apportionment, and DOE-ORR and PGDP EM allotment for FY; DOE's

efforts to achieve project cost savings and increases in

productivity; and other relevant factors.

b. Planning for FY + 2

1. DOE PGDP shall provide EPA and KNREPC with information

on the EM planning budget for fiscal year + two (FY +2 ), within

seven (7) Days of DOE PGDP receiving such information, including

any information on OMB and DOE-HQ target funding guidance. 

Within twenty-one (21) Days of DOE-PGDP receiving target funding

guidance, DOE-PGDP shall provide EPA and KNREPC with a

preliminary assessment of its impacts at PGDP.  DOE shall also

provide a copy of PGDP's initial contractor budget guidance to

EPA and KNREPC within two (2) weeks after its issuance.

2. By February 1 of each year, DOE shall prepare a draft

Integrated Priority List for PGDP.  DOE shall provide EPA and



- 86 -

                      

KNREPC with a copy of its draft Integrated Priority List for PGDP

and an assessment of the budget targets on site priorities by

February 15 of each year.  The list shall prioritize all PGDP

waste management and environmental restoration activities

(including all enforceable commitments of this Agreement) and may

include other site activities, as appropriate.

3. Between February 1 and the date that DOE submits its

annual budget request and supporting ADS (or its Project Baseline

Summary (PBS) successor) for PGDP EM activities to DOE-HQ, DOE,

EPA and KNREPC shall meet and discuss project work scope,

priorities, and funding levels required to comply with the

obligations of this Agreement.  DOE may revise its budget request

and supporting documentation in response to issues raised by EPA

and KNREPC during this timeframe.  In the event that issues are

not resolved with DOE, DOE shall submit with its budget request

to DOE-HQ an outline of any unresolved issues identifying the

issues, and DOE's and EPA's and KNREPC's respective positions

with respect to those issues, along with an estimate of the

funding necessary to meet the requirements and obligations of

this Agreement.  In addition, if EPA or KNREPC disagree with

DOE's assessment, they may jointly or individually prepare an

assessment of the impacts as it relates to PGDP and DOE shall

include a copy of the assessment(s) and any comments with its
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budget request to DOE-HQ.  DOE shall provide EPA and KNREPC with

a complete copy of the budget request and attached documentation

relating to PGDP that is sent to DOE-HQ.

4. After submission of the PGDP EM budget request to DOE-

HQ, and prior to submission of the EM budget request to the

Secretary of DOE, it is DOE's intent to provide EPA and KNREPC

with a copy of any additional written analyses of the proposed

PGDP budget and/or potential changes to the proposed PGDP EM

budget and any analyses of associated potential impacts on work

required under this Agreement sent from PGDP or DOE-ORR to DOE-HQ

concerning the PGDP EM budget, subject to a claim of privilege by

DOE.  In the event of a claim of privilege, DOE shall provide EPA

and KNREPC with an explanation setting forth the basis for the

claim of privilege. In the event that DOE changes its intent to

provide EPA and KNREPC with the documentation required by this

paragraph, DOE shall provide EPA and KNREPC with a written

explanation as to why such documentation will no longer be

provided.  DOE's decision is not subject to the dispute

resolution provisions of this Agreement.

5.  If the issues raised by EPA and/ or KNREPC are not

resolved prior to DOE's submission of its budget request to the

Office of Management and Budget (OMB), DOE shall include an

outline of any unresolved issues at PGDP identifying the issues
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and DOE's and EPA's and/or KNREPC's respective positions with

respect to those issues, including any comments submitted by EPA

and/or KNREPC and an estimate of the funding necessary to meet

the requirements of this Agreement with DOE-HQ's budget request

submitted to the OMB. 

6. Within 10 days of the President's submission of the FY

+ 1 budget to Congress, DOE shall submit to EPA and KNREPC a

summary of the budget request forwarded to DOE-HQ by DOE-ORR and

submit to EPA and KNREPC the DOE-PGDP budget request contained in

the President's budget.

7. Within thirty (30) days after the President's

submission of the FY + 1 budget to the Congress, DOE shall brief

EPA and KNREPC on the President's budget request as it relates to

the PGDP at the level of detail of the ADS (or its Project

Baseline Summary (PBS) successor) or below, if requested.  At

this briefing, DOE shall provide EPA and KNREPC with a written

description of the funding levels included in the President's

budget request as it relates to PGDP and identification of any

differences between these levels and the levels necessary to

comply with the terms of this Agreement, along with an assessment

of the impacts these differences may have on DOE's ability to

meet its requirements under this Agreement. 
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E.  Budget Execution for the Current FY

1. During the regularly scheduled project manager

meetings, the project managers in their review of the progress of

projects scheduled for the year shall discuss potential cost

savings initiatives and productivity gains for the projects.

2. DOE shall provide EPA and KNREPC with copies of any

PGDP program execution guidance at the same time it is provided

to DOE's contractors.  DOE shall consult with EPA and KNREPC in

reviewing WBS summaries prepared by the contractors.

3. Throughout the FY, DOE shall promptly notify EPA and KNREPC

of any proposed site-specific or major programmatic action, if

such action is likely to have an impact on DOE's ability to meet

the requirements of this Agreement.  DOE shall consider any

comments made by EPA or KNREPC in implementing the proposed

action. 

4.  Within thirty (30) days of the completion of DOE's annual

midyear management review, DOE shall brief EPA and KNREPC on any

decisions that affect compliance with the requirements of this

Agreement.

5. DOE agrees to notify the EPA and KNREPC when it provides

confidential budget information to EPA and KNREPC.  EPA and

KNREPC agree not to release confidential budget information to

any other entities prior to submission of the President's budget
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request to Congress, unless authorized by DOE or required to do

so by the Kentucky Open Records Act (KRS 61.870 et seq.), by

federal statute or regulation, or by court order.  DOE may seek

to intervene in any proceeding brought to compel or enjoin

release of this information.  If allowed to intervene, DOE may

assert its interest in, and the legal basis for, maintaining the

confidentiality of this information.

6. DOE shall provide EPA and KNREPC with a copy of the reports

specified in section 3153 of the Defense Authorization Act for

fiscal year 1994 within 10 days of their submission to Congress.

7. Neither the process described above, nor EPA and KNREPC's

participation in the process, waives their position that the

Executive Branch is obligated to seek full funding for all

activities required by this Agreement and that DOE's failure to

obtain adequate funds or appropriations from Congress does not in

any way relieve DOE from its obligation to comply with this

Agreement.  If adequate funds or appropriations are not available

to fulfill DOE's obligations under this Agreement,  EPA and

KNREPC may pursue any remedy they have under this Agreement or

exercise any of their statutory or regulatory authority. In

addition, acceptance of the process by DOE-PGDP does not

constitute a waiver by DOE of its position that its obligations

under this Agreement are subject to the availability of
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appropriated funds and the provisions of the Anti-Deficiency Act,

31 U.S.C. Sec. 1341.

8. The participation by EPA and KNREPC in DOE's budget planning

and execution process under this Section is limited solely to the

process set forth herein and shall in no way be construed as

allowing EPA and/or KNREPC to become involved with the internal

DOE budget process.  Furthermore, nothing herein shall affect

DOE's authority over its budgets and funding level submissions.

F. Cost and Productivity Savings

1. The parties agree to consult during the site budget planning

and execution processes to identify opportunities and develop and

implement approaches for achieving cost and productivity savings

in implementing this agreement.  The parties agree that the

approaches for achieving cost and productivity savings should

include, inter alia, review of the standards, requirements, and

practices of managing and conducting activities at PGDP to ensure

that the objectives of this Agreement are carried out in an

efficient and cost-effective manner, as well as efforts to

control project scopes, as much as is practicable, to scopes

originally agreed upon to provide for the maximum utilization of

available allocated funding to implement this Agreement. 

Notwithstanding the foregoing, the parties understand that it may

be necessary in some circumstances to alter project scopes based
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on regulatory or other requirements.  Furthermore, while the

parties recognize the value of identifying and implementing cost

savings measures and productivity improvements, the Parties agree

that the identification and implementation of such measures is a

goal, and not a requirement, of this Agreement.  This Section and

Section 4.4 of the SMP set forth the process by which certain

percentages of cost and productivity savings will presumptively

remain at the PGDP and be applied to activities required under

this Agreement.

2. In the event that projects achieve cost and productivity

savings that result in excess funds being available after all

enforceable commitments under this Agreement have been met within

a fiscal year, subject to Paragraph 4 below, a portion of the

funding not contractually obligated will stay at the PGDP site

and be reallocated to support other work at the site.  Cost and

productivity savings realized during a given fiscal year may be

carried over for performance of other work in subsequent years. 

DOE will confer with EPA and KNREPC in identifying the other work

at PGDP to which any realized cost and productivity savings will

be applied.  Such other work may include work not required

pursuant to this Agreement.  If EPA or KNREPC disagrees with

DOE's identification of other work to which realized cost and

productivity savings will be applied, EPA or KNREPC may invoke
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the dispute resolution provisions of this Agreement.

3. The Parties understand and agree that mere deferral of work

and associated costs shall not constitute "cost and productivity

savings" within the meaning of this Agreement.

4. The reallocation process set forth in this Section and

Section 4.4 of the SMP shall be utilized to ensure that cost and

productivity savings in implementing this Agreement presumptively

remain at the PGDP site in accordance with the following

schedule:

FY 1997 -- no less than 60% of cost and productivity savings 

   FY 1998 -- no less than 75% of cost and productivity savings

FY 1999 and beyond -- no less than 90% of cost and 

productivity savings.

5. To the extent that cost and productivity savings are

attributed to any DOE contractor at the Site performing

activities required under this Agreement, the percentages cited

herein apply to cost and productivity savings remaining after any

contractual obligations are paid to any such contractor.

6. The presumption that cost and productivity savings will

remain at PGDP may be overcome in cases where DOE determines that

imminent danger or significant threat to human health or the

environment exist at another site, and the application of PGDP

cost and productivity savings is necessary to abate such danger
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or threat.  DOE will consult with KNREPC and EPA prior to making

a determination to apply any portion of cost and productivity

savings to another site.  Determinations with respect to

overcoming the presumption that cost and productivity savings

will stay at PGDP lie within DOE's sole discretion and shall not

be subject to the Dispute Resolution provisions of this

Agreement.

XIX.  ADDITIONAL WORK

A.   In addition to the provisions of Section XX (Review/Comment

On Draft/Primary Documents) of this Agreement, either EPA or

KNREPC may at any time request Additional Work, including field

modifications, remedial investigatory work, or engineering

evaluations, which they determine necessary to accomplish the

purposes of this Agreement, when the basis for modifying a

primary document, as specified under Section XX.J of this

Agreement, cannot be demonstrated.  Such requests shall be in

writing to DOE, with copies to the other Parties.  DOE agrees to

give full consideration to all such requests.  DOE may either

accept or reject any such requests and shall do so in writing,

together with a statement of reasons, within forty-five (45) Days

of receipt of any such request.  If there is no agreement

concerning whether or not the requested Additional Work or

modification to work should be conducted, then dispute resolution
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may be invoked by DOE within thirty (30) Days after DOE's

submission of its written rejection of the request for such

Additional Work or modification of work.

B.  Should Additional Work be required pursuant to this

Section, the appropriate work plan shall be amended and proposed

by DOE for review and approval by EPA and KNREPC.  Appendix C to

this Agreement shall be modified if necessary in accordance with

Section XXXIX (Modification of Agreement) of this Agreement.

C.  The discovery of previously unknown sites, Releases of

Hazardous Substances, pollutants or contaminants, or Hazardous

Wastes and Hazardous Constituents or other significant new Site

conditions, including newly acquired information concerning 

residual risk, may be addressed as Additional Work under this

Section.

D.  Any Additional Work or modifications to work proposed by

DOE shall be proposed in writing to the other Parties and shall

be subject to review in a Primary Document (or modification to an

existing Primary Document) in accordance with Section XX

(Review/Comment on Draft/Final Documents) of this Agreement.  DOE

shall not initiate such work prior to review and approval by EPA

and KNREPC, except for emergency Removal Actions taken under

Subsection X.B (Removal Actions).

E.  Any Additional Work or modification to work agreed to or
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required under this Section, shall be completed in accordance

with the standards, specifications, and schedules determined or

approved by EPA and KNREPC and shall be governed by the

provisions of this Agreement.

XX.   REVIEW/COMMENT ON DRAFT/FINAL DOCUMENTS

A.   Applicability

The provisions of this Section establish the procedures

that shall be used by DOE, EPA and KNREPC to provide the Parties

with appropriate notice, review, comment, and response to

comments regarding documents specified herein as either primary

or secondary documents.  In accordance with Section 120 of

CERCLA, 42 U.S.C. § 9620, and the RCRA permits, DOE shall be

responsible for issuing primary and secondary documents to EPA

and KNREPC.  As of the effective date of this Agreement, all D1

and D2 documents and reports that are required to be submitted to

EPA and KNREPC under this Agreement, as identified herein, shall

be prepared and distributed in accordance with Subsections B

through J, below.  All documents shall be clearly labeled as

primary or secondary, and as D1, D2 or Final.  All primary and

secondary documents shall meet the requirements of CERCLA, the

NCP, KRS 224 Subchapter 46, the RCRA Permits, and be consistent

with relevant guidance issued by EPA. 

The designation of a document as D1 or D2 is solely for
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purposes of consultation with EPA, KNREPC and other Stakeholder

in accordance with this Section.        

B.   General Process for Document Review

1.  Primary Documents are those documents identified in

Subsection C.1 herein, for all response actions at the Site. 

Primary Documents are initially issued by DOE in draft subject to

review and comment by EPA and KNREPC.  Following receipt of

comments on a particular D1 Primary Document, DOE will respond to

comments received and issue a D2 Primary Document subject to  EPA

and KNREPC approval.  

  2.  Secondary Documents typically include those

documents that are discrete portions of the Primary Documents and

are typically feeder documents.  Secondary Documents are issued

by DOE in draft subject to review and comment by EPA and KNREPC. 

Although DOE must respond to comments received, the D1 Secondary

Documents may be finalized in the context of the corresponding

Primary Documents. A Secondary Document may only be disputed at

the time the corresponding D2 Primary Document is submitted.

3.  The Parties agree that plans and reports prepared

by DOE for SWMUs/AOCs subject to the Corrective Action

requirements of its RCRA Permits, as well as the review of such

plans and reports by EPA and KNREPC, shall be combined into a

single document with its corresponding CERCLA counterpart
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designed to meet the requirements of both the RCRA Permits and

this Agreement.

C.   Primary Documents

    1.  DOE shall complete and transmit the following D1

Primary Documents to EPA and KNREPC for review and comment in

accordance with the provisions of this Section:

  a.  Community Relations Plan;
     b.  RI/FS Work Plans;
     c.  RI Reports;

  d.  Baseline Risk Assessment Reports;
  e.  FS Reports;

    f.  Proposed Plans;
  g.  Records of Decision;
  h.  Remedial Design Work Plans;
  i.  Final Remedial Design Reports;
  j.  Remedial Action Work Plans;
  k.  Final Remediation Reports
  l.  Site Management Plans;
  m.  Removal Work Plans; 
  n.  Engineering Evaluation/Cost Analyses

                     (EE/CA);
  o.  Action Memoranda; 
  p.  Data Management Plan;
  q.  Site Evaluation Reports; 
  r.  Time-Critical Responsiveness Summaries; and
  s.  Removal Notification.
  

2.  The RD Reports may be submitted in phased packages

when necessary to expedite construction work under this

Agreement.  In such cases, the RD Work Plan shall describe the

phased submittals and identify the RD submittals which shall be

considered Primary Documents for purposes of Section XLIII

(Stipulated Penalties) under this Agreement.

3.  Only the D2 Documents for the Primary Documents
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identified above shall be subject to dispute resolution. DOE

shall complete and transmit D1 Primary Documents in accordance

with Section XVIII (Site Management, Timetables and Deadlines,

Budget Planning and Execution, Cost and Productivity Savings) of

this Agreement.

4. A D1 Primary Document may not be required for an

OU if: (a) the same Primary Document completed or to be completed

with respect to another OU addresses all required elements of the

subject OU, and, (b) the Parties agree in writing that such a

Primary Document for the subject OU is adequately addressed in

another Primary Document.  The Parties agree to merge or combine

multiple documents (including secondary documents), whenever

appropriate, in an effort to accelerate the documentation

process.

D.  Secondary Documents 

1.  DOE shall complete and transmit drafts of  secondary

documents to EPA and KNREPC for review and comment in accordance

with the provisions of this Section.  The following list contains

examples of secondary documents:

  a.  Sampling and Analysis Plans;
  b.  Preliminary Risk Assessment Reports;
  c.  Preliminary Characterization Summary; 
      Reports;
  d.  Screening/Analysis of Alternatives;
  f.  Treatability Study Reports;
  g.  Fiscal Year Quarterly Progress Reports;
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  h.  RI/FS Scoping Document;
  i.  Field Sampling Plans;
  j.  Quality Assurance Project Plans;
  k.  Health and Safety Plans;
  l.  Sampling and Analysis Results;
  m.  Chain of Custody Forms;
  n.  Request for Analysis Forms;
  o.  Computer Models and Technical Databases;
  p.  Minutes of Public Meetings;
  q.  Public Meeting Transcripts;
  r.  Administrative Record Index;
  s.  Results of Community Interviews;
  t.  Responsiveness Summaries;

          u.  Intermediate Remedial Design Reports
                     (eg., 30%, 60%, etc.);

  v.  Removal Site Evaluations;
  w.  Construction Quality Control Plans;
  x.  Post-Construction Reports; and,
  y. Operation and Maintenance Plans.

2.  Although EPA and KNREPC may comment on the D1

secondary documents, such documents shall not be subject to

dispute resolution except as provided by Subsection B hereof.  In

lieu of providing comprehensive comments on a D1 Secondary

document, EPA and KNREPC may comment or provide comments

identifying major issues.  At a minimum, it is EPA's and 

KNREPC's intent to provide comments on secondary documents to

ensure that major issues are identified which may negatively

impact review and approval of a subsequent primary document

and/or to ensure that site activities are progressing consistent

with the requirements of this Agreement and the RCRA Permits. 

Failure of EPA and/or KNREPC to comment on a secondary document

does not constitute EPA and/or KNREPC approval of the secondary
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document.  Secondary documents shall be identified and target

dates shall be established for the completion and transmission of

D1 secondary documents within Primary Documents (e.g., work plan

primary documents) pursuant to Section XVIII (Site Management,

Timetables and Deadlines) of this Agreement.  When secondary

documents are developed and submitted independent of primary

documents, then DOE shall identify target dates for such

secondary documents.

E.  Meetings of Project Managers

The Project Managers shall meet approximately every

forty-five (45) Days, except as otherwise agreed by the Parties, 

to review and discuss the progress of work being performed at the

Site and to discuss the progress of work being performed on

Primary and Secondary Documents.  The Parties shall hold RI/FS 

scoping meetings pursuant to Section XI (Remedial Investigations)

as early as possible and in accordance with the SMP to effect a

meaningful exchange of information/expectations prior to the date

D1 RI/FS Work Plans are due.  Prior to preparing any D1 document

specified in Subsections C and D above, the Parties may confer as

necessary to discuss the documents  in an effort to reach a

common understanding. 

F.   Identification and Determination of Potential ARARs

1.  For those Primary Documents or secondary documents
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that consist of or include ARAR determinations, prior to DOE's

issuance of such a D1 document, the Parties shall confer to

identify and propose, to the best of their ability, all potential

ARARs pertinent to the document being addressed including any

permitting requirements which may be a source of ARARs.  DOE

shall initiate ARARs identification during the initial stages of

development of such primary or secondary documents by performing

a comprehensive evaluation of possible ARARs.  DOE shall notify

EPA and KNREPC, as early as possible, of the status of the ARAR

evaluation in order to permit a meaningful review of the

potential ARARs by EPA and KNREPC.  EPA and KNREPC may request

additions or deletions to the ARARs list prior to DOE's formal

submission of the document. Kentucky will identify potential

state ARARs as required by CERCLA Section 121(d)(2)(A)(ii), 42

U.S.C. § 9621(d)(2)(A)(ii).  Draft ARARs determinations shall be

prepared by DOE in accordance with Section 121(d)(2) of CERCLA,

42 U.S.C. § 9621(d)(2), the NCP, and pertinent guidance issued by

EPA.  

2.  In identifying potential ARARs, the Parties

recognize that actual ARARs can be identified only on an Operable

Unit-specific basis and that ARARs depend upon the specific

Hazardous Substances, pollutants or contaminants, or Hazardous

Wastes and Hazardous Constituents at a site, the particular
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actions proposed as a remedy and the characteristics of an

Operable Unit.  The Parties recognize that ARARs identification

is necessarily an iterative process and that potential ARARs must

be re-examined throughout the RI/FS processes until the ROD is

issued.

3.  Nothing in this Agreement or this Section of the

Agreement shall be construed to affect KNREPC's Reservation of

Rights.

G. Review and Comment on Documents

1.  DOE shall complete and transmit each D1 Primary

Document to EPA and KNREPC on or before the corresponding 

deadline established for the submittal of the document

established pursuant to Section XVIII (Site Management,

Timetables and Deadlines, Budget Planning and Execution, Cost and

Productivity Savings) of this Agreement. DOE shall complete and

transmit the D1 Secondary Document in accordance with the target

dates established for the issuance of such documents according to

the approved schedules within the appropriate Work Plans.

2.  Unless the Parties mutually agree to another time

period, or unless otherwise specified in this Agreement, all D1

Primary Documents shall be subject to  the review/comment period

specified in Appendix F for the given document under review.  All

D2 Primary Documents shall be subject to a thirty (30) Day period
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of review.  All D1 Secondary Documents shall be subject to a

ninety (90) Day period of review unless the Parties mutually

agree to another time period, or if the ninety (90) Day review

period would conflict with the review of the corresponding

primary document, in which case an alternative period of review

for the secondary document shall be specified in the annual SMP,

the associated primary document, or other written Agreement. 

Review of any document by the EPA and KNREPC may concern all

aspects of the document (including its completeness) and should

include, but is not limited to, technical evaluation of any

aspect of the document and consistency with CERCLA, the NCP, the

RCRA Permits and any pertinent guidance or policy promulgated by

EPA.  Comments by EPA and KNREPC shall provide adequate

specificity so that DOE may respond to the comments and, if

appropriate, make changes to the D1 document.  Comments shall

refer to any pertinent sources of authority or references upon

which the comments are based, and, upon request of DOE, EPA and

KNREPC shall provide a copy of the cited authority or reference. 

In cases involving complex or unusually lengthy reports, EPA and

KNREPC may extend the review period for D1 and D2 Primary

Documents an additional thirty (30) Days by written notice to DOE

prior to the end of the review period.  In extenuating

circumstances, this period may be further extended in accordance
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with Section XXIX (Extensions) of this Agreement.  On or before

the close of the review/comment period, EPA and KNREPC shall

transmit their written comments to DOE.

3.  Representatives of DOE shall make themselves

readily available to EPA and KNREPC during the review/comment

period for purposes of informally responding to questions and

comments on D1 documents.  Oral comments made during such

discussions need not be the subject of a written response by DOE

at the close of the review/comment period.

4.  In commenting upon a D1 document which contains a

proposed ARAR determination, EPA or KNREPC shall include a

reasoned statement of whether it objects to any portion of the

proposed ARAR determination.  To the extent that EPA and/or

KNREPC objects, it shall explain the bases for its objection in

detail and shall identify any ARARs which it believes were not

properly addressed in the proposed ARAR determination.

5.  Following the close of the review/comment period

for a D1 document, DOE shall fully address all EPA and KNREPC

written comments on the D1 document submitted during the

review/comment period by revising the document or providing an

adequate response as to why the document does not require

revision in response to the comment.  Within  forty-five (45)

Days of the receipt of comments on a D1 Secondary Document, DOE
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shall transmit to EPA and KNREPC its written response to comments

received within the review/comment period.  The D1 Secondary

Document may be revised and submitted with the appropriate D1 or

D2 Primary Document.  Within the time period specified in

Appendix G for DOE response to comments on a D1 Primary Document,

DOE shall transmit to EPA and KNREPC the D2 Primary Document,

which shall include DOE's response to all  EPA and KNREPC written

comments received within the review/comment period.  

6.  DOE may extend the period specified in Appendix G

for responding to comments on a D1 document and issuing the D2

Primary Document for an additional thirty (30) Days by providing

written notice to EPA and KNREPC.  In extenuating circumstances,

this time period may be further extended in accordance with

Section XXIX (Extensions) of this Agreement.

H.  Availability of Dispute Resolution for  D2
          Primary Documents

1.  Dispute resolution shall be available to the

Parties for D2 Primary Documents as set forth in Section XXV

(Resolution of Disputes).

2.  When dispute resolution is invoked on a D2 Primary

Document, work may be stopped in accordance with the procedures

set forth in Section XXV (Resolution of Disputes).

I.  Finalization of Documents

Within the time period for review of a D2 Primary
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Document, including any extensions thereof, both EPA and KNREPC

shall either issue a letter of concurrence, a letter of

conditional concurrence, or a letter of non-concurrence.  The

letter of conditional concurrence shall specify the conditions

which must be satisfied in the subject Primary Document and shall

either: 1) specify a due-date for resubmission of the revised D2

Primary Document and specify the revisions which must be made to

the document (generally for reports); or, 2)  specify the

document's effective date and list the conditions which must be

met (generally for work plans).  The letter of non-concurrence

shall describe the basis for non-concurrence and serve to invoke

informal dispute in accordance with Section XXV.B  (Resolution of

Disputes) of this Agreement. 

The period for review of the D2 Primary Document terminates

upon EPA and KNREPC issuance of a letter of concurrence,

conditional concurrence, or non-concurrence.  In accordance with

Section XXV (Resolution of Disputes) of this Agreement, DOE may

invoke dispute resolution regarding a conditional concurrence or

nonconcurrence.  If KNREPC and EPA fail to issue a letter of

concurrence, non-concurrence, or conditional concurrence within

the time period for review, including all extensions thereof,

then DOE will be presumed to have good cause for a request for an

extension pursuant to Section XXIX (Extensions) hereof.    
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The D2 Primary Document shall become the Final Primary

Document upon DOE receipt of EPA and KNREPC written concurrence

or, upon receipt of EPA and KNREPC letters of conditional

concurrence which specify the required changes to the Primary

Document, provided that the changes are made, or if dispute

resolution is invoked, at completion of the dispute resolution

process should DOE's position be sustained.  If DOE's

determination is not sustained in the dispute resolution process,

DOE shall prepare, within not more than sixty (60) Days, a

revision of the D2 Primary Document which conforms to the results

of dispute resolution.  In appropriate circumstances, the time

period for this revision period may be extended in accordance

with Section XXIX (Extensions) of this Agreement.

J. Subsequent Modifications of Final Documents

Following finalization of any Primary Document pursuant

to Subsection I, above, EPA, KNREPC, or DOE may seek to modify

the document, including seeking additional field work, pilot

studies, computer modeling or other supporting technical work,

only as provided in Subsections J.1 and 2, below.

1.  EPA, KNREPC, or DOE may seek to modify a document

after finalization if it determines, based on new information

(e.g., information that became available, or conditions that

became known, after the document was finalized) that the
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requested modification is necessary.  Any party seeking

modification may seek such a modification by submitting a concise

written request to persons designated to receive notice pursuant

to Section XXIV of this Agreement.  The request shall specify the

nature of the requested modification and how the request is based

on new information.

2.  In the event that a consensus is not reached by the

Parties on the need for a modification, any of the Parties may

invoke dispute resolution to determine if such modification shall

be made.  Modification of a document shall be required only upon

a showing that:  (1) the requested modification is based on new

information; and (2) the requested modification could be of

significant assistance in evaluating impacts on the public health

or the environment, in evaluating the selection of remedial

alternatives, or in protecting human health and the environment.

3.  Nothing in this Subsection shall alter either EPA's

or KNREPC's ability to request the performance of Additional Work

pursuant to Section XIX (Additional Work) of this Agreement which

does not constitute modification of a final document.

K. EPA/KNREPC Review and Comment Coordination

To the extent practicable, EPA and KNREPC intend to

coordinate their review of documents and consult on major issues

raised during such reviews prior to submission of their
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individual comments to DOE.  However, this provision shall in no

way preclude EPA and KNREPC from submitting comments to DOE which

may conflict.  If such conflicts cannot be resolved during

preparation of the D2 document or the D2 review period, and any

extensions thereof, the dispute may be resolved in accordance

with Section XXV of this Agreement (Resolution of Disputes).

 XXI.  PERMITS

A.  The Parties recognize that under Section 121 (e)(1) of

CERCLA, 42 U.S. C. § 9621(e)(1), portions of the response actions

required by this Agreement and conducted entirely on the Site are

exempted from the procedural requirement to obtain federal,

state, or local permits, when such response action is selected

and carried out in compliance with Section 121 of CERCLA, 42 U.S.

C. § 9621.  It is the understanding of the parties that the

statutory language is intended to avoid delays of on-Site

response actions, due to procedural requirements of the permit

process.  The parties agree that: (a) any activity required under

a ROD or hazardous waste permit modification in which KNREPC

concurred; (b) decommissioning activities; (c) removal actions

for hazardous substances that are also hazardous wastes or

hazardous constituents performed in accordance with Section X

(Removal Actions); and (d) remedial or removal actions for

hazardous substances that are not also hazardous wastes or
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hazardous constituents (e.g., radionuclides that are not mixed

wastes or PCBs) are being approved, at least in part, pursuant

to CERCLA authorities.  Therefore, no permits are required for

these activities.  DOE agrees to seek and implement any federal,

state, or local permit, including RCRA or KNREPC hazardous waste

permit, for operations or processes required to implement

activities regulated under this Agreement, other than those

listed in (a) - (d) above.  However, this Agreement does not

supersede, modify, or otherwise change the requirements of DOE's

existing RCRA permits or DOE's requirement to modify its existing

RCRA permits consistent with the terms of this Agreement. 

Further, when DOE proposes a response action to be conducted

entirely on-site which in the absence of CERCLA Section 121(e)(1)

and the NCP would require a federal or state permit, DOE shall

include in the submittal:

1.  Identification of each permit which would otherwise

be required.

2.  Identification of the standards, requirements,

criteria, or limitations which would have had to have

been met to obtain such permit.

3.  An explanation of how the response action proposed

will meet the standards, requirements, criteria, or

limitations identified.
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Notwithstanding the foregoing, KNREPC asserts that the

application of CERCLA Section 121(e)(1), 42 U.S.C. § 9621(e)(1),

does not constitute a waiver of any Kentucky statutory or

regulatory requirement or a waiver of KNREPC's rights to require

DOE to obtain a permit if EPA and KNREPC do not issue concurrence

hazardous waste permit modifications/RODs.  Furthermore, nothing

in this Agreement shall be construed as an admission by any Party

as to whether any permits would be required if EPA and KNREPC do

not issue concurrence hazardous waste permit modifications/RODs.

 B.  If a permit which is necessary for implementation of

this Agreement is not issued, or is issued or renewed in a manner

which is materially inconsistent with the requirements of this

Agreement or, by no fault of DOE, is not issued in time for DOE

to comply with the terms of this Agreement, DOE agrees it shall

notify the Secretary of the KNREPC and the Regional Administrator

of EPA of its intention to propose modifications to this

Agreement (or modifications to primary or secondary documents

required by this Agreement) to obtain conformance with the permit

(or lack thereof).  Notifications by DOE of its intention to

propose modifications shall be submitted within seven (7)

business Days of receipt by DOE of notification that: (1) a

permit will not be issued; (2) a permit has been issued or

reissued; or (3) if the permit is appealed, a final determination
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with respect to any such appeal has been entered.  If DOE does

not receive advance notification that a permit will not be

issued, then DOE may notify EPA and KNREPC of its intent to

propose modifications within seven (7) Days after the date that

the permit is needed by DOE in order to comply with the terms of

this Agreement.  Within thirty (30) Days from the date it submits

its notice of intention to propose modifications, DOE shall

submit to the Secretary of the KNREPC and the Regional

Administrator of EPA its proposed modifications to this Agreement

with an explanation of its reasons in support thereof.

C.  During any appeal of any permit required to implement

this Agreement or during review of any of DOE's proposed

modifications as provided in Subsection B of this Section, DOE

shall continue to implement those portions of this Agreement

which can be implemented pending final resolution of the permit

issue(s).

     XXII.   CREATION OF DANGER

A. In the event that the Secretary of KNREPC or the

Regional Administrator of EPA determines that activities

conducted pursuant to this Agreement may present an imminent and

substantial endangerment to the health or welfare of the people

on the Site or in the surrounding areas or to the environment,

the Secretary of KNREPC or the Regional Administrator of EPA may
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order DOE to stop any work being implemented under this Agreement

for such period of time as needed to abate the danger or may

require DOE to take necessary action to abate the danger or both. 

In the event that DOE determines that any on-site activities or

work being implemented under this Agreement may create an

immediate threat to human health or the environment from the

Release or threat of Release of a hazardous substance, pollutant

or contaminant, it may stop any work or on-site activities for

such period of time as needed to respond to or abate the danger. 

In the event DOE makes a determination to stop work under this

Section, it shall immediately notify EPA and  KNREPC.  DOE shall

submit a written summary of events to EPA and KNREPC within five

(5) Days of making a determination under this Section.

B.  The EPA and KNREPC agree to comply with DOE's Site

Health and Safety Plan, or its equivalent, for EPA and KNREPC

activities on PGDP.    

XXIII.  REPORTING

DOE agrees that it shall submit to KNREPC and EPA, fiscal

year quarterly written progress reports (FY Quarterly Reports)

which describe the actions which DOE has taken during the

previous quarter to implement the requirements of this Agreement. 

FY Quarterly Reports shall also describe the schedules of

activities to be taken during the upcoming quarter.  FY Quarterly
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Reports shall also provide the identity and assigned tasks of

each of DOE's contractors pursuant to Section VII (Parties)

hereof.  Progress reports shall be submitted on or before the

thirtieth Day following the end of each fiscal year quarter

(i.e., January 30, April 30, July 30 and October 30).  DOE's

first fiscal year quarterly progress report shall be due thirty

(30) Days after the end of the first quarter following the

effective date of this Agreement.  The progress reports shall

include a detailed statement of the manner and extent to which

the requirements and time schedules set out in the Appendices to

this Agreement are being met.  The Progress Report shall also

include a Primary/Secondary Document Tracking System.  The

tracking system should identify all documents under review and/or

preparation for the given quarter and the due dates for

completion of review/modification tasks.  In addition, the

progress reports shall identify any anticipated delays in meeting

time schedules, the reason(s) for the delay and actions taken to

prevent or mitigate the delay.

XXIV.  NOTIFICATION

A.  Unless otherwise specified, any report or submittal

provided pursuant to a schedule or deadline identified in or 

developed under this Agreement shall be sent by certified mail,

return receipt requested, or similar method (including electronic
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transmission) which provides a written record of the sending and

receiving dates and addressed or hand delivered to the following

persons:

U. S. Environmental Protection Agency, Region IV
Remedial Project Manager
Paducah Gaseous Diffusion Plant
Federal Facilities Branch
100 Alabama Street, S. W.
Atlanta, Georgia 30303

Kentucky Department for Environmental Protection
Director, Division of Waste Management
14 Reilly Road, Frankfort Office Park
Frankfort, Kentucky  40601

U. S. Department of Energy
Site Manager
Paducah Site Office
P.O. Box 1410
Paducah, Kentucky  42001-1410

Copies of all correspondence shall be provided by the originator

to all Parties.

  Unless otherwise specified or requested, all routine

correspondence, other than a document or submittal as described

above, may be sent via regular mail or electronically transmitted

to the above persons.

XXV.  RESOLUTION OF DISPUTES

Except as specifically set forth elsewhere in this

Agreement, if a dispute arises under this Agreement, the

procedures of this Section shall apply.  All Parties to this

Agreement shall make reasonable efforts to informally resolve
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disputes at the Project Manager or immediate supervisor level. 

If resolution cannot be achieved informally, then the procedures

of this Section shall be implemented to resolve a dispute.

Nothing herein shall be construed as a limitation upon

KNREPC's reservation of rights pursuant to Section XL (Covenant

Not to Sue/Reservation of Rights) and KNREPC may exercise its

reservation of rights after the Senior Executive Committee has

concluded its deliberations (as set forth below in paragraph B.

5.).

A.  Informal Dispute:

Subject to the limitations set forth elsewhere in this

Agreement, informal dispute resolution may be invoked by any

Party for any action which leads to or generates a dispute.  A

Party who wishes to invoke dispute resolution shall do so by

first issuing a written statement of informal dispute.  For

disputes concerning review of a Primary Document, the disputing

Party must issue the written statement of informal dispute within

thirty (30) Days after the period established for review of a

Primary Document pursuant to Section XX (Review/Comment On 

Draft/Primary Documents) of this Agreement.   The written

statement of informal dispute shall set forth the nature of the

dispute, the work affected by the dispute, the disputing Party's

position with respect to the dispute, and the information the
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disputing Party is relying upon to support its position.  A

Secondary Document may only be disputed at the time the

corresponding D2 Primary Document is submitted.

    During informal dispute, the disputing Party shall

engage the other Parties in informal dispute resolution among the

Project Managers and/or their immediate supervisors.  During the

informal dispute resolution process, the Parties shall meet as

many times as are necessary to discuss and attempt resolution of

the dispute.  Except as otherwise set forth below, the informal

dispute resolution period shall be limited to thirty (30) Days

from receipt of the written statement of informal dispute by the

Parties.  The informal dispute resolution period may

automatically be extended for an additional fifteen (15) Days if

requested by any of the Parties.

 B. Formal Dispute:

1.  If agreement cannot be reached on any issue during

the informal dispute resolution process, then the disputing Party

shall forward, no later than fifteen (15) Days after the end of

the informal dispute resolution period, a written statement of

formal dispute to the Dispute Resolution Committee (DRC), thereby

elevating the dispute to the DRC for resolution.  The date of the

written statement of formal dispute shall serve as the date for

initiation of formal dispute.
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2.  The DRC will serve as a forum for resolution of

disputes for which agreement has not been reached through

informal dispute resolution.  The Parties shall each designate

one individual and an alternate to serve on the DRC.  The

individuals designated to serve on the DRC shall be employed at a

policy level (Senior Executive Service or equivalent).  The EPA

designated member on the DRC is the Waste Management Division

(WMD) Director, EPA Region IV.  DOE's designated member is the

Site Manager, Paducah Site Office.  The KNREPC designated member

is the Kentucky Division of Waste Management, Director.

3.  Following elevation of a dispute to the DRC, the

DRC shall have twenty-eight (28) Days to unanimously resolve the

dispute and issue a written decision.  If the DRC is unable to

unanimously resolve the dispute within this twenty-eight (28) Day

period, then the KNREPC and EPA representatives on the DRC shall

attempt to resolve the dispute.  The KNREPC and EPA

representatives shall have five (5) additional Days to resolve

the dispute and issue a written decision.  If the KNREPC and EPA

DRC representatives are unable to reach a decision within this

five Day period, then the written statement of dispute shall be

forwarded to the Senior Executive Committee (SEC) for resolution. 

Alternatively, if DOE is not satisfied with the decision reached

by KNREPC and EPA, then DOE may, within ten (10) days of
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receiving notice of the decision, elevate the dispute to the SEC

for resolution.   

4.  The SEC will serve as the forum for resolution of

disputes for which agreement has not been reached by the DRC or

disputes elevated pursuant to Paragraph 3 above.  The EPA

representative on the SEC is the Regional Administrator of EPA

Region IV.  The DOE representative on the SEC is the Manager of

Oak Ridge Operations.  The KNREPC representative on the SEC is

the Commissioner of KDEP.  The SEC members shall, as appropriate,

confer, meet, and exert their best efforts to resolve the dispute

and issue a written decision.  If unanimous resolution of the

dispute is not reached within twenty-eight (28) Days, then the 

KNREPC and EPA representatives on the SEC will attempt to resolve

the dispute.  The KNREPC and EPA representatives shall have five

(5) additional Days to resolve the dispute and issue a written

decision.  If DOE is not satisfied with the decision reached by

KNREPC and EPA, then DOE may, within ten (10) days of receiving

notice of the decision, elevate the dispute to the EPA

Administrator for resolution.   

     5. If the KNREPC and EPA representatives are unable to reach

a decision, then KNREPC, may, within ten (10) days of the

conclusion of the SEC's deliberations, issue a written notice to

EPA and DOE, exercising its reservation of rights as set forth in
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Section XL (Covenant Not To Sue/Reservation of Rights). 

Provided, however, that in the event KNREPC elects to exercise

its reservation of rights, KNREPC agrees to continue to

participate informally (e.g., either in person, telephonically,

in writing, etc., as appropriate) in discussions pertaining to

the matter under dispute.  The continued participation of the

Commonwealth shall in no way affect the Commonwealth's election

of its reservation of rights and shall not be construed as

limiting or affecting the Commonwealth's authority under RCRA and

KRS 224, and the Commonwealth may, during the discussions, pursue

any enforcement or other action it deems appropriate.  Whether or

not KNREPC elects to exercise its Reservation of Rights, the EPA

Region IV Regional Administrator shall issue a written position

on the dispute.  DOE and/or KNREPC (if KNREPC has not exercised

its reservation of rights) may, within ten (10) Days of the

Regional Administrator's issuance of EPA's position, issue a

written notice elevating the dispute to the Administrator of EPA

for resolution in accordance with all applicable laws and

procedures.  In the event that neither DOE nor KNREPC (if KNREPC

has not exercised its reservation of rights) elect to elevate the

dispute to the EPA Administrator within the designated ten (10)

Day elevation period, DOE and the KNREPC shall be deemed to have

agreed with the Regional Administrator's written position with
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respect to the dispute.

6.  Upon elevation of a dispute to the EPA

Administrator pursuant to Subsection B.4 or B.5, the

Administrator will review and resolve the dispute within

twenty-eight (28) Days.  Upon request and prior to resolving the

dispute, the Administrator shall meet and confer with the

Secretary of DOE and/or the Secretary of KNREPC to discuss the

issue(s) under dispute.  Upon resolution, the Administrator shall

provide all Parties with a written final decision setting forth

resolution of the dispute. With the prior concurrence of DOE, the

duties of the Administrator set forth in this Subsection may be

delegated to the Assistant Administrator for Enforcement and

Compliance Assurance.

7.  The pendency of any dispute under this Section

shall not affect DOE's responsibility for timely performance of

the work required by this Agreement, except that the time period

for completion of work affected by such dispute shall be extended

for a period of time usually not to exceed the actual time taken

to resolve any good faith dispute in accordance with the

procedures specified herein.  All elements of the work required

by this Agreement which are not affected by the dispute shall

continue and be completed in accordance with the applicable

schedule.
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8.  When dispute resolution is in progress, work

affected by the dispute will immediately be discontinued if the

WMD Director for EPA, Region IV or the Director of the Kentucky

Division of Waste Management (KDWM) requests, in writing, that

work related to the dispute be stopped because, in EPA or

KNREPC's opinion, such work is inadequate or defective, and such

inadequacy or defect is likely to yield an adverse effect on

human health or the environment, or is likely to have a

substantial adverse effect on the remedy selection or

implementation process.  To the extent possible, EPA or KNREPC

shall give DOE prior notification that a work stoppage request is

forthcoming.  After stoppage of work, if DOE believes that the

work stoppage is inappropriate or may have potential significant

adverse impacts, then DOE may meet with the WMD Director or the

Director of KDWM to discuss the work stoppage.  The final written

decision of the WMD Director or the Director of KDWM will be

submitted to DOE within fifteen (15) Days and may be subject to

formal dispute resolution immediately.  Such dispute may be

brought directly to either the DRC or the SEC, at the discretion

of DOE, EPA or KNREPC.

9.  Within thirty-five (35) Days of resolution of a

dispute pursuant to the procedures specified in this Section, DOE

shall incorporate the resolution and final determination into
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the appropriate plan, schedule or procedures and proceed to

implement this Agreement according to the amended plan, schedule

or procedures.

10.  Resolution of a dispute pursuant to this Section

of this Agreement constitutes a final resolution of said dispute. 

All Parties shall abide by all terms and conditions of any final

resolution of dispute obtained pursuant to this Section of this

Agreement (if KNREPC has not exercised its reservation of

rights).  Any final resolution of a dispute pursuant to this

Agreement shall be incorporated into this Agreement and shall

become a term and condition of this Agreement.  Nothing herein

shall be construed as a limitation upon KNREPC's reservation of

rights pursuant to Section XL (Covenant Not to Sue/Reservation of

Rights) or DOE's reservation of removal authority as set forth in

Section X (Removal Actions) of this Agreement.  Provided,

however, that in the event KNREPC exercises its reservation of

rights under this Agreement, any final decision by EPA under this

Section shall be binding and have effect only as between EPA and

DOE, and DOE reserves its right to raise any and all defenses as

to KNREPC that it might otherwise have in the absence of such

decision.  

11.  Resolution of disputes may include a determination

of the length of any time extensions which are necessary.
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12.  Pursuant to this Section, all or a portion of a

dispute may be elevated.

13.  Authorities set forth to members of the DRC or SEC

may be delegated only to those persons acting for the designated

member during a designated member's absence.

14.  Resolution of disputes under this Section may be

accelerated as provided in Section XL (Covenant Not to

Sue/Reservation of Rights) of this Agreement.  Moreover, for

disputes relating to Emergency and Time Critical Removal Actions

only, the informal dispute resolution period shall be limited to

fifteen (15) Days, with no extension.  Furthermore, if, consensus

is not reached amongst the parties during the informal dispute

resolution period, then within five (5) Days of the end of the

informal dispute resolution period, the disputing party shall

forward a written statement of formal dispute directly to the

SEC.  The members of the SEC may agree to shorten their twenty-

eight (28) day deliberation period to such time frame as is

mutually agreed upon given the exigencies of the situation.

   XXVI.  DESIGNATED PROJECT MANAGERS

A.  EPA, DOE, and KNREPC will each designate Project

Managers to coordinate the implementation of this Agreement and

shall notify each other in writing of the designation.  Each

Party may change its designated Project Manager by notifying the
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other Parties in writing.

B.  Daily communications between EPA, DOE, and KNREPC shall

be between Project Managers.  All documents, including reports,

agreements, and other correspondence, concerning the activities

performed pursuant to the terms and conditions of this Agreement,

shall be distributed in a manner consistent with Section XXIV

(Notification) of this Agreement. EPA, DOE and KNREPC Project

Managers will coordinate with the Managers identified under

Section XXIV (Notification) of this Agreement to ensure timely

submission of all documents subject to a schedule or deadline

established under this Agreement.  Each Project Manager shall be

responsible for assuring the internal dissemination and

processing of all communications and documents received from the

other Project Managers.

XXVII.  QUALITY ASSURANCE/SAMPLING AVAILABILITY/DATA MANAGEMENT

A.  The Parties shall make available to each other, upon

request, results of sampling, tests, or other data generated by 

this Agreement.  All quality-assured data, or summaries of all

quality-assured data, from all samples collected, analyzed, and

reported shall be available no later than thirty (30) Days after

the analyses have been received and validated.

B.  At the request of the EPA and/or the KNREPC Project

Manager, DOE shall allow split or duplicate samples to be taken
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by EPA or KNREPC during sample collection conducted pursuant to

this Agreement. Upon request by DOE, EPA and KNREPC shall submit

to DOE copies of records and other documents, including sampling

and monitoring data, that are relevant to oversight activities. 

All requirements of the AEA, 42 U.S.C. § 2011, et seq., and all

Executive Orders concerning the handling of unclassified

controlled nuclear information, restricted data, and national

security information, including the "need to know" requirement,

shall be applicable to any grant of access to classified

information, including sample collection, under provisions of

this Agreement.

  C.  The Parties intend to integrate all data and Release

characterization studies generated pursuant to this Agreement . 

All data and studies produced under this Agreement shall be

managed and presented in accordance with the requirements

contained in a D1 Data Management Plan (DMP) to be developed by

DOE and submitted to EPA and KNREPC within ninety (90) Days of

the effective date of this Agreement for review in accordance

with Section XX  (Review/Comment on Draft/Final Documents) of

this Agreement.  The Final DMP shall be appended to the

SMP.  DOE shall maintain one consolidated data base for the Site

which includes all data/studies generated pursuant to this

Agreement.  Such data base(s) will be operational within six (6)
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months after the effective date of this Agreement.  These data

bases may be maintained in electronic form provided however, that

hard copies of all data/studies and related documents are made

available upon request.

XXVIII.  ACCESS/DATA/DOCUMENT AVAILABILITY

A.  Without limitation on any authority conferred on EPA or

KNREPC by statute, regulation or other agreement, EPA, KNREPC

and/or their authorized representatives shall have authority to

enter the Site at all reasonable times, with or without advance

notification for the purpose of inspecting records, logs, and

other documents relevant to implementation of this Agreement;

reviewing the progress of DOE, its contractors, and lessees in

carrying out the activities under this Agreement; conducting,

sampling and analyses which EPA or KNREPC deem necessary; and

verifying data submitted to EPA and KNREPC by DOE.  DOE shall

honor all reasonable requests for access to the Site made by EPA

or KNREPC.  When on-site, EPA and KNREPC shall comply with OSHA

Hazardous Waste Operations and Emergency Response rules, where

applicable, and DOE's site health and safety requirements.  EPA

and KNREPC access shall be subject to the applicable requirements

of the AEA, 42 U.S.C. § 2011, et seq., and Executive Orders

concerning the handling of unclassified controlled nuclear

information, restricted data, and national security information. 
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Upon request by EPA or KNREPC, DOE shall submit to EPA and KNREPC

copies of records, and other documents, including sampling and

monitoring data, that are relevant to oversight activities.

B.  To the extent that activities pursuant to this Agreement

must be carried out on property other than PGDP property, DOE

agrees to use its best efforts, including exercising its

authority, if necessary, to obtain access pursuant to Section

104(e) of CERCLA, 42 U.S.C. §6904(e), Section 3004(v) of RCRA and

KRS 224.10-100(10) from the present owners and/or lessees.  DOE

shall use its best effort to obtain access agreements which shall

provide reasonable access for DOE, EPA, and KNREPC and their

representatives, and other appropriate state regulatory agencies. 

Pursuant to 40 CFR 264.101(c), DOE is not relieved of all

responsibility to conduct off-site response actions when off-site

access is denied.  The appropriateness of on-site measures to

address such off-site Releases will be determined considering

site-specific circumstances.

C.  DOE shall use its best efforts to obtain written access

agreements with respect to non-DOE property upon which monitoring

wells, pumping wells, treatment facilities, or other facilities

may be located, to carry out response actions under this

Agreement.  The agreements shall provide that no conveyance of

title, easement, or other interest in the property shall be
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consummated without provisions for the continued operation of

such wells, treatment facilities, or other response actions on

the property.  The access agreements shall also provide that the

owners of any property where monitoring wells, pumping wells,

treatment facilities or other response actions are located shall

notify EPA, KNREPC and DOE by certified mail, at least thirty

(30) Days prior to any conveyance of the property owner's

interest in the property and of the provisions made for the

continued operation of the monitoring wells, pumping wells,

treatment facilities or other response actions installed pursuant

to this Agreement.  In the event DOE is unable to obtain access

within sixty (60) Days after the access is sought, DOE shall

promptly notify EPA and KNREPC regarding both the lack of access

and the efforts undertaken to obtain such access.  DOE shall

submit proposed modification(s) to this Agreement to EPA and

KNREPC in response to such inability to obtain access.

D.  Information, records, or other documents (including D1

primary and secondary documents) produced under the terms of this

Agreement by EPA, KNREPC, and DOE shall be available to the

public except (a) those identified to EPA and KNREPC by DOE as

classified, or unclassified but controlled, within the meaning of

and in conformance with the AEA or (b) those that could otherwise

be withheld pursuant to the Freedom of Information Act, the
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Privacy Act, or the Kentucky Open Records Act, unless expressly

authorized for Release by the originating agency.  Documents or

information so identified shall be handled in accordance with

those regulations.  If no claim of confidentiality accompanies

information which is submitted to any Party, then the information

may be made available to the public without further notice to the

originating Party.  

E.  Notwithstanding any provision of this Agreement, all

requirements of the AEA, as amended, and all Executive Orders

concerning the handling of unclassified controlled nuclear

information, restricted data and national security information,

including the "need to know" requirement, shall be applicable to

any access to information or facilities covered under the

provisions of this Agreement.  The EPA and KNREPC reserve their

right to seek or to otherwise obtain access to such information

or facilities in accordance with applicable law. 

XXIX.  EXTENSIONS

A.  Either a timetable and deadline or a schedule including

schedules within a Work Plan, shall be extended upon receipt of a

timely request for extension and when good cause exists for the

requested extension.  If an extension due to good cause affects

any enforceable deadline in Appendix C, the Agreement shall be

modified according to Section XXXIX (Modification of Agreement).  
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A request for an extension by a Party shall be timely if it is

made in writing (or orally followed within ten (10) Days by a

written request) prior to the deadline or scheduled deliverable

date.  Any oral or written request shall be provided to the other

Parties pursuant to Section XXIV (Notification).  The request

shall specify:

1.  The timetable and deadline or the schedule that is

sought to be extended;

2.  The length of the extension sought;

3.  The good cause(s) for the extension; and

4.  Any related timetable and deadline or schedule that

would be affected if the extension were granted.

B.  Good cause exists for an extension when sought in regard

to: 1.  An event of force majeure;

2.  A delay caused by another Party's failure to meet

any requirement of this Agreement;

3.  A delay caused by the good faith invocation of

dispute resolution or the initiation of judicial action;

4.  A delay caused, or which is likely to be caused, by

the grant of an extension in regard to another timetable and

deadline or schedule;

5.  A delay caused by Additional Work agreed to by the

Parties;  and
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6.  Any other event or series of events mutually agreed

to by the Parties as constituting good cause.

C. Delays caused by the failure of DOE to adequately

coordinate its activities with the USEC shall not be considered

good cause for an extension.  

D. Absent agreement of the Parties with respect to the 

existence of good cause, the Parties may seek and obtain a

determination through the dispute resolution process of whether

or not good cause exists.

E.  For extension requests by DOE, EPA and KNREPC shall use

the following procedures:

1.  Within  twenty-one (21) Days of receipt of a

written request for an extension of a timetable and deadline or a

schedule, the EPA and KNREPC shall advise all Parties in writing

of their respective positions on the request. To the extent that

EPA and KNREPC fail to respond to DOE's request within the 21 Day

period, then beginning on the 22nd Day, DOE shall have a day for

day extension until such time as EPA and KNREPC either concur

with the extension request or issue a statement of

nonconcurrence.  If EPA or KNREPC do not concur with the

requested extension, they shall include in their statement of

nonconcurrence an explanation of the basis for their position.

2.  If there is consensus among the Parties that the
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requested extension is warranted, then DOE shall extend the

affected timetable and deadline or schedule accordingly.  If

there is no consensus among the Parties as to whether all or part

of the requested extension is warranted, the timetable and

deadline or schedule shall not be extended except in accordance

with a determination resulting from the dispute resolution

process.

3.  Within fourteen (14)  Days of receipt of a

statement of nonconcurrence with the requested extension, DOE may

invoke dispute resolution.  If DOE does not invoke dispute

resolution within fourteen (14) Days of receipt of a statement of

nonconcurrence, then DOE shall be deemed to have accepted EPA's

or KNREPC's nonconcurrence and the existing schedule.

 4.  A timely and good faith request for an extension

shall suspend any assessment of stipulated penalties or

application for judicial enforcement of the affected timetable

and deadline or schedule until a decision is reached on whether

the requested extension will be approved.  If dispute resolution

is invoked and the requested extension is denied because it was

not brought in good faith, stipulated penalties may be assessed

and may accrue from the date of the original timetable, deadline,

or schedule.  Following the grant of an extension, an assessment

of stipulated penalties, as defined in Section XLIII (Stipulated
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Penalties), or an application for judicial enforcement may be

sought only to compel compliance with the timetable and deadline

or schedule as most recently extended.

F.  For extension requests by EPA and KNREPC, if no Party

invokes dispute resolution within twenty-one (21) Days after

receipt of written notice of the requested extension, the

extension shall be deemed approved.

XXX.  FIVE YEAR REVIEW

Consistent with Section 121(c) of CERCLA, 42 U.S.C. 

§ 9621(c), and in accordance with this Agreement, DOE agrees 

that if the selected, final RAs for any operable unit, including

selected alternatives entailing institutional controls with

remedial action, result in Hazardous Substances, pollutants or

contaminants, or Hazardous Wastes and Hazardous Constituents

remaining at the Site above levels that allow for unlimited use

and unrestricted exposure in accordance with Section

300.430(f)(4)(ii) of the NCP, DOE will submit to EPA and KNREPC a

review of the RAs no less often than once every five (5) years

(Five Year Review) after the initiation of such RAs (i.e., date

of issuance of final-ROD) for as long as the site remains on the

NPL to assure that human health and the environment are being

protected by the RAs being implemented.  To facilitate the Five

Year Review process for multiple OUs, the Five Year Reviews shall
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be synchronized as follows:  reviews which are required for RA

OUs will be conducted every five years starting from the

initiation of the RA for the first OU.  Every five years

thereafter, all subject OU RAs which were started prior to the

next Five Year Review date, shall be included in the next Five

Year Review.  For OU RAs which started after the most recent Five

Year Review, the level of the review shall be commensurate to the

completeness of the RA and the quantity of operation and

maintenance data collected. 

If, based on the Five Year Review, it is the judgment of EPA

or KNREPC that additional action or modification of a RA is

appropriate in accordance with Sections 104, 106 or 120 of

CERCLA, 42 U.S.C. §§ 9604, 9606, or 9620, the RCRA Permits or KRS

224 Subchapter 46, then EPA or KNREPC shall require DOE to submit

a proposal to implement such additional or modified actions,

which shall be subject to review and approval by EPA and KNREPC.

Any dispute under this Section shall be resolved under

Section XXV (Resolution of Disputes) of this Agreement.

XXXI.  RETENTION OF RECORDS

DOE shall preserve, during the duration of this Agreement

and for a minimum of ten (10) years after the termination and

satisfaction of this Agreement, the complete Administrative

Record, post-ROD primary and secondary documents and reports. 
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After this ten (10) year period, DOE shall notify EPA and KNREPC

at least ninety (90) Days prior to the destruction of any such

records or documents.  Upon request by EPA or KNREPC, DOE shall

make available any such records or copies of such records.

XXXII.  ADMINISTRATIVE RECORD

A.  DOE shall establish and maintain the CERCLA

Administrative Record for the Site for each Operable Unit

(hereinafter, collectively referred to as the "Administrative

Record").  A complete copy of the Administrative Record shall be

available to the public at DOE Environmental Information Center 

in Kevil, Kentucky.  In addition, copies of the current index to

the Administrative Record and selected documents from the

Administrative Record shall be available at other locations, as

specified in the approved Community Relations Plan.

B.  EPA shall maintain its Administrative Record for the EPA

RCRA Permit issued pursuant to HSWA, as required under 40 CFR

§§124.9 and 124.18.  KNREPC shall maintain its Administrative

Record for the Kentucky Hazardous Waste Permit, as required under

401 KAR 38:050.  

C.  The selection of each response action shall be based on

the CERCLA Administrative Record, in accordance with Section

113(k) of CERCLA, 42 U.S.C. § 9613(k), the NCP, and any

regulations promulgated pursuant to that Section, KRS 224
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Subchapter 46 and any applicable guidance, and the Administrative

Records referenced under Subparagraph B of this Section to the

Agreement.  A copy of  the CERCLA Administrative Record or a

complete index thereof shall be maintained at EPA's Region IV

office in Atlanta, Georgia.

D.  Upon request by EPA or KNREPC, DOE shall provide copies

of documents generated or possessed by DOE which are included in

the CERCLA Administrative Record to the requesting Party.  EPA

and KNREPC shall provide DOE with copies of documents generated

by each agency which should be included within the CERCLA

Administrative Record.

E.  Upon establishment of the CERCLA Administrative Record,

DOE shall provide EPA and KNREPC with an index of the

Administrative Record.  The index shall identify the documents

which will comprise the Administrative Record including each

decision document for each particular response action.

F.  DOE shall provide EPA and KNREPC, in its fiscal year

quarterly written progress reports, a periodic update of the

index of the Administrative Record that includes any changes or

additions to the Record.  The Project Managers shall review the

Administrative Record Index quarterly to ensure that the

Administrative Record is current and complete.

G.  EPA shall provide DOE with guidance on establishing and



- 139 -

                      

maintaining the CERCLA Administrative Record as EPA develops

guidance.

XXXIII.  PUBLIC PARTICIPATION

A.  The Parties agree that work conducted under this

Agreement, including an Engineering Evaluation/Cost Analysis (as

described in Appendix D to this Agreement) for a Removal Action

or Proposed Plans for RA at the Site, shall comply with the

public participation requirements of CERCLA, including Section

117 of CERCLA, 42 U.S.C. § 9617, the NCP, RCRA and KRS 224 (as

applicable), all applicable guidance developed by EPA,  all

applicable Kentucky hazardous waste laws, and the principles of

the Federal Facility Environmental Restoration Dialogue Committee

Final report dated April 1996.  This shall be achieved through

implementation of the approved Community Relations Plan (CRP)

prepared and implemented by DOE.  A D1 CRP must be submitted to

EPA and KNREPC within sixty (60) Days of the effective date of

this Agreement for review in accordance with Section XX

(Review/Comment On Draft/Primary Documents) of this Agreement and

shall include procedures for solicitation of public comment and

dissemination of information to the PGDP Site Specific Advisory

Board. The Parties agree that the CRP shall, to the extent

practicable, coordinate the public participation requirements of

CERCLA, RCRA and KRS 224 for activities undertaken pursuant to
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this Agreement.  A major permit modification, including the

required public participation procedures, to incorporate a final

remedy upon completion of the RFI/CMS for a Potential OU, shall

be carried out in accordance with Condition II.G. of the EPA RCRA

Permit and Condition IV.G. of the Kentucky Hazardous Waste

Permit.   The Parties may integrate public participation

requirements of other Federal and Kentucky environmental laws on

a case-by-case basis.

B.  Excluding imminent hazard situations, any Party 

issuing an official news release with reference to any of the

work required by this Agreement shall advise the other Parties of

such news release and the contents thereof at least two (2)

business Days before the issuance of such news release.

C.  Nothing in this Agreement shall be construed to preclude

any Party from responding to public inquiries at any time.

XXXIV.  RECOVERY OF EXPENSES

A.  EPA Resources

    EPA shall take all necessary steps and make efforts to

obtain timely funding to meet its obligations under this

Agreement.  Notwithstanding any other provision of this

Agreement, in the event that EPA determines that sufficient funds

have not been appropriated to meet any post fiscal year 1996

commitments established by this Agreement, EPA may terminate this
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Agreement by written notice to DOE and KNREPC. 

B.  Reimbursement of KNREPC Expenses

1.  DOE agrees to reimburse Kentucky for all costs

incurred by Kentucky specifically related to the implementation

of this Agreement at the Site, provided these costs either: 1)

are not inconsistent with the NCP or 2) constitute fees payable

to KNREPC.  Costs to be reimbursed as described in this paragraph

shall not be deemed inconsistent with the NCP solely because such

costs are not specifically addressed in the NCP.

2.  A separate funding agreement between DOE and

Kentucky will be executed.  The separate funding agreement

between DOE and KNREPC is the specific mechanism for the transfer

of funds between DOE and KNREPC for payment of the costs referred

to in Subsection B.1. and provides a mechanism for the resolution

of any disputed costs between DOE and Kentucky. 

3.  For the purposes of budget planning only, Kentucky

shall provide to DOE, before the beginning of the fiscal year, a

written estimate of Kentucky's projected costs to be incurred in

implementing the Agreement in the upcoming fiscal year. 

4.  Kentucky reserves all rights it has to recover any

other past and future costs incurred by Kentucky in connection

with CERCLA activities conducted at PGDP.
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5.  In the event of a substantial change in Kentucky's

costs incurred specifically related to the implementation of this

Agreement, and a significant change in the scope of the project,

KNREPC and DOE agree to renegotiate the amounts contained in the

separate funding agreement to reflect such change proportionate

to the circumstances.  The amount and schedule of payment of

these costs will be negotiated with consideration for DOE's

multi-year funding cycle.

XXXV.  CLAIMS AND PUBLICATION

A.  DOE agrees to assume full responsibility for the 

remediation of the Site in accordance with CERCLA, the NCP, RCRA

Sections 3004(u) and (v) and 3008 (h), and KRS 224 Subchapter 46. 

However, nothing in this Agreement shall constitute or be

construed as a release by KNREPC, DOE, or EPA of any claims,

causes of action, or demand in law or equity against any person,

firm, partnership, or corporation not a signatory to this

Agreement for any liability which it may have arising out of or

related in any way to the generation, storage, treatment,

handling, transportation, Release, or disposal of any Hazardous

Substances, pollutants or contaminants, or Hazardous Wastes and

Hazardous Constituents found at, taken to, or taken from the

Site.

B.  This Agreement does not constitute any decision or
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preauthorization by EPA of funds under Section 111(a)(2) of

CERCLA, 42 U.S.C. § 9611(a)(2), for any person, agent,

contractor, or consultant acting for DOE.  

C.  EPA and KNREPC shall not be held as a party to any

contract entered into by DOE to implement the requirements of

this Agreement.

D.  This Agreement shall not restrict EPA or KNREPC from any

legal, equitable, administrative, or response action for any

matter not part of the work covered by this Agreement.

E.  DOE, KNREPC and EPA shall provide a copy of this

Agreement to appropriate contractors, subcontractors,

laboratories, and consultants retained to conduct any portion of

the work performed pursuant to this Agreement prior to beginning

work to be conducted under this Agreement.   

F.  Nothing in this Agreement shall be considered an

admission by any Party with respect to any unrelated claims by

any Party or any claims by persons not a Party to this Agreement.

XXXVI.  ORDER OF PREFERENCE

In the event of any inconsistency between the Sections of

this Agreement and the Appendices to this Agreement, the Sections

of this Agreement shall govern unless specifically stated 
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otherwise in this Agreement.   

XXXVII.  COMPLIANCE WITH LAWS

Nothing in this Agreement shall be construed to relieve DOE

or its representative(s) of the obligation to comply with all

applicable Federal laws, regulations and Executive Orders, and

all applicable Kentucky and local laws and regulations.

XXXVIII.  FORCE MAJEURE

A.  (i) A Force Majeure shall mean any event arising from

causes beyond the control of a Party that could not have been

overcome or avoided by due diligence of that Party and that

causes a delay in or prevents the performance of any obligation

under this Agreement, including, but not limited to:

 1.  Acts of God; fire; war; insurrection; civil

disturbance; or explosion;

2.  Unanticipated breakage or accident to machinery,

equipment or lines of pipe despite reasonably diligent

maintenance;

3.  Adverse weather conditions that could not be

reasonably anticipated; unusual delay in transportation;

4.  Restraint by court order or order of public

authority;

5.  Inability to obtain, after exercise of reasonable

diligence, any necessary authorizations, approvals, permits, or
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licenses due to action or inaction of any governmental agency or

authority other than DOE; and

6.  Delays caused by compliance with applicable

statutes or regulations governing contracting, procurement or

acquisition procedures, despite the exercise of reasonable

diligence.

(ii) Delay caused in whole or in part by the United

States Enrichment Corporation shall not be presumed to be a force

majeure event.

(iii)  Failure to submit a timely Primary Document due

to a delay in submission of a related Secondary Document shall

not be presumed to be a force majeure event

B.  A Force Majeure shall also include any strike or other

labor dispute, whether or not within the control of the Parties

affected thereby.  Force Majeure shall not include increased

costs or expenses of Response Actions, whether or not anticipated

at the time such Response Actions were initiated.

C.  The Parties agree that Subsection A.2 (entirely),

Subsection A.3 ("delay in transportation" provision only),

Subsection A.4 ("order of public authority"), and Subsection A.6

(entirely) above, do not create any presumptions that such events

arise from causes beyond the control of a Party. KNREPC and EPA

specifically reserve the right to withhold their concurrence to
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any extensions which are based on such events which are not

entirely beyond the control of DOE pursuant to terms of Section

XXIX (Extensions), or to contend that such events do not

constitute Force Majeure in any action to enforce this Agreement.

D.   Notwithstanding the provisions of Section XXIX

(Extensions) hereof, if any event occurs or has occurred that may

delay the performance of any obligation under this Agreement,

whether or not caused by a force majeure event, DOE shall notify

orally EPA and KNREPC within 72 hours of when DOE first knew or

should have known that the event might cause a delay.  Within 10

Days thereafter, DOE shall provide in writing to EPA and KNREPC

an explanation and description of the reasons for the delay; the

anticipated duration of the delay; all actions taken or to be

taken to prevent or minimize the delay; a schedule for

implementation of any measures to be taken to prevent or mitigate

the delay or the effect of the delay; DOE's rationale for

attributing such delay to a force majeure event if it intends to

assert such a claim; and a statement as to whether, in the

opinion of DOE, such event may cause or contribute to an

endangerment to public health, welfare or the environment.  DOE

shall include with any notice all available documentation

supporting its claim that the delay was attributable to a force

majeure.  Failure to comply with the above requirements shall
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preclude DOE from asserting any claim of force majeure for that

event.  DOE shall be deemed to have notice of any circumstance of

which their contractors or subcontractors had or should have had

notice.

E.    Extension requests based on a force majeure shall

proceed pursuant to Section XXIX (Extensions) hereof.
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XXXIX.  MODIFICATION OF AGREEMENT

A.  This Agreement may be modified by agreement of all the

Parties.  All major modifications shall be in writing and shall

be effective upon the date on which such modifications are signed

by EPA.  EPA shall be the last signatory on any major

modifications to this Agreement.

B.  Except as provided in Subsection C, no informal

advice, guidance, suggestions, or comments by EPA or KNREPC shall

be construed as relieving DOE of any obligation required by this

Agreement.

C.  Modifications shall be considered major modifications

under Subsection A, if designated "major" by any Party.  If any

party disagrees with the designation of a modification as major,

it may invoke dispute resolution pursuant to Section XXV of this

Agreement.  A major modification is subject to public

participation to the extent required by DOE's Community Relations

Plan under Section XXXIII (Public Participation) of this

Agreement.  All other modifications shall not be considered major

and can be made informally upon consent of those Parties

designated to receive notice in accordance with Section XXIV

(Notification) of this Agreement.  Informal modifications shall

be confirmed in writing within ten (10) Days following the

consent of the Project Managers.
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D.  Any modification to this Agreement, its appendices,

or any primary or secondary document previously approved as final

by EPA and KNREPC which incorporates new innovative technology

shall be considered a major modification to this Agreement.  The

Parties agree that such modifications will be made in the future

where appropriate to incorporate those new technologies which

achieve compliance with this Agreement, either at reduced cost,

or in a shorter period of time.

E.  The Parties understand that changes in law or

regulations may occur which affect the obligations or rights of

the parties under this Agreement or change the nature of this

Agreement.  The Parties agree to consider modifications to this

Agreement to address the effects of any such changes.

XL.  COVENANT NOT TO SUE/RESERVATION OF RIGHTS

A.  In consideration for DOE's compliance with this

Agreement, and based on the information known to the Parties on

the effective date of this Agreement, EPA agrees that compliance

with this Agreement, including payment of stipulated penalties, 

shall stand in lieu of any administrative, legal and equitable

remedies against DOE available to it regarding the currently

known Releases or threatened Releases of Hazardous Substances,

pollutants or contaminants, or Hazardous Wastes and Hazardous

Constituents at the Site which are the subject of an RI/FS or
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Removal Notification and which will be addressed by a RA or

Removal Action provided for under this Agreement.  Except as

otherwise provided in this Agreement, and based on the

information known to the Parties on the effective date of this

Agreement, KNREPC agrees that compliance with this Agreement

shall satisfy DOE's obligations arising under the RCRA Permits

and the corrective action provisions of KRS 224 Subchapter 46

regarding the currently known releases or threatened releases of

hazardous wastes or hazardous constituents at the Site which are

the subject of an RI/FS or Removal Notification and which will be

addressed by a Response Action approved by KNREPC and provided

for under this Agreement.  Provided, however, that this provision

shall not apply where Kentucky has exercised its reservation of

rights pursuant to paragraph B.5 of Section XXV (Resolution of

Disputes) and Section L (Covenant Not to Sue/Reservation of

Rights) of this Agreement. KNREPC agrees, at a minimum, to

proceed through the SEC level of the dispute resolution process

provided in Section XXV (Resolution of Disputes) of this

Agreement prior to taking any other action available to it

regarding the currently known Releases or threatened Releases of

Hazardous Substances, pollutants or contaminants, or Hazardous

Wastes and Hazardous Constituents at the Site which are the

subject of an RI/FS or Removal Notification and which will be
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addressed by a RA or Removal Action provided for under this

Agreement.  Nothing in this Agreement shall preclude either the

EPA or KNREPC from exercising any administrative, legal and

equitable remedies available (including the assessment of civil

penalties and damages if such are otherwise legally assessable)

to require additional response actions by the DOE in the event

that the implementation of the requirements of this Agreement is

no longer protective of public health and the environment or for

matters not specifically part of the work covered by this

Agreement.  Moreover, nothing herein shall limit KNREPC's or

EPA's authority to challenge a Removal Action pursuant to 42

U.S.C. §9622(e)(6) and KRS 224 Subchapter 46.  Nothing in this

Agreement shall be deemed to confer or waive authority reserved

to DOE under the Atomic Energy Act, 42 U.S.C. 2011 et seq.. 

Additionally, in the event of enforcement action being taken

against DOE under this Agreement, including, but not limited to

actions under Sections X or XIV of this Agreement, DOE reserves

all rights, including any appeal rights it may have.   

B.  Except to the extent expressly provided for elsewhere in

this Agreement, this Agreement shall not be construed as waiving

any right or authority that KNREPC may have and shall not be

construed as a bar or release of any claim, cause of action or

demand in law or equity including any right KNREPC may have to
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assess penalties for DOE's failure to comply with any term or

condition of this Agreement or any timetable or deadline

established pursuant to this Agreement.  Notwithstanding the

provisions of Section XXV (Resolution of Disputes) or any other

Section of this Agreement, in the event that KNREPC issues a

written notice exercising its reservation of rights pursuant to

Section XXV (Resolution of Disputes), paragraph B.5., or is

dissatisfied with any final decision issued by the Administrator

pursuant to Section XXV (Resolution of Disputes), KNREPC may take

any action concerning the disputed matter which would be

available in the absence of this Agreement, including imposing

its requirements directly on DOE, defending the basis for those

requirements, and contesting EPA's conflicting requirements, if

any.

C.  Notwithstanding this Section, or any other Section of

this Agreement, KNREPC shall retain any right it may have to

obtain judicial review of any final decision of EPA on selection

of a remedial action or ARARs determination pursuant to any

authority KNREPC may have under Sections 113, 121(e)(2), 121(f),

and 310 of CERCLA, 42 U.S.C. §§ 9613, 9621(e)(2), 9621(f), and

9659.

D.  If dispute resolution concerning any matter requires a

decision by the Regional Administrator or the Administrator, the
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Parties may mutually agree to accelerate that matter through the

dispute resolution procedures of Section XXV (Resolution of

Disputes) under this Agreement to the Administrator.

Notwithstanding the provisions of Section XXV (Resolution of

Disputes) or any Section of this Agreement, in the event that 

KNREPC elects to exercise its reservation of rights pursuant to

Section XXV (Resolution of Disputes), paragraph B.5., or is

dissatisfied with any final decision issued by the Administrator

pursuant to Section XXV (Resolution of Disputes), KNREPC may take

any action concerning the disputed matter which would be

available in the absence of this Agreement.

E.  This Covenant Not to Sue shall not be deemed to affect

any rights which any non-party may have. 

F.  DOE is not released from any claim for damages for

injury to, destruction of, or loss of natural resources pursuant

to CERCLA Section 107.  This Agreement does not in any way

release DOE from any claims any party may have for natural

resource damage assessments or for damages to natural resources.

G. Nothing in this Agreement shall preclude KNREPC from

exercising any administrative or judicial remedies available in

the event or upon the discovery of a violation of, or

noncompliance with, any provision of RCRA or KRS 224 Chapter 46
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including any disposal or release of hazardous waste or hazardous

constituents which are  not addressed by this Agreement. 

Moreover, nothing in this Agreement shall be interpreted to

excuse DOE from complying with the requirements of RCRA,  KRS 224

Subchapter 46 and the regulations promulgated thereunder for

matters not addressed by this Agreement. 

         H.  For matters within the scope of this Agreement,

KNREPC and EPA reserve the right to bring any enforcement action

against other potentially liable parties, including contractors,

subcontractors and/or operators, if DOE fails to comply with this

Agreement.  For matters outside this Agreement, and any actions

related to response costs, KNREPC and EPA reserve the right to

bring any enforcement action against other potentially

responsible parties, including DOE's contractors, subcontractors

and/or operators, regardless of DOE's compliance with this

Agreement.

     XLI.  NATURAL RESOURCE DAMAGES

DOE and other Kentucky and Federal trustees shall act on

behalf of the public as the trustees for the natural resources

present at PGDP.  In this capacity, DOE shall be responsible for

notifying other Kentucky and Federal trustees and for assessing

damages (injury, destruction or loss of natural resources)

resulting from Releases of Hazardous Substances, pollutants or
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contaminants, or Hazardous Wastes and Hazardous Constituents on

PGDP, and for implementation of measures designed to mitigate

such damages.  These authorities are vested in DOE (as specified

in Executive Order 12580) pursuant to Section 107(f) of CERCLA

and Section 311(f) of the Federal Water Pollution Control Act. 

As a trustee for natural resources on PGDP, DOE  Kentucky, U.S.

Fish and Wildlife Service, Tennessee Valley Authority and the

Department of Interior, shall have the authority to:

1.  Assess damages to public natural resources

following the procedures provided by 43 CFR Part 11 and

subsequent rule making; and

2. Devise and implement a plan to restore, replace or

acquire the equivalent of such resource pursuant to CERCLA.  Such

a plan shall be consistent, to the degree possible, with

applicable Record(s) of Decision under this Agreement.

DOE shall notify the appropriate Federal and Kentucky

natural resource trustees as required by Section 104(b)(2) of

CERCLA, 42 U.S.C. § 9604(b)(2), and Section 2(e)2 of Executive

Order 12580.  Except as provided herein, DOE is not released from

any liability which it may have pursuant to any provisions of 

Kentucky and Federal law, including any claim for damages for

liability to the destruction of, or loss of natural resources.   

 XLII. PROPERTY TRANSFER
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In the event that DOE determines to enter into any contract

for the sale or transfer of any of the Site, DOE shall comply

with the requirements of Section 120(h) of CERCLA, 42 U.S.C. §

9620(h), in effectuating that sale or transfer, including all

notice requirements.  In addition, DOE shall include notice of

this Agreement in any document transferring ownership or

operation of the Site to any subsequent owner and/or operator of

any portion of the Site and shall notify EPA and KNREPC of any

such sale or transfer at least ninety (90) Days prior to such

sale or transfer.  No change in ownership of the Site or any

portion thereof or notice pursuant to Section 120(h)(3)(B) of

CERCLA, 42 U.S.C. § 9620(h)(3)(B), shall relieve DOE of its

obligation to perform pursuant to this Agreement.  No change of

ownership of the Site or any portion thereof shall be consummated

by DOE without provision for continued maintenance of any

containment system, treatment system, or other response action(s)

installed or implemented pursuant to this Agreement.  This

provision does not relieve DOE of its obligations under 40 C.F.R.

Part 270 and KRS 224 §46, 401 KAR Chapter 38.

XLIII.  STIPULATED PENALTIES

A.  In the event that DOE fails to submit a Primary

Document, as identified in Section XX (Review/Comment On

Draft/Primary Documents), to EPA and KNREPC pursuant to the
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appropriate enforceable timetable or deadline included in

Appendix C in accordance with the requirements of this Agreement,

or fails to comply with a term or condition of this Agreement

which relates to the actual performance of an interim or final

RA, or a Removal Action, DOE may be assessed a stipulated penalty

in an amount not to exceed $5,000 for the first week (or part

thereof), and $10,000 for each additional week (or part thereof)

for which a failure set forth in this Subsection occurs. 

Stipulated penalties will accrue from the date of the missed

deadline or the date the noncompliance occurs, as appropriate.

  B.  Upon determining that DOE has failed in a manner

set forth in Subsection A, above, EPA and KNREPC shall jointly 

notify DOE in writing.  If the failure in question is not already

subject to dispute resolution at the time such notice is

received, then DOE shall have fifteen (15) Days after receipt of

the notice to invoke dispute resolution on the question of

whether the failure did in fact occur or was caused by force

majeure.   DOE shall not be liable for the stipulated penalty

assessed by EPA and KNREPC if the failure is determined, through

the dispute resolution process, not to have occurred or to have

occurred as the result of a force majeure event. In the case of a

stipulated penalty assessed only by EPA or only by the

Commonwealth, the assessing party shall notify DOE, in writing,
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of the failure.  If the failure in question is not already

subject to dispute resolution at the time such notice is

received, then DOE shall have fifteen (15) Days after receipt of

the notice to invoke dispute resolution on the question of

whether the failure did in fact occur or was caused by force

majeure.   DOE shall not be liable for the stipulated penalty

assessed by EPA or KNREPC if the failure is determined, through

the dispute resolution process, not to have occurred or to have

occurred as the result of a force majeure event. No assessment of

a stipulated penalty pursuant to this Section shall be final

until the conclusion of dispute resolution procedures related to

the assessment of the stipulated penalty.  DOE's invocation of

dispute resolution shall toll the obligation to pay the assessed

penalty, but shall not toll the accrual of stipulated penalties. 

Assessment of a stipulated penalty by EPA and/or KNREPC shall

preclude the agency (ies) assessing such stipulated penalty from

seeking to also impose a statutory penalty arising from DOE's

failure to meet the same regulatory milestone.  Furthermore, in

the event of a noncompliance or failure under this Agreement by

DOE, neither EPA nor KNREPC individually shall seek penalties

under both CERCLA and RCRA/KRS 224 for the same instance of

noncompliance or failure. 

C.   DOE's annual report to Congress required by Section
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120(e)(5) of CERCLA, 42 U.S.C. § 9620(e)(5), shall include, with

respect to each final assessment of a stipulated penalty against

DOE under this Agreement, each of the following:

1.  The facility responsible for the failure;

2.  A statement of the facts and circumstances 

giving rise to the failure;

3.  A statement of any administrative or other 

corrective action taken at the relevant facility, or a statement

of why such measures were determined to be inappropriate;

4.  A statement of any additional action taken by or at

the facility to prevent recurrence of the same type of failure;

and

5.  The total dollar amount of the stipulated 

penalty assessed for the particular failure.

D.  Stipulated penalties assessed pursuant to this 

Section shall be payable as follows:

Unless otherwise agreed between EPA and the State, any stipulated

penalty assessed by both the State and EPA pursuant to this part

shall be divided equally between the Hazardous Substances

Response Trust Fund and KNREPC in accordance with KRS 224.10-250. 

Any stipulated penalty assessed only by EPA shall be payable to

the Hazardous Substances Response Trust Fund.  Any stipulated

penalty assessed only by the Commonwealth shall be payable to
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KNREPC in accordance with KRS 224.10-250.  The parties recognize

that stipulated penalties assessed by KNREPC are assessed

pursuant to RCRA and KRS 224, and not pursuant to CERCLA. 

Stipulated penalties payable to the Hazardous Substances Response

Trust Fund shall be paid from funds authorized and appropriated

for that purpose.  DOE shall make specific budget requests for

payment of assessed stipulated penalties. DOE shall pay

stipulated penalties assessed by the Commonwealth of Kentucky

under this part within 120 days of the date DOE receives the

Commonwealth's demand for payment of a finally-assessed penalty

unless KNREPC agrees to a longer schedule.  DOE shall request,

for stipulated penalties assessed by EPA, specific authorization

and appropriation of any such penalty in its budget submission

for FY +1, unless DOE has already submitted its final budget for

that budget year to OMB, in which case DOE shall request such

specific authorization and appropriation in its FY +2 budget

submittal.

E. Failure of DOE to comply with the requirements of Section

XVIII.D. (Budget Planning) or Section XVIII.E. (Budget Execution

for the Current FY) shall not be subject to stipulated penalties

under this Section.

F.  In no event shall this Section give rise to a stipulated

penalty in excess of the amount set forth in Section 109 of



- 161 -

                      

CERCLA, 42 U.S.C. § 9609.  

G.  This Section shall not affect DOE's ability to obtain an

extension of a timetable, deadline, or schedule pursuant to

Section XXIX (Extensions) of this Agreement.

H.  Nothing in this Agreement shall be construed to

render any officer or employee of DOE personally liable for the

payment of any stipulated penalty assessed pursuant to this

Section.

I.  Nothing in this Section shall preclude EPA or KNREPC

from pursuing any other sanction that may be available to them,

in lieu of stipulated penalties, for DOE's failure to meet any

requirement of this Agreement.  Nor shall anything in this

Section preclude EPA or KNREPC from seeking or imposing any

injunctive relief that may be available to them to compel DOE's

compliance with this Agreement.

XLIV.  ENFORCEABILITY

A.  The Parties agree that:

1.  Upon the effective date of this Agreement, any 

standard, regulation, condition, requirement, or order which has

become effective under CERCLA and is incorporated into this 

Agreement is enforceable by any person pursuant to Section 310 of

CERCLA, 42 U.S.C. § 9659, and any violation of such standard,

regulation, condition, requirement, or order will be subject to
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the civil penalty provisions under Sections 310(c) and 109 of

CERCLA, 42 U.S.C. §§ 9659(c) and 9609; and

2.  All Appendix C timetables or deadlines and Site

Management Plan CS OU timetables or deadlines associated with the

development, implementation and completion of the RI/FS shall be

enforceable by any person pursuant to Section 310 of CERCLA, 42

U.S.C. § 9659, and any violation of such timetables or deadlines

will be subject to civil penalties under Sections 310(c) and 109

of CERCLA, 42 U.S.C. §§ 9659(c) and 9609;

3.  All terms and conditions of this Agreement which

relate to interim or final RAs and removal actions (including IM

and Corrective Actions), including corresponding timetables,

deadlines, or schedules, and all work associated with interim or

final RAs and removal actions (including IM and Corrective

Actions), shall be enforceable by any person pursuant to Section

310(c) of CERCLA, 42 U.S.C. § 9659(c), and any violation of such

terms or conditions will be subject to the civil penalties

provisions under Sections 310(c) and 109 of CERCLA, 42 U.S.C. §§

9659(c) and 9609; and

4.  Any final resolution of a dispute pursuant to

Section XXV (Resolution of Disputes) of this Agreement which

establishes a term, condition, timetable, deadline, or schedule 

shall be enforceable by any person pursuant to Section 310(c) of 
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CERCLA, 42 U.S.C. § 9659(c), and any violation of such term,

condition, timetable, deadline or schedule will be subject to

civil penalties under Section 310(c) and 109 of CERCLA, 42 U.S.C.

§§ 9659(c) and 9609. 

5. Requirements of this Agreement that are requirements

of RCRA and KRS 224 Subchapter 46 shall be enforceable by any

person, including the Commonwealth of Kentucky, pursuant to any

rights which may exist under section 7002(a)(1)(A) of RCRA.  DOE

agrees that the Commonwealth of Kentucky or one of its agencies

is a "person" within the meaning of section 7002(a) of RCRA. 

Nothing in this paragraph shall be construed as being in

contravention of CERCLA §113(h).

6. Requirements of this Agreement that relate to RCRA

or KRS 224 Subchapter 46 may be enforced by KNREPC as

requirements of a Corrective Action Order on Consent issued

pursuant to KRS 224.46-530. 

  B. Nothing in this Agreement shall be construed as 

authorizing any person to seek judicial review of any action or 

work where review is barred by any provisions of CERCLA,

including Section 113(h) of CERCLA, 42 U.S.C. § 9613(h). 

However, nothing in this paragraph shall prevent KNREPC from

taking any action or exercising any right KNREPC may have to

enforce any requirement of RCRA or KRS 224 Subchapter 46 and its
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corresponding regulations.

C.  The Parties agree that all Parties shall have the 

right to enforce the terms of this Agreement.

XLV.  TERMINATION AND SATISFACTION

A.  To the extent that remedial response actions are

conducted in OUs under the provisions of this Agreement,

following completion of all response actions at an OU, as

specified in the ROD for that OU, and upon written request by

DOE, EPA and KNREPC will send to DOE a written notice that the

response actions selected in the ROD have been completed in

accordance with the requirements for that operable unit.  This

notice shall not serve as written notice of termination and

satisfaction of the entire Agreement described under Subsection B

of this Section.

B.  To the extent that remedial preliminary assessment

actions are conducted pursuant to the provisions of this

Agreement, following the completion of all response actions

(i.e.,removal and RAs), including the comprehensive site-wide

operable unit, and upon written request by DOE, EPA, and KNREPC

will send to DOE a written notice of satisfaction of the terms of

this Agreement within ninety (90) Days of the request.  The

notice shall state that, in the opinion of EPA and KNREPC, DOE

has satisfied all the terms of this Agreement in accordance with
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the requirements of CERCLA, the NCP, Sections 3004(u) and (v),

and 3008(h) of RCRA, 42 U.S.C. § 6928(h), and related guidance,

KRS 224 Subchapter 46 and its implementing regulations and

applicable state laws and that the work performed by DOE is

consistent with the agreed-to response actions.

C.  KNREPC may, in its sole discretion, terminate this

Agreement upon sixty (60) Days written notice to the other

Parties.  Termination of the Agreement by KNREPC shall be

effective on the 60th Day after such notice, unless KNREPC agrees

otherwise in writing before such date.  Once termination is

effective pursuant to this paragraph, this Agreement shall have

no further force or effect as to KNREPC; provided, however, that

surviving requirements of this Agreement shall remain enforceable

as requirements of a CERCLA § 120 Interagency Agreement between

EPA and DOE. 

XLVI.  EFFECTIVE DATE

 This Agreement shall become effective after it is executed

by all the Parties and upon the date set by EPA in written

notification to all Parties that the Agreement has been finally

executed and is effective.

This Agreement will not be executed until such time as all

public comment provided during a forty-five (45) day comment

period has been addressed by the Parties and incorporated into
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the Agreement as appropriate. 

IT IS SO AGREED:

                                                              
DATE James C. Hall

Manager
United States Department of
  Energy
Oak Ridge Operations Office

                                     _________________________    
                James E. Bickford
DATE Secretary

Kentucky Natural Resources   
                                       and Environmental          
                                       Protection Cabinet

                          

                          
                                     _________________________
                John H. Hankinson, Jr.
DATE

Regional Administrator
United States Environmental
  Protection Agency
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     1Pursuant to Section XIV.D. of the FFA, the Draft Primary
Review Process does not apply to RODs. Instead, DOE will submit a
Draft-Final(D2) ROD to EPA and KNREPC within 30 days of the close
of the public comment period.  In accordance with Section XX.G.2.
of the FFA, this D2 document will be subject to a 30 Day period
of review.

                      

PRIMARY DOCUMENT D1 REVIEW/COMMENT/REVISION PERIODS1

D1 PRIMARY DOCUMENT ACTIVITY PERIOD
(Days)

Community Relations Plan EPA/KY Review 90

DOE Revise 60

RI/FS Work Plan EPA/KY Review 90

DOE Revise 60

RI Report EPA/KY Review 90

DOE Revise 60

Baseline Risk Assessment EPA/KY Review 90

DOE Revise 60

FS Report EPA/KY Review 90

DOE Revise 60

Proposed Plan EPA/KY Review 45

DOE Revise 30

Removal Notification EPA/KY Review 30

DOE Revise 30

RD Work Plan EPA/KY Review 30

DOE Revise 15

Final RD Report EPA/KY Review 30

DOE Revise 30
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D1 PRIMARY DOCUMENT ACTIVITY PERIOD
(Days)

                      

RA Work Plan EPA/KY Review 30

DOE Revise 30

Data Management Plan EPA/KY Review 60

DOE Revise 30

Final Remediation Report EPA/KY Review 90

DOE Revise 60

Site Management Plan EPA/KY Review 30

DOE Revise 15

Removal Work Plan EPA/KY Review 30

DOE Revise 30

Engineering Evaluation/Cost Analysis EPA/KY Review 30

DOE Revise 30

Action Memorandum EPA/KY Review 30

DOE Revise 30

Site Evaluation Report EPA/KY Review 30

DOE Revise 30

Time-Critical Removal Responsiveness
Summary

EPA/KY Review 30

DOE Revise 30
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