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PG T2a U.S. DEPARTMENT OF ENERGY £

e, EERE PROJECT MANAGEMENT CENTER )
NEPA DETERMINATION b

RECIPIENT:Recovery Acl Cily of North Little Rock STATE: AR

PROIECT Hydroelecine Facility Improvement Project - Automated Intake Cleaning Equipment and Malerials

TITLE : Management

Funding Opportunity Announcement Number  Procurement Instrument Nuruber NEPA Cootrol Number CID Number
DE-FOA-0000120 DE-EE0002674 GFO-0002674-002 EE2674

Based on my review of the Information concerning the proposed action, as NEPA Compliance Officer (authorized upder DOE
Onrder 451.1A), I bave made the followlng determinstion:

CX.EA,EIS APPENDIX AND NUMBER:
Descriplion:

B5.1 Actions 1o conserve energy, demonsirale potential energy conservation, and promole energy-efficiancy that do not
increase the indoor concentrations of potentialty harmful substances These actions may involve financial and technical
assislance o individuals {such as builders, owners, consultants. designers), organizations (such as ublihes), and stale
and local governments Covered aclions inciude, but are not imited 1o° programmed lowering of thermostal setbngs,
placement of imers an hot waler heaters, installation of solar hot water systems, installation of efficient lighting,
improvements in generator efficiency and appliance efficiency ratings, development of energy-efficient manufactunng or
industrial practices. and small-scale conservation and renewable energy research and development and pilot projects.
The achons could involve building renovations or new struclures in commercial, residential, agncultural, or ndustrial
sectors These acbons do not include rulemakings. standard-setlings. or proposed DOE legisiation.

Raisonal for determinarion:
The North Little Rock Electric Depariment 1s proposing o use DOE ARRA funding 1o purchase and install an intake
maintenance device and i{s associated equipment at their hydroelectric generation facility located al the Murray Lock
and Dam #7. on the McClellan-Kerr Arkansas River Navigation System, in North Litlle Rock, Arkansas. They are also
proposing to use funding to purchase, use and maintain a Morbark 1300B tub wood grinder. The intake maintenance
devise would automatically keep the intake chanael clear of the volumna of debris thal comes downstream into the
facility. The proposed wood grinder would receive the tree limbs, ree trunks. and clher organic debris removed by the
intake mamntenance device and would chip it ug inte muich for the community’s use. The purpose of the system would
be 1o remave debns from the river to allow the hydroelectric facility to operate al higher efficiencies.

Tasks hsted in the SOPO for this projecl mclude:

1.0 Conceptual Design

2.0 Engmeering Design

3.0 Procurement Adverlisemeni

4 0 Procurement Selection

5.0 Equipment Inslallalion (purchase and insiallation of frash rack syslem and (ub grinder)
6.0 Personnel Orienlalion (operator (raining posl inslallation)

7 0 Project Management & Reporting

A previous NEPA determinalion of a CX A was made for tasks 1.0 — 4.0 and 7.0 {GFO-0002674-001). A NEPA
condihon/hold was piaced on allowing expendilure of Federal funds for tasks 5.0 — 6.0 pending additional information,
parmit acquisiion and consultations with other Federal agencies. This NEFA review is being conducled for these two
remaining tasks.

Descnption:

Task 6 would include the training and centification of all North Littie Rock’s hydroelectric facility employees on Lhe
operation of the new intake cleaning syslem and ub grinder. Training, operalion and maintenance of the system will
comply with all OSHA standards.

Task 5.0 consists of installing four rash rake systems side-by-side thal would be inslalled on the forebay side of the
dam. The trash rack syslems include a dragline beam or bucket altached to cable lines, a trough, discharge pipes,
cable motors, and concrete dewatering pit wilh a dewalering pump and dprap discharge area. The water and debris
from the trough would discharge into a conctete structure that consists of 2 debns cellechon area, 2 dewatenng pump
station for the structure, and lub grinder siab for support of the tub grinder equipment.

https://www eere-pmc.energy.gov/NEPA/Nepa_ef2a.aspx?Key=11701 12/17/2010
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The trash rake system operates by a system of molorized cable haists which move a raking beam in a cyclical motion.
The raking beam 15 hoisted upsiream and lowered inlo ihe waler to 1he bottom of the intake several feel upstream
from (he toe of the trash rack. The raking beam dredges (he bollom of ihe intake until it reaches the bottom of the
rash rack whereupon it rakes debris up Ihe rack face bnnging its frash load to the dumping posilion. This actlon
allows the trash rake system to dredge debris which accumulales upstream impeding flow and limiting production of
fhe hydro facility system.

The frequency of operalion would depend on river flows. Nood events on the Arkansas River, and floaling debris thal
1 observed in the forebay area of the hydra lacility. Facility operators anticipate that at a mummum that the trash rake
system would be operaled once every two weeaks dapending on nver flows and (he volume of debns removed during
fhe operztion

The trough discharge area and adjacent concrete slab for the tub grinder would be fenced off lo prevent public
access. A security fence would be installed along the edge of lhe existing roadway o prevent access by the general
public. This fence would be designed to be removable during flood condilions $0 as nol to impede (low over the dam
during flood conditions. All new components installed af the site will be at or below the current faciiity elevation fo
prevent any impacts on river flow behavior during flood conditions. All sensitive equipment (molors. winches, ete.) will
be inslalled al an elevation above the 100-year flood elevation lisled for (he Arkansas River.

The mulched debris from the {ub grinder would be placed inlo large dumpsters (by Babcat or {ront-end loader) and the
dumpsters would be removed fram the sile penodically. A pubiic access road already exists at (his localion and no
new equipmen would block this roadway.

The construchon of the discharge area and concrete slab for the tub gnnder will occur on the South Peninsula area of
the river bank adjacent to Lhe dam. This area is previous fill malerial from the Army Comp construction of the lock-and-
dam system when onginally consiructed. It is a highly Irafficked and dislurbed area consisting of weedy plani material
that currently does not sustain viable habstat for surrounding wildlife.

Peanils and Approvais.

As required under Ihe Clean Water Act (CWA Section 404) and the Rivers and Harbors Act, (RHA. Section 10 the US
Army Corps of Engineers conducted a review of the project as par of their regulatory respansioiites under those
Acts. The Murray dam is federally owned and is under management and judsdiction of the US Army Comps. The
hygroelectric facilily, inciuding the powerhouse. is property of the North Littlerock Electric Company.

The Army Corps determined that the project’s riprap discharge area enhancement ang installation activily was an
eligible activity under the CWA Section 404 Nationwide Parmit #13. The remaining activities, including the rack sysiem
and all related equipment received a Letier of Permission under Section 10 of the RHA. Both the Nationwide Permil
and Permission were received via letter by the Army Corps on November 9. 2010.

The Army Corps identified General Conditions (#1 — 8) and Special Conditions (#1 - 3) as a requirement of the issued
Leiter of Permission. The Army Corps alsa speciflied that the permiltee (North Little Rock Electric) must compiy with ail
of the General Conditions #1 — 28 sel forth in lhe Nationwide Permit #13 (#0397 1-4) (reference attached US Army
Corps leller No.03871-4 , Navember 9, 2010).

Little Rock Efecine would also acquire all necessary consiruction permits from the Stale of Arkansas including. but nol
limited to. 8 General Construction permit, a Siormwater Pallution Prevention Plan permif. and a Shor Term Aclivity
authonzation.

Cormpliance lo 1hese pemils would reduce polential impacts a2ssociated wilh water quality and interference (0
navigation and river system flows

Wildlife and Endangered Species:

The USFWS was consulled on this project and indicated thal no endangered species would be threatened by this
project nor would 1he intake sysiem significantly impact fish in lhe Ackansas River, A dalabase search canducted by
DOE indicated thal there are no endangerad species in this part of the Arkansas River 1hat would be affected by
DOE's funding action or implementation ol (his project.

The USFWS representalive discussed patenfial cumulative impacts to the river fishenes from the removal of fish and
wood matenal from the Arkansas River System. The removal of debris from the rives system is a regular operational
praclice for the Murray Hydro facillty and a condition of the Army Corps CWA permit. Woody debris is cutrently being
removed by means of using a drag line and dredging of the forebay area - the new system will only automate lhis
process. However, lo assisl in agdressing the USFWS concems over cumulative impacts of woody debris removal.
the City of North Litlle Rock has agreed to consult wilh USFWS on future methods 10 help miligaie this issue.

https://www.eerc-pme.energy.gov/NEPA/Nepa_ef2a.aspx?Key=1)70) 12/1772010
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Conclusion:

© As discussed above, potential impacls 1o the nver fishenes, endangered species water quality and navigation have
besn shown to be less than significant. Comptiance of all conditions set forth in the US Army Corps permits and
permissions will also miligate polential impacts o resources during construclion and operation of the proposed
projecl. DOE has detenmiined that there would be no significant impacts associaled with allowing expenditure of
Federal Funding by the North Little Rock Electric Company for their Automated Intake Clearing Equipment and
Materials Managemenl Project, Aclivilies described under this project compnse “aclions to conserve energy” lhrough
improvements tn generator efficiency: therefore 3 DOE CX B5.1 applies.

NEPA PROVISION
DOE has made a final NEPA determination for this awasd

Insert the following language in the award:

Insert the following language in the award:

You are required lo:
- Adhere 1o all condilions set forth in Lhe Army Corps Lefter of Pemussion #03871-4 (General Conditions &1 - 5 and
Special Conditions #1 — 3) and the Army Corps Nationwide Permil #03871-4 (General Condilions #1 — 28).

- Acquire and adhere {0 all slipulations and conditions set forth in Arkansas Stale construction permils, including the

acquisition and compiiance with the Slate Short Term Aclivily Authorization and the Stormwater Pollution Prevention
Plan.

Note (0 Specialist :

Review compleled by Laura Margason - December 17. 2010

SIGNATURE OF THIS MEMORANDU,M.CQNS—'F]TU—TES A RECORD OF THIS DECISION.
NEPA Compliance Officer Signature: T~ (ﬁ i /7 /’_’ 7 Dae: 7 ) // 7 //O

" NEPA Compliance Officer

FIELD OFFICE MANAGER DETERMINATION

0 Ficld Office Manager review required

NCO REQUESTS THE FIELD OFFICE MANAGER REVIEW FOR THE FOLLOWING REASON:

0 Proposed action fies within a categorical exclusion buc invelves a high profile or controversiat issue that warrants Field Office
Manager's allention.

0 Proposed aclion falls within an EA or EIS calegory and therefore requires Field Office Manager's review and delermination.

BASED ON MY REVIEW I CONCUR WITH THE DETERMINATION OF THE NCO :

Field Office Manager's Sigmaturc: Datc:
Ficld Ofhee Manager

hitps://www_eere-pmc.energy.gov/NEPA/Nepa ef?a.aspx?Key=11701 12/17/2010



DEPARTMENT OF THE ARMY
UTTLE ROCK DISTRICT. CORPS OF ENGINEERS
% POST OFFICE BOX 867

REPLY TO LITTLE ROCK. ARKANSAS 72203-0867

ATTENTION OF NOV 0 9 2016

A 7310c Q2

Regulatory Division

LETTER OF PERMISSION NO. 03971-4 AND
NATIONWIDE PERMIT NO. 039714

Mr. Bob Reynolds

North Littie Rock Electric

PO Box 159

North Little Rock, Arkansas 72115

Dear Mr. Reynolds:

Under provisions of Section 10 of the Rivers and Harbors Act of 1899 (33 U.S. Code 403)
and Section 404 of the Clean Water Act, and in accordance with the enclosed conditions and
drawings, sheets | through 7 of 7, dated November 2010, you are hereby given authorization for
the installation of an automated mtake maintenance device at the Murray Hydroelectric Facility.
The installation of the device includes four cabled raking type systems, trough, grinder, discharge
pipes, concrete dewatering pit, and associated equipment. The placement of dredged and fill
material in waters of the United States is associated with the construction of an approximate 40-
foot by 20-foot rock riprap blanket. The purpose of the project is to increase the efficiency of the
hydroelectric facility. The project is located in the Arkansas River, Navigation Mile 125.4, in
sections 23 and 24, T. 2 N, R. |3 W., North Little Rock, Pulaski County, Arkansas.

Please read the enclosed "Notification of Administrative Appeal Options and Process and
Request for Appeal” which describes your options regarding this action.

The work authorized by this Letter of Permission shall comply with the enclosed conditions
and drawings. It is your responsibility to understand and comply with all of the conditions of the
Letter of Permission and to make any of your employees or agents involved in this operation
continuously aware of the Letter of Permission conditions. You also should be aware that the
proposed work should be compieted by the date authorized on the enclosed Letter of Permission
conditions, General Condition No. 1.

The proposed activity associated with the rock blanket is authorized by Departrnent of the
Aony Nafionwide Permit (NWP) No. 13 (copy enclosed), provided that the conditions therein,
and the following added special condition, are met. You should become familiar with the
conditions and mainiain a copy of the permit at the worksite for ready reference. lf changes are
proposed in the design or location of the facilities, you should submit revised plans to this office
for approval before construction of the change begins.



Special Condition:

The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from
the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense to the United States. No claim shall be made against the
United States on account of any such removal or alteration.

Please refer to NWP Condition No. 12, which stipulates that appropriate erosion and siltation
controls be used during construction and all exposed soil be permanently stabilized. Erosion
control measures must be implemented during and after consfruction of the proposed project to
comply with this NWP condition.

In order to fully comply with the conditions of the NWP, you must submit the enclosed
compliance certification within 30 days of completion of the project. This is required pursuant to
General Condition No. 26 of the NWP. Additionally, you must furnish this office with a brief
description of the project, as built, and the date of completion for the activities authorized by the
Letter of Permission, which includes the structures related to the trash rack installation.

The riprap blanket verification is valid until the NWP is modified, rcissued, or revoked. All
of the existing NWPs are scheduled to be medified, reissued, or revoked prior 1o March 18, 2012.
It is incumbent upon you tu remain informed of changes to the NWDPs. We will issue a public
notice when the NWPs are reissued. Furthermore, if you commence or are under contract to
commence this activity before the date that the relevant NWP is modified or revoked, you will
have twelve (12) months from the date of the modification or revocation of the NWP to complete
the activity under the present terms and conditions of this NWP,

The permitted structure may be subject to damage by wave wash from passing vessels or
other causes. Safety is encouraged in location, design, and operation of this facility.

In accordance with our authority, the Little Rock District Corps of Engineers may fluctuate
the level of the Arkansas River as may be necessary in connection with project functions or
emergency operations. Owners or operators may obtain specific data on water levels or release
rates from dams at their location by wntten request to the District Engineer.

You are hereby advised that on occasion any pool on the McClellan-Kerr Arkansas River
Navigation System, with the exception of Dardanelle and Ozark Lakes, may be operated as much
as 5 feet below navigation pool elevation upstream of the dam for several days at a time. This



operation is referred to as the "hinged pool™ and is a drawdown of the water surface upstream
from the dam, measured in feet below the navigation pool.

The amount of the drawdown at a given site will vary depending on the amount of the
drawdown at the dam and the distance of the site upstream from the dam. An estimate of this
drawdown may be obtained from the Little Rock District. The effect of the hinged pool
operation decreases as the distance upstream from the dam increases. [t is your responsibility to
evaluate and determine the effect of the hinged pool operation on the design and operation of
facilities to be instalied under this Letter of Permission, and to deal with such effect as you deem
appropriate.

The enclosed "Marking of Structures on the Western Rivers” is furnished so that you may
contact the United States Coast Guard for recommendations regarding display of lights and other
signals for the protection of maritime navigation.

You are hereby advised that it is unlawful for any person, firm, or corporation to withdraw in
any manner any water from any public waters without first securely screening the intake pipe
against the entry therein of any fish or to lower any body of water so as to endanger fish life.

(See 32.20 Arkansas Garne and Fish Commission Code.) The primary responsibility for
allocating water quantities rests with the Arkansas Natural Resources Commission, and Arkansas
State Law (Act 180 of 1969) requires the registration of surface water diversions with that
agency.

If changes are proposed in the design or location of the facilities, you are required by law to
submit revised plans to this office for approval before construction of the change begins.

As clarification, it is the Corps’ understanding, as identified in an email dated October 8,
2010, from Garver, LL.C, that some modifications of the drawings will be completed in response
to concerns of the Corps Infrastructure Safety Section. Further, the following information is
based on a pre-application meeting with the Corps on June 29, 2010, an email to the Corps from
Garver, LLC, dated September 15, 2010, a phone conversation between Garver, LLC, and the
Corps on November 1, 2010. It is the Corps’ understanding that the 12-inch discharge pipes will
be located upstream and not within any portion of the embankment, a cover will be placed on the
grinder when in use to prevent flying debris, the noise level of the grinder should not exceed that
of a typical dredge operation, and the rakes should not extend beyond the concrete forebay basin.
If the rakes extend beyond the forebay, the rakes will be elevated to prevent contact with the
actual surface of the shale riverbed or concrete forebay.

The Corps Operations Division has requested that the grinder not create excessive noise. [f
you or your representative have technical questions concerning Special Condition Number 2 of
the Letter of Permission, the point of contact at the Corps of Engineers may be reached by



telephone at 501-324-6235 for the Infrastructure Safety Section or 501-324-6235 for the
Hydraulics Technical Services Branch.

The authorization of this work by a DA letter of permission does not relieve you of
complying with other applicable local, state, and Federal laws.

This is issued pursuant to the direction from Colonel Glen A. Masset, District Engineer.

Sincerely,

M. Elaine Edwards
Chief, Regulatory Evaluation Branch

Enclosures

CERTIFIED MAIL - RETURN RECEIPT REQUESTED




CONDITIONS FOR LETTER OF PERMISSION NO. 03971-4

Project Location: The project is located in the Arkansas River, Navigation Mile 125.4, in
sections 23 and 24, T. 2 N, R. 13 W., North Little Rock, Pulaski County, Arkansas.

Letter of Permission Conditions:

General Conditions:

1. The time limit for completing the work authorized ends on December 31, 2013, If you find
that you need more time to complete the authorized activity, submit your request for a time
extension to this office for consideration at least one month before the above date is reached.

2. You must maintain the activity authorized by this permit in good condition and in
conformance with the terms and conditions of this permit. You are not relieved of this
requirement if you abandon the permitted activity, although you may make a good faith transfer
to a third party in compliance with General Condition 4 below. Should you wish to cease to
maintain the authorized activity or should you desire 10 abandon it without a good faith transfer,
you must obtain a modification of this permit from this office, which may require restoration of
the area.

3. If you discover any previously unknown historic or archeological remains while
accomplishing the activity authorized by this permit, you must immediately potify this office of
what you have found. We will initiate the Federal and state coordination required to determine if
the remains warrant a recovery effort or if the site is eligible for Jisting in the National Register of
Historic Places.

4. If you sell the property associated with this permit, you must have the new owner write the
District Engineer for transfer of this authorization.

S. You must allow representatives from this office 1o inspect the authorized activity at any time
deerned necessary to ensure that it is being or has been accomplished in accordance with the
terms and conditions of your permiit.

Special Conditions:

1. The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his authorized
representative, said structnre or work shall cause nnreasonable obstruction to the free
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navigation of the navigable waters, the permittee will be required, upon due notice from
the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, witbout expense to the United States. No claim shall be made against the
United States on account of any such removal or alteration.

2. Prior to award of the construction contract, you must provide 60% and 90% plans and
specifications for review by the Corps of Engineers Infrastructure Safety Section and
Hydraulics Technical Services Branch. The plans and specifications should be submitted
to the Regulatory Division Enfercement Branch Chief. Regulatory Division will forward

the plans and specifications to the technical points of contact within the Corps of
Engineers. The project is not authorized to proceed until final written concurrence is

received from the Corps of Engineers.

3. The trash collection facility must be fenced for the protection of the public. The grinder
mast have a protective mechanism to prevent flying debris.

Further Information:

1. Congressional Authorities: You have been authorized to undertake the activity described
above pursuant to:

(X) Section 10 of the Rivers and Harbors Act of 1899 (33 U.S. Code 403).
( ) Section 404 of the Clean Water Act (33 U.S. Code 1344).

( ) Section 103 of the Marine Protection, Research and Sanctuaries Act of 1972 (33 U.S.
Code 1413).

2. Limits of this guthorization:

a. This permit does not obviate the need to obtain other Federal, state, or local authorizations
required by law.

b. This permit does not grant any property rights or exclusive privileges.
c¢. This permit does not authorize any injury to the property or rights of others.

d. This permit does not authorize interference with any existing or proposed Federal project.
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3. Limits of Federal Liability: In issuing this permit, the Federal Government does not assume
any liability for the following:

a. Damages to the permitted project or uses thereof as a result of other permitted or
unpermitted activities or from natural causes.

b. Damages to the permitted project or uses thereof as a result of current or future activities
undertaken by or on behalf of the United States in the public interest.

c. Damages to persons, property, or to other permitted or unpermitted activities or structures
caused by the activity authorized by this permit.

d. Design or construction deficiencies associated with the permitted work.

e. Damage claims associated with any future modification, suspension, or revocation of this
permit.

4. Reliance on Applicant's Data: The determination of this office that issuance of this permit is
not contrary to the public interest was made in reliance on the information you provided.

S. Reevaluation of Permit Decision: This office may reevaluate its decision on this permit at any
time the circumstances warrant. Circumstances that could require a reevaluation include, but are
not limited to, the following:

a You fail to comply with the terms and conditions of this permit.

b. The information provided by you in support of your permit application proves to have been
false, incomplete, or inaccurate (See 4 above).

c. Significant new information surfaces which this office did not consider in reaching the
original public interest decision.

Such a reevaluation may result in a determination that it is appropriate to use the suspension,
modification, and revocation procedures contained in 33 Code of Federal Regulations (CFR)
325.7 or enforcement procedures such as those contatned in 33 CFR 326.4 and 326.5. The
referenced enforcement procedures provide for the issuance of an administrative order requiring
you to comply with the terms and conditions of your permit and for the initiation of legal action
where appropriate. You will be required to pay for any corrective measures ordered by this
office, and if you fail to comply with such directive, this office may in certain siteations (such as
those specified in 33 CFR 209.170) accomplish the corrective measures by contract or otherwise
and bill you for the cost.



Nationwide Permits and Conditions

Nationwide Permit No. 13. Baak Stabilization. Bank stabilizalion
acLivitics necessary foF ernsion prevenuon, provided the activity
meets all of the follawing criteria:

(a) No materiai is placed in excess of the minimum needed
for erosion proteciion;

(b) The activity is no more than 500 feet in length along the
bank, unless this criterion is waived in writing by the district
engineer;

(c) The activity will nat exceed an aversge of one cubic
yard per runoing foot placed along the bank below the plane of the
ordinary high water mark or the high tide lin, unles this criterion is
wafved in writing by the district enginecr,

(d) ‘The sctivity does not invalve discharges of dredged or
fill matzrial into special aquatic sites, unless this eriterton is waivesd
in writing by the district cnginecr,

(e) No matcrial is of the type, or is placed in any tocation,
of in any manner, (o impair surface water flow into or out of eny
water of the United States;

(f) No matenal is placed in 8 manner that will be eraded by
normal or expected high flows (properly anchored trees and freciops
may be used in Jow energy areas); and,

(g) The activity is not a stream channclization activity.

Notification: The permittes must submit a pre-construction
notification o the district engineer prior o commencing the activity
if the bank stabilization achvity: (1) involves discharges into special
aquatic sites; (2) is in oxeess of 500 feet In length; or (3) will invalve
the discharge of renter than an average of one cubic yard per
running foot along the bank below the planc of the ordingry high
water mark or the high tide line. (See general condition 27.) (Sections
10 and 404)

Nationwide Permit General Conditions:

Note: Ta qualify for NWP authorization, the prospective permittes
must comply with the following generat conditions, as approprisle, in
addition to any regiona) or cas¢-specific canditions imposed by the
division engineer or district engineer. Prospective permittees should
cantact the appropriate Corps distriet office to determine if regional
conditions have been impased on an NWP. Prospective perroittees
should also contact the appropriate Corps disuict office to determine
the szatus of Clean Water Act Section 40] watcr quality certification
and/or Coastal Zone Management Act consistency tor an NWP.

I. Nzvigetion. (2) No activity may cause more than a
minimal adverse cffect on ravigeiion.

(b) Any safety lights and signals preseribed by the U.S.
Coust Guard, through regulitions or otherwise, must be instalied and
mamtained at the pamiliee's expense an authorized faolities in
navigahle waters of the United States.

(c) The permittee imderstands and agrees tha, if future
operations by the United Statcs require the removal, relocation, or
other alteration, of the structure or work herein authorized, or tf, in
the upinjon of the Secretary of the Army or his authorized
representaiive, said structure or work shalt cause umreasonable
obstruction 1o 1he frez pavigation of the navigahle waters, the
permittee will be required, upon due riolice from the Corps of

Engincerg, (o remave, relocale, or alter the struciural work or
abstructions caused thereby, without expanse 1o the United States.
No claim shall oe made agamst the United States on account of any
such removal or elteration.

2. Aquatic Life Movemgnts. No sctivity may substantially
disrupt the necessary life cycle mavements of thase specics of aquatic
lifc indigenous to the waterpody, including those species that
normally migrate through the grca, unless the activity’s primary
purpose is 1o impound water. Culverts placed in sireams must be
installed to maintain fow flow conditions.

3. Spawning Aress. Activilics in spawning arcas during
spawning seasons must be avoided o the maximum extent
practicable. Activities that result jn the physical destruction (e.g.,
through excavation, fill, or dowrsircam smothering by substantlal
turbidity) of an {mponant spawning area arc not authorized.

4. Mjgmmwry Bird Breeding Areas. Acdvitics in walers of
the Unijted States ther serve as breeding areas for migratory birds
must be avoided to the maximuni extent practicable.

5. Shellfish Beds. No activity may oecur in areas of
conceptrated shellfish populations. unless the activity 13 directly
related to g shellfish harvesting activity authorized by WWPs 4 and
48.

6, Sujtable Materigl. No uctivity may use unsurtable
malcrial {e.g., trash, debris, ¢ar bodles, asphall, elc.), Material used
for construction or discharged must be free from toxic pollutants in
toxic amounts (sec Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity mey occur sp the
proximity of a public waiey supply intake, except where the activity is
for the repairt or mprovement af public water supply intake structures
or adjacent bank stabilization,

B. Adverse Effects From Impoundments. If the aclivity
aredles an impoundment of watey, adverse effects to the nqualic
System due Lo accelerating the nassage of water, end/or 1estricting its
flow must be mmimized to the maximum extent practicadic.

9. Management of Waler Flows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
location of open waters must be maintained for each aclivity,
wcluding stream channelization and storm water maaggament
activitics, except as provided below. The activity must be construcied
to withstand expected high flows. The activity must not sestrict or
mmpede the passage of normel or high flaws, unless the prirmary
purpase of the activity is 1o impound water ar manage high flows.
The activity may alter the pre-constructlon course, condition,
capacity. and Jocation of open waters if it benefits the aguatic
environment (€.g.. Stream restoration or rcJocation activitics).




ficid survey. Based on the information submitted and these eflorts,
the district engineer shall detcrminc whether the proposed activity
has (he potential to causc an effect on the historic properties. Where
the non-Federal applicant has idenlified historic properties which the
activily may have the potential 1o causc cifects and so notified the
Corps, the non-Federal applicant shall not begin the activity until
notificd by the district engineer either that the activity has no
potential to cavse effects or that consuitation under Section 106 of
the NHPA has been completed.

(d) The district engineer will notify the prospective
permifiee within 45 days of reccipt of a complcte pre-construction
notification whether NHPA Section 106 consultation is required.
Section 106 consuitation is not required when the Corps delermines
that the activity does not have the potential to cause effects on
historic properties (sece 36 CFR §800.3(a)). If NHPA section 106
consultation is required and will occur, Lthe district engineer wil}
notify the non-Federal applicant thet he or she cannot begin work
until Section 106 consultation js completed.

(¢) Prospective permitiees should be aware that section
110k of the NHPA (16 U.S.C. 470h-2(k)) prevents the Corps from
granting a permit or other assistance 10 an applicant who, with intent
to avoid the requirements of Section 106 of the NHPA, has
intentionally significantly adversely affected a historic propenty w
which the permit would relate, or having legal power to prevent it,
wllowed such significant adverse effcet to occur, unless the Corps,
sfter consultation with the Advisory Council on Hisloric Preservation
(ACHP), determines that circwnstances juslify granting such
assistance despite the adverse effect created ar permitted by the
applicant. If circumstances justify granting the assistance, the Corps
is required to notify the ACHP and provide documentation specifying
the circumstances, explaining the degree of damuge to the integrity of
any historic properties affected, and proposed mitigation. This
decumentation must include any views obtained from the applicant,
SHPO/THPQ, appropriate Indian mibes if the undertaking oecurs on
or affests historic propertics on tribal lands or affects properties of
interest to those tribes, and other parties known w have a legitimate
interest in the impacts to the permitied activity on historic properties.

19. Designated Critical Resource Waters. Critical resource
waters include, NOAA-designated marine sanciuaries, National
Estuarine Research Reserves, state natural heritage sites, and
outsiznding national resource waters or other waters officially
designated by a state as having particular environmental or ecological
significance and identified by the district engineer after notice and
opportunity for public comment The district engincer may also
dcsignate additional critical resource watcers after notice and
opportunity for comment.

(2) Discharges of dredged or fill material inte walers of the
United States arc not authorized by NWPs 7, 12, 14, 16, 17, 21, 29,
31, 35, 39, 40, 42, 43, 44, 49, and 50 for any aclivity within, or
direetly affecting, critical resource waters, including wetlands
adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15,18, 19, 22, 23, 25, 27, 28,
30, 33, 34, 36, 37, and 38, notification is required in accordance with
gencral condition 27, for any activity proposed in the designated
critical resource waters including wetlands adjacent to those waters.
The district engineer may authorize activitics under these NWPs only
after it is determined that the impacts ta the critical resource walers
will be no more than mingnal

20, Mitigation. The district engineer will consider the
following factors when detcrmining appropriate and practicable
miligation necessary (o ensure that adverse effects on the aquatic
environment arc minimal:

(a) The activity musi be designed and construcied to avoid
and mioimize adverse effects, both temporary and permanent, 10
waters of the United Siales to the maximum extent practicable at the
project site (i.e., on site),

(b) Mitigation in gll its forms (avoiding, minimizing,
rectifying, reducing, or compensating) will be required (o the extent
necessary 1o ensure that the adverse effects 10 the aquatic
environment are minimal.

(¢) Coropensalery mitigation at a minimum one-for-onc
ratio will be required for all wetland losses that exceed 1710 acre and
require pre-construction notification, unless the district engineer
detcrmines in writing that some other form of mitigation would be
mor¢ environmentally appropriatc and provides & project-specific
waiver of this requirement. For wetland lasses of 1/10 acre ar less
thet require pre-construction notification, the district engineer may
determine on a case-by-case basis thal compensatory mitigation is
requircd to ensore that the activity results in minimal adverse ciftcts
on the aquatic environment. Since the likelihood of success is greater
and the impacts to polentially valvable uplands ar¢ reduced, wetland
restoration should be the first compensatory mitigation option
considered.

{d) For losses of ureamns or other open waters that require
pre-construction notification, the district engineer may require
compensatory miligation, such as stream restoration, to ensure that
the activity results in minimal adverse effects on the aquatic
cnvironment.

(¢) Compensatory mitigation will not be used to increase
the acreage losses allowed by the acreage limits of the NWPs. For
example, if an NWP has an acreage limit of 1/2 acre, it cannot be
uscd ta authorize any project resulting in the 10ss of greater than 172
acre of waters of the Uniled States, ¢ven if compensatory mitigation
is provided that replaces or restores some of the lost waters.
Howcver, compensatory mitigation can and should be used, as
nceessary, to ensure that a project alrcady meeting the eswblished
acreage limits also satisfies the minimal impact requirement
associdted with the NWPs.

(f) Compensatory mitigation plans for projects in or near
sireamns or other open waters will normally include a requirement for
the establishment, maintenance, and lcpgal protection (c.g.,
conscrvation eascments) of riparian areas next to open walcers. In
somc cases, riparian arcas may be the only compensatory mitigation
required. Riparian areas should consist of native species. The width
of the required riparian arca will address documented water quality or
aquatic habitat [oss concerns. Normally, the riparian area will be 25
10 50 feet wide on each side of the strecam, but the district engincer
may require slightly wider riparian arcas to address documented
water quality or habital loss concerns. Where both wetlands and open
walers cxist on the project site, the district engimeer will determine
the appropriate compensatory mitigation (e.g., riparian areas and/or
wetlands compensetion) based on what §s best for the aquatic
environment on g watershed basis. In cases where ripariar areas are
determined 1o be the most appropriate form of compensatory
mitigation, thc district ¢ngincer may waive or reduce the requirement
tu provide wetland coropensatory mitigation for wetland losses.



10. Fills Within )100-Year Floodplains. The activity must
comply with applicable FEMA-approved state or local floodplain
managcment requircments.

11. Equipment. Heavy equipment working in wetlands or
mudflats must be placed on mats, or other measures must be 1aken to
minimize soil disturbance.

12. S0il Eroston and Sediment Canlro)s. Appropriate soil
croston and sediment cantrols must be used and maintained in
cfTective operating condition during construction, and all exposed
soil and other fills, as well as any work below the ordinary high water
mark or high tide line, must be permanenty stabilized at the earliest
practicable date. Permittees arc encouraged to perform work within
waters of the United States during periods of low-flow or no-flow.

13. Removal of Temporarv Fills. Tesnporary fills must be
removed in their entirety and the alfected areas returned to pre-
construction elevalions. The affected areas must be revegetated, as
appropriate.

14. Proper Mzintenance. Any autharized structure or fill
shall be properly mainwined, including maintenance to ensure public
sufety.

15. Wild and Scenic Rivers. No activity may oceur in 2
component of the National Wild and Scenic River System, or in 8
river officially designatcd by Cangress as a “study river” for possible
inclusion [n the svstem while the river s jn an ofYiclal study status,
vnless the appropiate Federal agency with direct management
rcsponsibility for such river, has determined o writing that the
proposed aclivity will not adversely affect the Wild and Scenic River
designation or study status. Information on Wild and Scenic Rivers
may be obtained from the appropriate Federal land management
agency in the area (¢.g., Nationa$ I’ark Service, U.S. Forest Service,
Bureau of 1.and Management, 1).S. Fish and Wildlifc Service).

16. ‘I1ibal Rights. No activity or its operation may impair
rescrved tribal righis, including, but not limited to, reserved water
rights and ireaty fishing ard hunling rights.

17. Lndangered Species. (a) No activity is authorized under
any NWP which is bikely to jeopardize the continued existence of 2
thrcatened or endangered species or a species proposed for such
designation, as identified under the Federal Endangered Speties Act
(ESA), or which will destroy or adversely modify the criica) habitat
of such species. No activity is authorized under any NWP which
“may affect” a listed species or critical habital, unless Section 7
consultation addressing the effects of the proposed activity has been
completed.

(b) Federal agencies should follow their own procedures
far complying with the requirements of the ESA. Federal perminces
must provide the district engirecr with the appropriate
docunentation to demonstrate compliance with those requirements.

(¢) Non-Federal permittees shall notify the district engineer
if any listed species or designated critical liabitat might be affected or
is in the vicinity of the projeet, or if the project is located in
designated critical habitat, and shatl not begin wark on the activity
until notified by the district enginecr that the requirements of the

ESA have been satisfied and that the activily is autharized. For
acuivities that might affect Federally-listed endangered or threatened
species ar desipnated critical habitat, the pre-construction noufication
must include the name(s) of the endangered or threatcned species that
may be affected by the proposed work or that vtilize the designated
critical habitat that may be affected by the proposed work. The
distdct engineer will determine whether the proposed activity “may
affect” or will have “no effect” to listed species and designated
critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of @ complete pre-
construcrion norification. In cases where the non-Federal applicant
has identified listed species or critical habitat that might be affecled
or is in the vicinity of the project, and has so notified the Corps, the
applicant shall not begin work until the Corps has provided
notification the proposed activities will have “nao effect™ on listed
species or critical habitat, or unul Section 7 consuitation has been
completed.

(d) As a result of format or informal consujtation with the
FWS or NMI'S the diswric1 engineer may add species-specific
rcgional endangered species conditions to the NWPs,

(¢) Autharization of an activity by 4 NWP does not
authorize the “take” of a threatened or endangered species as defined
under the ESA. In the absence of scparatle authorization (e.g., an LSA
Section 10 Permit, a Biological Opinion with “incidental take™
provisions, étc.) from the U.S. FWS or the NMF'S, both lethal and
non-Jethal “takes” of protected species are in violation of the ESA.
Information on the location of threalened and endangered species and
their critical habitat can be obtained directly from the offices of the
U.S. FWS and NMFS or their world wide Web pages at
http/iwww. fws gov/ and htip//www.noaa gov/fisheries.html
respectively.

18. Historic Propenties. (a) in cascs where the district
engincer determines that the activity may affect properties listed, of
eligible for listing, in the National Register of Historic Places, the
acllvity is not authorized, until the reguirements of Section 106 of the
National | listoric Preservarion Act (NHPA) have been satisfied.

(b) Federal permitiees should follow their own procedures
for complying with the requirements of Scetion 106 of the National
Historic Preservation Act. Federa) permittecs must provide the
district engincer with the appropriate docwnceniation Lo demongirate
compliance with thase requirements.

(c) Non-federal permittecs must submit a pre~construction
notification 1o the district engineer if the authorized activity muy have
the potential 1o cause effects to any historic properties listed,
determined to be eligible for listing on, or potentially eligible for
listing on thc National Regisier of Historie Places, including
previously unidentificd properties. For such activities, the pre-
construciion notification nust state which historic propertics may be
affected by the proposed work ar include 8 vicinity map indicating
the location of the historic prapertics or the potential for the presence
of historic praperties. Assistance regarding information on the
localion of or potential for the presence of historic resources can be
sought from the State Historic Preservation Officer or ‘I'ribal Histaric
Prescrvation Officer, as appropriate, and the Nationa! Register of
Hisloric Places (see 33 CFR 330.4(g)). The district enginecr shall
make a reasonable and good faith effort to carry out appropriatc
identification efforts, which may inclede background research,
consultation, aral history interviews, sample field investigation, and



permittec cannot begin the activity until an individual permit has
becn obtained. Subsequently, the permitice’s right to proceed under
the NWP may be madified, suspended, or revoked only in
accordance with the procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN
must be in writing and include the following information:

(1) Name, address and telephone numbers of the
prospective penmitiee;

(2) Location of the praposed project;

(3) A description of the proposed project; the praject’s
purpose; direet and indirect adverse environmental cffects the project
would cause; any other NWP(s), regional general permig(s), or
individual permit(s) used or intended to be used 10 authorize any part
of the proposed project or any related activity, The description should
be sufficiently detailed to allow the district engineer to determine that
the adverse effects of the project will be minimal and to determine
the need for compensatory mitigation. Sketches should be provided
when necessary to show that the activity complics with the terms of
the NWP. (Sketches usually clarify the project and wher provided
result in a quicker decision.);

(4) The PCN must include a delineatian of special aquatic
sitcs and other waters of the United States on the project site.
Wetland delineations must be prepared in accordance with the
current mcthod required by the Corps. The permittee may ask the
Corps to delineate the special aquatic sites and other waters of the
United States, but there may be a delay if the Corps does the
delineation, especially if the project site js large or contains many
waters of the United States. Furthermore, the 45 day period will not
start until the delineation has been submitted to or completed by the
Corps, whese appropriate;

(5) If the proposed activity will result in the lass of greater
than 1710 acre of wetlands and 2 PCN is required, the prospective
permittee must submit a statement describing how the mitigation
requirement will be satisfied. As an alternative, the prospective
pecmittee may submit a conceptual or detailed mitigation plan.

(6) 1{ any listed species or designated critical habitat might
be affected or is in the vicmity of the project, or if the projcct is
located in designated critica) habitat, for non-Federal applicants thc
PCN must include the name(s) of those endangered or threatened
speeies that might be affected by the proposed work or utilize the
designated critical habitat that may be aflected by the proposed work.
Federal applicants must provide documentation demonstrating
compliance with the Endangered Species Act; and

(7) For an activity that may affcct a historic property listed
on, determined to be cligible for listing on, or potentially eligible for
listing on, the National Register of Historic I}aces, for non-Federal
applicants the PCN must state which historic property may be
afTected by the proposed work or include a vicinity map indicating
the location of the historic property. Federal applicants must provide
documentation demonstrating compliance with Section 106 of the
Nationsal Historic Preservation Act.

(¢) Form of Pre-Copstruction Notification: The standard
individual permit application form (Form ENG 4345) may be uscd,
but the completed application form must clearly indicate that it is &
PCN and must include all of the information required in paragraphs
{(b)(1) through (7) of this general condition. A letter containing the
required information may also be used.

(d) Agency Coordinatian: (1) The district engineer will
consider any comments (rom Federal and state agencies concerning

the proposed activity's compliance with the ierms and conditions of
the NWPs and the need for mitigation to reduce the project’s adverse
environmenta) effects to 2 minjmal level.

(2) For all NWP 48 activities reguiring pre-construction
notification and for uther NWP activilies requiring pre-construction
notification to the district engineer that result in the loss of greater
than 1/2-acre of waters of the Upited States, the district engineer will
immediately provide (¢.g., via (acsimile transmission, overnight mail,
or other expeditious manner) a copy of the PCN to the appropriate
Federal or state offices (U.S. FWS, state natural resource or water
quality agency, EPA, Stawe Historic Preservation Officer (SHPO) or
Tribal Historic Preservation Office (1'3£0), and, if appropriate, the
NMFS). With the exception of NWP 37, these agencies will then
have 10 calendar days fram the date the material is transmitied to
telephone or fax the district engineer notice that they intend o
provide substantive, site-specific comments. If so contacted by an
agency, the district engineer will wait an additional 15 calendar days
before making a decision on the pre-construction notification. The
district engineer will fully consider agency comments received within
the specified time frame, but will provide no response to the resource
agency, except as provided helow. The district engincer will indicate
jn Lhe administrative record associated with each pre-construction
nolification that the resource agencies® concerns were considered.
For NWP 37, the emergency watcrshed protection and rchabilitation
activity may proceed immediately in cases where there ss an
unacceptable hazard to life or a significant loss of property or
econamic hardship will occur. The district engineer will consider any
comments received to decide whether the NWP 37 authorization
should be madified, suspended, or revoked in accordance with the
pracedures at 33 CFR 330.5.

(3) In cases of where the prospective permittee is not a
Federal agency, the district engipeer will provide a response 1o
NMFS within 30 calendar days of receipt of any Essential Fish
flabitat conservation recommendations, as required by Section
305(b)(4)(B) of the Magnuson-Stevens Iishery Conservation and
Management Act.

(4) Applicants are encouraged to provide the Corps
multiplc copies of pre-construction notifications 1o expedite agency
coordination.

(5) For NWP 48 aclivilies that require reporting, the district
engincer will pravide a copy of each report within 10 calendar days
of receipt to the appropriate regional office of the NMFS.

(c) District Engineer’s Decision: In reviewing the PCN for
the proposcd activity, the district engincer will determine whether the
activity authorized by the NWP will result in more than minimal
individua) or cumulative adverse environmental effects or may be
contrary to the public interest. If the proposed activity requires a
PCN and will result in a loss of greater than 1/10 acre of wetlands,
the prospective permitiee should submit a mitigation proposal with
the PCN. Applicants may also propost compensatory mitigation for
projecis with smaller impacts. The district engineer will considcr any
proposed compensatory mitigation the applicant has included in the
proposal in determining whether the net adversc environmental
effects w the aquatic environment of the proposed work are minimal.
The compensatory mitigation proposal inay be either conceptual or
detailed. If the district engineer determines that the activity complies
with the terms and conditions of the NWP and that the adverse
efiects on the aquatic environment are minimal, afier considering
ritigation, the district engincer will nolify the permitiee and include




(g) Pcrmiftees muy propose the use of mitigation banks, in-
licu fee armangements Or separate sctivity-specific campensatory
mitigation. In al} cases, the mitigation provisions will specify the
party responsible for secomplishing and/or complying with the
mitigaton plan.

(h) Where cenain functions and services of waters of the
United States arc permanently sdversely affected, such as the
conversion of a forested or scrud-shrub wetland (o a herbaccous
wetland in & permanently maintained utility line right-of-way,
mitigation may be required 1o reduce the adverse cffects of the
project W the minimal level.

21. Water Quality. Where States and authorized Tribes, or
EPA where applicable, have not previously centified compliance of
an NWP with CWA Section 401, individual 401 Water Quality
Certification 1nust be obtained or waived (see 33 CFR 330.4(¢)). The
dislriet engineer or State or Tribc may reguire additional water
quality raanagement measures 10 ensure that the authorized activity
does nol resolt in more thun minimal degradation of water guality.

22, Cnaswyl Zane Munagement. In coastal stales wherc an

NWP has not previonsly recelved a stale coastal zone management
consistency concurrence, an individual state coastal zone
management consisiency concumence must be obtained, or a
presumplion of concurrence must occur (sec 33 CFR 330.4(d)). The
district engincer or & Stale may require additional measures 10 ensure
that the authorized activity is consistent with state coastal zone
management requirements,

23. Regional and Casc-By-Case Conditigps. The aclivity
must comply with any regional conditions that may have been added
by the Division Engincer (sce 33 CFR 330.4(e)) and with any case
specific conditions added by the Corps or by the stale, Indiag Tribe,
or U.S. EPA in its section 401 Water Quality Cerdfication, or by the
state in its Coastal Zonc Managemenl Act consistency determination.

24. Use of Multiple Nationwide Permits. The use of mare
than one NWP for a singlc and complete project is prohibited, except
when Lhe acreage loss of witers of the Unitcd States authorized by
the NWPs doces not exceed the acreage limlt of the NWP wi(h the
highesl specificd acreage limil. For example, if a road crossing over
tidal waters i1s consiructed under NWP 14, with associated bank
stabilization suthorized by NWP 13, the maximum acreage loss of
waters of the United Siales for the total project cannot exceed 1/3-
acre.

25. Transfer of Natigpwide Permit Veriications. )f the
permitee sells the property associaled with a rationwide permnit
verification, the permiftec may bansfles the nallonwide permit
verification o the new awner by submitting a lemier to the appropriale
Corps distric1 offiee 10 validaic the transfer. A copy of the nationwide
permit verification must be atsched to the lerer, and the letter must
contain the following statzment and sigoalure:

“When the structures or work authorized by this nationwide permit
are still in existence at the ime the property is transferred, 1he terms
and conditions of this nationwide permit, Including any special
conditions, will continuc 10 be binding on the new awner(s) of the
property. To validate the transfer of this netionwide permit and the

assacigled Jiabilides associated with compliance with its terms and
conditions, have the transferce sign and date below.™

(Transferce)

(Duie)

26. Compliance Certification. Each permittee who received
an NWP verification from the Corps (nust submil a signed
certification regarding the completed work and any required
mitigation. The eertificatian form muss be forwarded by the Corps
with the NWP verification letfer and will include:

(2) A statement thut the authorized work was done in
accordance with the NWP authorization, including any general or
specific conditions;

(b) A statement (hat any required mitigation was complcted
in accordance with the pennit conditions; and

(c) The signature of the permittee certifying the complelion
of the work and mitigetion,

27. Pre-Construction Notification. (a) fiming. Where
required by the terms of the NWP, the prospective permittee roust
notify the disrrict engineer by subritting & pre-constructian
potification (PCN) as early as possible. The district engineer most
determine if the PCN is complete within 10 calendar days of the date
of receipt and, as a gencral rule, will request additional informativn
necessary 16 make the PCN complex only ance. However, if the
prospective permiltee does not provide atl of the requested
information, then the distriel engineer will notify the prospective
permitiee thal the PCN is siill incomplete and the PCN review
process wil) not commence until al) of the requested information has
been reeeived by the district engineer. The prospecive permittes
shal) nof begin the activity:

(1) Until notified in writing by the district engineer that e
aclivity may proceed under the NWP with any special conditions
imposed by the distri¢t or division engincer; or

{2) I{ 45 calundar days have passed from the disirict
enginecr's receipt of 1he complete PCN and the prospective permitice
has nat reccived wrinen notice from the district or division engineer.
Rowever, if the permince was required (o notify the Corps pursuant
to general condition | 7 that listed species or critical habitat might
affected or in the vicinity of lhe project, or to notify the Corps
pursuant 1o general condition 18 thal the activity may have the
potential 1o cause effects 10 historic properties, the permirtee cannol
begin the activity until receiving written nobfication from the Corps
that jy “no effect” on listed specics or “oe potenual o cause effects™
on historic propetties, or that any consuhation required under Section
7 of the Endangered Species Act (sce 33 CFR 330.4(f)) and/or
Section 106 of the National Historic Prescrvation (see 33 CFR
330.4(p)) is completed. Also, work cannot begin under NWPs 2, 49,
or 50 until the pamifiee has received written approval from the
Corps. If the proposed activily requires a written waiver to exceed
specified limits of an NWP, the perminee cannot begin the activity
unifl the district engineer issues the waiver. Jf the diswrict or divislon
cngineer notifics the permittee in writing that an individual permit is
yequired within 45 calender days of receipt of a complete PCN, the




any conditions the district engineer deems necessary. The district
engineer must approve any compensatory mitigation proposal bafore
the permittee commences work. Uf the prospective permiltee elecls 1o
submit a compensatory mitigation plan with the PCN, the district
engincer will expeditiously review the proposed compensatory
mitigation plan. The district engineer must review the plan within 45
calendar days of recciving a complete PCN and determine whether
the proposed mitigation would cnsurc no mmore than minimal adverse
effects on the aqualic envirornment. If the nct advesse effects of the
project on the aquatic environment (afler consideration of the
compensatory mitigation proposal) are determined by the district
cngineer to be minimal, the district engineer will provide a timely
written response 1o the applicant The response will state that the
project can procecd under the terms and conditions of the NWP.

If the district engineer determines that the adverse cffects of
the proposed work are more than minimal, then the district enginecr
will natify the applicant cither: (1) That the project docs not qualify
for antharization under the NWP and instruct the applicant on the
procedures to seck authonzation under an individual permit; (2) that
the project is authorized under the NWP subject (0 the applicant’s
submission of a miligation plan that would reduce the adverse effects
on the aquatic cnvironment 1o the minimal level; or (3) that the
project is authotized under the NWP with specific medifications or
condilions. Where the district engineer detcrmines that mitigation is
required 1o ensure no more than minimal adverse effects occur (o the
aquatic cnvironment, the activity will be authorized within the 45-day
PCN period. The authorization wil) include the necessary coneeptual
or specific mitigation or a requirement thet the applicant submit a
mitigation plan that would reduce the adverse effects on the aquatic
environment to the minimal level. When mitigation is required, no
work in waters of the United States may occur untl] the district
engineer has approved s specific mitigation plan.

28. Single and Complete Project “The activity must be a
single and complete project. The same NWP cannol be used more
than once for the same single and complcte project.

Furthey Information

1. District Engincers have authority Lo determine if an
activity complies with the terms and conditions of an NWP.

2. NWPs do not obvialc the need to obtain other federal,
slate, or local permits, approvals, or authorizaiions reguired by law.

3. NWPs do not grant any property rights or exclusive
privileges.

4. NWPs do not authorize any injury to the property or
rights of others.

5. NWPs du not authorize interference with any existing or
proposcd Federal project.
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PERMITTEE COMPLIANCE CERTIFICATION

PERMIT NO.: _03971-4 NWP/S NO.: 13

PERMITTEE NAME: _North Little Rock Electric

DATE OF ISSUANCE: _ NOY 0.9°9018

PROJECT MANAGER: Surah Chitwood

Upon completion of the activity authorized by this permit and any mitigation required by
the permit, sigp this certification and return it to the following address:

US Army Corps of Engineers, Little Rock
ATTENTION: CESWL-RD

PO Box 867

Little Rock, Arkansas 72203-0867

Please nate that your permitted activity is subject to a compliance inspection by a US Army
Corps of Engineers representative. If you fail to comply with this permit, you are subject
to permit suspension, modification, or revecation.

1 hereby certify that the work authorized by the abave referenced permit has been

completed in accordance with the terms and conditions of the said permit, and required
mitigation was compieted in accordance with the permit conditions.

DATE WORK COMPLETED:

SIGNATURE OF PERMITTEE DATE
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Applicant: North Little Rock Electric | File Number:039714 | Date NOY 0 9 2]

Attached is: See Section below
X | INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission)

PROFFERED PERMIT (Standard Permit or Letter of permissjon)

PERMIT DENIAL

X | APPROVED JURISDICTIONAL DETERMINATION

PRELIMINARY JURISDICTIONAL DETERMINATION

SECTION I - The following identifies your rights and options regarding an administfative appeal.of the: a.bove
decision. ‘Additional information may be found at http /lusace.army. mﬂ/met/ﬁmehons/cw/oecwo/reg or -
Corps regulations at 33 CER Part 331, ;

A: INITIAL PROFFERED PERMIT: You may accept or object o the permit.

o ACCEPT: [fyou received a Standard Permit, you may sign the pennit document and return it to the district engineer fer final
authorization. If you received a Lester of Permission (LOP), you may accept the LOP and your wosk is aulthorized. Your
signature on the Standard Permit or acceplance of the LOP means that yon accept the permit in its entirely, and waive all rights
10 appeal the permit, including its terms and conditions, and approved jurisdiciional determinations associated with (he permit.

WO G| >

e OBIECT: ifyou obyect 10 the permit (Standard or LOP) because of cenain terms and conditions therein, you may request that
the permil he modified accordingly. You must complete Section I) of this form and seturn the fonn to the district engincer.
Your objections must be received by the disuict engineer within 60 days of 1he date of this notice, or you will forfeir your right
to appeal the permit in the future. Upon receipt of your Jetter, the district engineer wil) evaluate your objections and may: (a)
modify the permit to address all of your concerns, (b) modify the permiil to address some of your objections, or (c) not madify
the permit having determined that the permil should be issued as previously wintten  Afier evaluating your objections, the
district engineer will send you a proffered permit for your reconsideration, as indicated in Section B below.

B: PROFFERED PERMIT: You may accept or appeal the pcrmit

s ACCEPT: ifyou received a Standard Permit, you may sign the permit document and return it 1o the district enginees for {inal
authorization. If you received a Letter of Permission (LOP). you may accept the LOP and your work is anthonzed. Your
signature on the Standard Permit or aceeptance of the L.OP means that you sccept the permit in jts enbizety, and wasve all rights
to appeal the permit, including its terrms end conditions, and approved jurisdictional determinations associated with the permit.

o APPEAL: [fyou choosc w decline the proffered permit (Standard or LOP) because of certain terms and conditions Lherein, you
may appeal the declined permit under the Corps of Engineers Administrative Appea) Process by completing Section ]| of this
form and seading the form to the division engineer. This form must be received by the division enpinesr within 60 days of the

date of (his notice.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Enginears Adminismrative Appeal Process
by complenng Section [l of this form and sending the form o the division eogineer. This form must be received by the division
engineer within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept ot appeal the approved 1D or
provide new information.

s ACCEPT: You do not need o notify the Corps to accept an spproved ID. Failure (o nonfy the Corps withih 60 days of the
date of this rotice, mcans that you accept the approved JD in (1s entirety, and waive all rights to appeal the upproved JD.

& APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers Administrative
Appeal Process by compledng Secton ([ af this form and sending the form (o the division engineer. This form must be received
by the division engineer within 80 days of the date of this nelice.

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps
regarding the preliminary JD. The Preliminary JD ts pot appeatable. If you wish, you may request an
approved JD (which may be appealed), by contacting the Corps district for further instruction. Also you may
provide new information for further consideration by the Corps o reevaluate the JD.




SEGTION Il REQUEST EOR APPEAL or OBTECTIONS TO AN INITIAL PROFEERED PERMIT

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an
initial proffered permit in clear ncise statements. You may artach sdditional information ta this form to clarify where your reasons
or objections are addressed in the administrative record.)

ADDITIONAL INFORMATTION: 1 he appesl! is limited 1o a review of the administrative record, the Corps memorandum for the
record of the appeal conferénce or roeeting, and any supplemental information that the review officer has determined is needed to
clarify the adminisuative record. Neither the appellant nor the Corps may add rew information or analyses o the record. However,
you may provide additional information to clarify the location of information l:hzt is alrcady in the ddm)msu-atsw: record.

A PRS-

POINT OF CONTACTFOR QUEST[ONS OR. MORMATI.QH, N e
If you have questions regarding this decision and/or the appeal If you only have questions regardmg the appcaj process you may
process you may contact: also conrect:
Mr. ENsolt Carman, Appezl Review Officer
Sarah Chitweaod Southwestern Division (CESWD-PDS-0)
phone - (501) 124-5295 US Army Corps of Engineers

1100 Commcree Streed, Suite 831

Dallas, TX 75242-1317

Phone - (469) 487-7037  Fax — (469) 487-7199
e-mail - E}liot.N.Carman@usace. amy.mil

RIGHT OF ENTRY: Your signature below grants the right of engy (o Carps of Engineers persornel, and any govenunent
consultants, {6 conduct investigations of the project site during the course of the appes! process. You will be provided a {5 day
aotice of any site investipation, and witl hgve the opportunity lo participale in all sjte investigatons.

Date: Telephone number:

Signature of appellant or agent.




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Kngineers

This form should be completed by following the instructions provided in Seetion )V of the JD Form Instructional Guidebook.

SECTION J: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 30, 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWL, Murray Hydroelectric Factlity, 03971-4

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: AR County/parisi/borovgh: Pulaski City: North Little Raek
Center coordinates of site (lat/long in degree decimal format): Lat 34.796° N, Long. -92.357° W.
Universal Transverse Mercator: 3850587.9; 558792.7
Name of vcarest waterbody: Arkansas River
Name of nearest ‘I'raditionat Navigable Water (TN W) 1nto which the aquatic resource flows: Arkansas Rjver
Name of watershed or Hydrologic Unit Code (HUC): 11110207
[ Check if map/diagram of review area and/or potential jurisdictionsl areas is/are available upon request.
[2] Check if other sites {¢.g., ofTsitc mitigation sites, disposal sites, efc...) are assaciated wilh this action and are recorded on
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: Seplember 30, 2010
Fyeld Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

‘There Atté “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. |Reguired|
Watens subject to the ebb and flow of the tide.
B Waters ure presently used, or have been nsed in the past, or may be susceptible for use to transport interstate or foseign commerce.
Explein;

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Aré “walters of the U.S.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S.
8. Indicate presence of waters of U.S. in review area (chech all that apply): !

b ‘TNWs, including tervitorial seas

i Wetlands adjacent 10 TNWs
Relatively permanent waters® (RPWs) (hat flaw directly or jndirectly into TNWs
Non-RPWs that flow directly ar indirectly into TNWs
Waltands directly aburting RPWs that flow direcily or indirectly into TNWs
Wettands adjaccnt to but not directty abuting RPWs that flow directly or indirectly inta TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly inlo 'INWs
Impoundments of jurisdiclional waters
1so)ated (interstate or inwrastaie) waters, including isolated wetarnds

b. ldentify (estimate) size of waters of the U.S. in the review arex:
Non-wetland waiters: 500 linear fect: width (1) and/or aeres.,
Wetlunds: #eres,

c. Limits (boundsries) of jurisdiction bascd on: Established Py:GHWM:
Elovation of established OHWM (if known):251.5.

2.  Nop-regulated waters/wetlands (check if applicable):’
Potenilally jurisdictional waters and/or wetlands were gssessed within the scview area end determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by commpleting Lhe appropnale sections in Section L{ below.

? For purpases of this form, an RPW is defmed as a Uribuiary that is not 8 TNW and that typically flaws year-vound or has commuous flow at Jeast ™seasonally™
(e.g., rypically 3 months).

Y Supporting documentation is presented in Seetion IILF.



SECTION IIi: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction aver TNWz and wetlands adjacent to TNWs. [f the aquatic resource is A TNW, complete
Section U1.A.1 and Section IJL.D.1. only; if the aquatic resource {s a wetland adjacent to A TNW, complete Sections IJL.A.) and 2
and Section 111.D.1.; otherwlse, see Section 111.B below.

1. TNW
ldentify INW: Arkangxs River.

Summarize retionale supporting determingdon: The Arkansas River is identified as nuvigable pursuant wo Section 10 ol the Rivers
and Harbors Act.

2.  Wetland adjacent to TNW
Summuarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT 1S NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section suminarizes information regarding characieristics of the tributary and its adjacent wetlands, if any, and it helps
delermine whether or not the standards for Jurlsdiction established under Repanos have been met.

The sgencies will assert juriediction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have contindous flow at lenst seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurizdictional, }f the aquetic resource is not » TNW, but has year-round
(perennial) flow, skip to Sectlon 1J1.D.2. If the aquatic resoarce is & wetland directly abutting a iributary with perennial flaw,
skip to Section J11.D.4.

A wetlzod that is adjacent to but lhat does not directly abut an RPW requires a significant nexus eviluation, Corps districts 2nd
EPA regions will include in the record any available information that documents the existence of 8 significant nexus between &
relatively permanent tributary that is nol perennlat (and its ndjacent wellands if any) and s traditional navigable water, even
though a slgnlficant nexus finding ls not required as a matter of law.

If the waterbady® is Bot an RPW, or & wetland directly abutting an RPW, 1 3D wlll require ndditional data to detsrmine if the
waterbody has » significant nexas with 3 TNW. If the tributsry hes adjscent wetlands, the significant nexos evaluation must
consider the tributary in combinafion with all of its adjacent wetlnnds. Ttis significan{ nexus evrluation that combines, for
analytical purposes, the tributary and all of its adjacent wellands is used whether the review area ldentified in the JD request is
the tribuiary, or ix adjacent wetlaads, or both. If the JD cavers a tribulary with adjacent wetlands, camplete Section T1ILB.1 for
the tributary, Section 111.B.2 for any onsite wetands, and Section J11.B.3 for a)l wedrnds ad|acent to that tributary, both ansite
and offsite. The determination whether a significant nexus exlsts is determined in Section 11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Walershed size: Plck List
Drainage arca: P Last
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Charscteristics:
(a) Relaionship with TNW:
O Tributary flows dircctly into TNW.
[ ‘tributary flows through Bigk Eist tnbutaries before entering TNW,

Project walers are Piek List river miles from TNW.

Project walers arc Pick List river miles from RPW,

Project waiers are Pick Liist acrial (streight) miles from TNW.
Projecl walers are BieleList aeria) (siraight) miles from RPW.
Projeet waters cross or serve as state boundaries, Explain:

Identify flow rome o TNW?;

' Nate thet he Instructional Guidebook contains additional information reparding swales, ditches, washes, and ¢rosionat features generelly and in Ihe arid

Wesl.
* Flow route can be deseribed by identifying, e.g, tributary a, which flows through the review area, to flow inls tributary b, which then Nlows inlo TNW,



Tribulary siream order, if kuown:

(b) Gen jstics (check all |
Tributary is: ] Nawral
[ Ariificial (man-madc). Explain:
[J Manipulsted (men-ahercd). Explam:

Tributary propertics with respeet to 10p of bank (estimate):
Average width: feet
Average depth: feel
Average side slopes: RjckTist.

Priroary Lributary subsltrale compositian (check aft 1hac apply):

1 Sils [ sands [ Cancrete
(] Cobbles [3 Grave! (] Muck
(] Bedrock [ Vegelation. Types% cover:

) Other. Explain:

Tributary coodition/stability [e.g., highly eroding, sloughing Banks). Expiain:
Presence of run/riffie/pool complexes. Explain:

Tributary geometry: RidkList

Tributary grsdient (upproximate average slope): Y%

(c) Ftow:
Tributary provides for: Pjak;Jist
Lstimaic average rumber of flow cvents in review area/year; PISSTAS(
Dexcribe flow regime:
Other information on duration snd volame:

Surface Now is: Blekd38t. Charecterlstics:

Subsurface flow: PIGEYHSE. Lxplain findings:
(1 Dye (or olher) test performed:

Tribulary has (¢beck all that apply):
[ Bcd and banks
O OHWM?® (check sl sndicators that apply):
[J clear, patural linc impresscd on the bank
(] cbanges in the character of soil
[ shelving
[(J vegcation maited down, beny, or absent
(J tcaf liter disturbed or washed away
[l
O

the presence of lifter and debris
destruction of trrestrial vegetation

the presence of wrack line

sediment soning

scout

multiple abscrved or predicied flow events
abrupt change in plant community

scdiment depositicn
waler staining
O other (ist):
) Discontinuous OHWM.” Explain.

O0OcO0OA0

If (zcrors ower than the OH WM were uscd 1o derennine Jpleral extent of CWA junisdiction (check all that apply):

High Tide Line indicated by: [ Mean Bigh Waicr Mark indicated by:
{1 oil ar scurn line along shore abjects (O survey to available datum;
[ fiac shell or debris deposits {foreshore)  [] physical merkings;
(] pbysical markings/characteristics [ vegetation lincs/changes in vegetaton fypes.
(] tdal gauges
O other (list):

(i) Chemleal Characteristics:
Charucrerize Iribulary (c.p., weler color is elear, discolored, aily film; water quality; generat waicrshed characteristics, ete.).
Explain: .
IdenLify specific polutants, if known:

“A netwral or man-made disoontinuity m the OHWM does not nceessarily scver jurisdiction (c.g., where the stream temporarily fiows underground, or where
the ORWM has been removed by develapment of agriculturg) praciioss). Where there is 8 break in the OHWM (hat is unrejated 1o the walerbody's flow
regime (e.g., Now ovar = rock outcrop or through a aulvat), the egencics will look for indicalors of flow above and below die break.

‘Ibid



(iv) Biolegical Characteristics. Channel supports (check all that spply):

[0 Riparian corridor. Characteristics (type, average width). .
(0 welland fringe  Characeristics:
(O Habutet for:

{71 Federally Listed species. Lixplain findings:

{7 Fish/ypawn arcas. Explain findings: .

(3 Other cnvironmentally-sensitive species. Gxplain findings:

(O Aquaridwildlife diversity. Explain findings:

Chsrsctenistics of wellands rdjacent to non-TNW that flow directly or ndirectly into TNW

(1) Physical Charscterlstics:
(2) General Wedand Charsgieristics:
Propertics:
Werlaond size: acres
Welland type. Explain:
Wetland qualicy. Explain:
Project wellgads cross or serve as state boundaries. Explain:

(b) General Iilow Relationship with Non-TNW:
Flow is: Pick Last. Explain:

Surface Now is: Pick Lisk
Charatteristics:

Subsurface flow: Pick List Explan findings:
[J Dye (or othex) test performed:

() Wedand Adjscency Determination with Nop- INW:
() Directly sbutting
(O Noi direetly abutting
[J Discrele wetland hydrologic connection. Explain:
[J Leologica! connection. Lxplain:
[0 Separsted by bermsbarrier. Explain.

(d) Proximily (Relatiopshipi to TNW
Project wellands are Pick Ligt viver mites from TNV,
Project watess are Pick Liist acrial (straight) miles from TNW.
Flow is from: BigiELiat

Estimate appraximate localion of werland as wilbin the Plek List flocdplain.

(i) Chemical Characterlstics:
Characlenze wellnng systern (e.g., waler color is clear, bcown, oil il on sueface; water quelity; general watershed
characteristles; cic.). Explain:
Jdentify specific pollutants, if known:

() Bwlogics) Characteristics. Wetland supports (check all thgt apply):

Riparian buffer. Characteristics (type, average widih): .

(0 Vegctation tync/percent cover. Explain:

(] Habitat for:
(] Federzily Llsied species. Explsin findings:
[ Fish/spawn areas. Explain findings:
{7 Other environmentally-sensitive species. Explain findings:
{1 Aquatic/wildlife diversity. Explzin indings:

Characteristics of all wetiands adjaceut to the tributary (if any) )
Al wetland(s) being considered in the cumulstive analysis: PiekEast
Approximately ( ) Beres in total arc bemg consldered In the cumulalive analysis.



For euch wetland, specify the following;:

Directly abuts? (Y/N} Size (in_acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biologjcal, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DPETERMINATION

A significant nexus analysis will assess the flow characteristics and Junctions of the tributary isell and the functions performed
by any wetlands ad{acent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wettands, has more than a speculative or Insubstantial effect on the chemical, physical and/er biological integrity of a TNW.
Considcrations when evalvating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the fributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. [tis not appropriate to determine significant nexus based solely on any specific threshold of distance (e-g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinstive of significant nexus.

Praw connectiens between the featnres documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the mibutary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to teduce the amount of pollulants or flood waters reaching a TNW?

s Daoes the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle supporn functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for specics that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
suppor downstrearn foodwebs?

e  Docs the tributary, in combination with jts adjacent wetlands (if any), have other relationships 10 the physica), chemical, or
biological inteprty of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be dacumented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, bascd on the tributary j1self, then go to Section [13.D:

2. Significaot nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly ar indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Scction I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW., Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

TNWSs: 500 Yinear feet width (1), Or, acres.
Wetlands adjacent 10 TNWs: BCrES.

2. RPWs that flow directly or indirectly into TNWs.
‘Iributarics of TNWs where tributarics typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
[33 Tributaries of TNW where Iributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Scciion §11.B. Provide rationale indicatimg that tributary flows

seasonally:



Provide estimstes for jurisdictional waters in the review area (check all that apply):

[C] “fributary waters: Jinear feet width (ft).
Other non-wetland waters: acres,
ldentify type(s) of waters:

3.  Non-RPWs?® that flow dircctly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TNW, and it has a significant nexus with a
TNW is jurisdicrional. Data supporting this conclusion is provided at Section [[I.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
{3 Tributary walers: linear feet width (ft).
Other nos-wetland waters: acres.
Identify type(s) of waters:

4. Woetlands directly abotting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional ag adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tribuiary is perennial In Section 111.D.2, above, Provide rationale indicating that wetland js
directly abuiting an RPW:

Wetlands directly ebutting an RPW where tributarics typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section I11.D.2, above. Provide rationale indlcating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisgictional wetlands in the review arca: ACTES.

S.  Wetlands rdjacent to but not directly abutting an RPW that flow directly or indirectly inoto TNWs.
Wetlands that do not divectly abut an RPW, bul when considered in combination with the tributary 10 which they arc sdjucent
and with similarly situated adjacem wetlands, have a sigaificant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Scction 111.C.

Provide acreage estimates for jurisdictioral wetlands jn the review area: gcres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWg,
E] Wetilands adjacent 1o such waters, and have when considered in combination with the tributary 10 which they arc adjacent and
with similarly situated adjacent wetlands, have a significant nexus with 8 TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates Tor jurisdictional wetlands in the review arca: acres.

7. lmpoundments of jurisdictional waters.’
As & general rule, the impoundment of & jurisdictional ributary remeins jurisdictionsl.
Demaonstrate that impouadment was created from “warers of the U.S.,” or
Demonstrate thal water mects the criteria for one of the categories presented above (1-6), or
[E] Demonsmrate that watcy is isolaled with a nexus to commerce (sec¢ E belaw).

E. ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, TBE USKE,
BEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

1 which are ar could be used by interstate or foreign travelers for recreativnal or other purposes.
[ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[[] which arc or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolaied waters. Explain:

] Other factors. Explain:

1dentify water body and summarize rationale supporting determination:

*Sec Foolnole # 3.

¥ To complete the analysts refer (o the ey In Sectian 111.D.6 of the {nsieuclional Guidebook.

¥ Priar to assertng or declining CWA jurisdiction based solely on this catcgory, Corps Districts will elevate the action o Corps aad EPA HOQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Acl Jurisdicfion Following Rapanos.



Provide cstimatcs for jurisdictional waters in the revicw arca (check all that apply):

Tributary watcrs: Jinear fect width ().
Others non-wrlland weters: acres.,
Identify type(s) of waters:

[F] wetands: aceres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were essessed within the review area, these aceas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review arce included isolated walers with no substantfal nexus to interstate {(or {oreign) commerce,
[ Prior to the Jan 2001 Supreme Courl decision in "SWANCC,” the review area would have been regulated based solely un the

“Migraiory Bird Rule” (MBR).
Waters do not meel the “Significant Nexus™ standurd, where such a finding is required for jurjsdiclion. Explain:
Other: (explaln, if not covered abave):

Provide acreage cstimaics for non-jurisdictional watcrs in the review arca, whese the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds. presence of endangered species. use of water for yrigated agsiculure), using best professional
E(ligmmt (check all 1hat apply):

Non-wetland waters (i.¢., rivers, streams): linear feet width ().
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of squatic resource:
] Weuands: acres.

Provide acresge estimates for non-jurisdictional waters in the review area that da not meet the “Sigrificant Nexus”™ standard, where such
8 finding is required for jurixdiction (check ali that apply):

Non-wetland waters (i.c., rivers, soeams): Jinear feet, width (f).

Lakes/ponds: acres,

Other non-wetlasd waters: scres. List type of aquatic resaurce:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING BDATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, approprietely reference sources below):
D] Maps, pluns, plots or plat submined by or on behalf of the applicanl/consultant:
Deta shects prepared/submitied by or on behalf of the applicant/consultant
[0 Office concurs with data sheets/delineation report
{7] Office docs not concur with data sheets/delineation repon,
Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Allas:
& USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & guad name:North Litle Rock; 1:224000.
USDA Nafural Resgurces Conservation Service Soil Survey. Citation:
National wetlapds inventory map(s). Citc name:
State/Local wetland snventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: B Aerisl (Name & Date):200€ zpd 2009.
or [ ] Other (Name & Date): .
Previous detecrmination(s). File no. and date of response leter:
Applicable/supporting case law:
Applicable/suppariing scientific literature:
Other information (pleass specify):

OEEE REERAEN  QSXKE O

B. ADDITIONAL COMMENTS TO SUPPORT JD: The Arkansas River is defined us a Section 10 navigable walerway and (s therefore
jurisdictional pursusnt (o Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act.
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MARKING OF STRUCTURES ON THE WESTERN RIVERS

Federal Law requires that owners of structures located in the navigable waters of the
United States mark them for the protection of navigation with such lights and other
signals as may be required by the Coast Guard.

Persons planning Lo construct structures in navigable waters are encouraged to consult
with the Coast Guard while the structure is being designed so that marking requicements
can be incorporated into the onginal design rather than added on later at additional cost.

If the Coast Guard requires marking, 1t will assist the agent or structure owner in
completing a Private Aids to Navigation Application (CG-2554) which, when approved,
will authonze operation of the required aids to navigation.

Coast Guard marking requirements for the Western Rivers (Mississippi River and all
(nbutaries above Balon Rouge, Lonisiana are prescribed by the Commander, Eighth
Coast Guard District. General requirements are contained in the following paragraphs.

The Coast Guard will normally require lights {or structures located on a waterway used
by general navigation and situated such that the structures may present a hazard to
navigation during darkness. The lights are normally required at the upstream and
downstream extremities of the structure but, in the case of smaller structuores, 8 singte
light may be prescribed at the center or the upstream end of the siructure. Lengthy
structures may require additional lights between the two exirermty lights. LLights shall be
displayed on the most riverward extension of the struc{ure and at such heights as not to be
obscured by moorcd vessels.

Flashing lights either green and red are usually preseribed, although steady buming
(fixcd) lights stifl exist and are being phased out. Lights on the left descending bank are
red and lights on the right descending bank are green. White lights may be used in some
cases. All private aid to navigation lights are required to be of sufficient ntensity to be
visible a distance of at Jeast one mile.

Some structures built in the navigable waters of the United States may be exempted (rom
mandatory lighling requirements however, owners of these structures who desire to
voluntarily establish and maintain private aids to navigation must still complete a Private
Ausds to Navigation Application prior to establishing the Jlights.

Additional information concerning private aids to navigation or Coast Guard marking
requirements may be obtained by writing to Cornmandcr (oan), Eighth Coast Guard
Distnict, Hale Boggs Federal Building, 501 Magazine Street, New Orleans, LA 70130 or

by calling (504) 589-2238 and asking to talk to the Private Aids to Navigation Secfion
Chief.



