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Objectives of Presentation

* Clear the air on terminology

— Economic Sovereignty: one goal of
energy development and Trust Reform

 Understanding finance essentials
 Choices for Tribal Energy Business
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Economic Sovereignty

« “The power of [national] governments to make
decisions independently of those made by

other governments”
» London South East Ltd.; www.Ise.co.uk

« “Economic Sovereignty invokes both the pride
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In the Context of Tribal Sovereignty

« “A country’s independent authority and

the right to govern itself”
» Merriam-Webster, Inc. 2014

« “...sovereignty means a careful balancing
of resources to counter threats, meet
opportunities, and maximize the choices
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In the Context of Trust Reform

* United Southern and Eastern Tribes (USET):

— The trust responsibility should not
vary...on whether a Tribe is doing better
or worse. It iIs not an economic indicator,
but rather a fundamental obligation of the
United States. However, the trust
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Progress So Far In Leasing for Tribal Energy

« Per S209, the TERA law continues to
undergo fine tuning and amendment

« As of April 14, 2015, 14 tribes have had
their surface leasing ordinance approved
by the Interior Secretary — as required by




ATERWYNNE w1»

ATTORNEYS AT LAW

The Result

 Eliminate the lengthy and costly delays
associated with the federal leasing approval
process to help tribes attract outside
Investment and jobs for their members by
Increasing flexibility and competitiveness

 These structural reforms were proposed by
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More Info on Trust Reform & Tribal Energy

S383: Indian Trust Asset Reform Act
HR 812: Indian Trust Asset Reform Act

H.R. 329: Indian Employment, Training, and
Related Services Consolidation Act of 2015
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Before We Jump Into Project Finance

 Resources for Funding, Technical
Assistance and Renewable Energy Credits:

— http://appsl.eere.energy.gov/tribalenergy/
related _opportunities.cfm

 Federal Financial Assistance Opportunities
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Economic Sovereignty and Project Finance

« Economic diversification is key to financial
self-sufficiency for tribal governments

* Financing established tribal enterprises can
be challenging; capitalizing a new venture is
even more difficult

* Tribes that are pursuing diversification
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Clean Energy Project Finance

 Majority of clean energy projects have
been financed with a tax equity model

 Tax equity model is a combination of:
— Small amount of sponsor equity,
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Project Finance Basics

 Non-recourse debt, meaning the lenders
do not have any other collateral except for

the assets of the project

 Lenders loan to cash flows, and against
assets (e.g., the panels, turbines, etc.)
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Common Debt Structures

* General Obligation (GO) — promise to pay
from all available moneys (backed by “full
faith and credit”)

 Unsecured GO: no particular revenue
stream or bundle of assets secures the
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Common Debt Structures, cont.

 Revenue Obligation —revenues pledged to
secure the borrowing, but the general
credit of the tribe is not (lenders have
recourse only against that stream of
revenues pledged)




ATERWYNNE w1»

ATTORNEYS AT LAW

Some Bond Basics

« Bonds —more commonly used for long-
term financing of larger, more costly
capital improvement projects

 Longer term (up to 20 years) lowers
annual debt service, but greater all-in-cost
of financin
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Some Tax Exempt Debt Basics

« Traditionally, tribal governments have been
limited to issuing tax exempt debt only if
proceeds of the financing would be used for
an “essential governmental function”

 The IRS has interpreted “essential
governmental function” very narrowly,
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Tax Exempt Debt, cont.

* Private Letter Rulings for tribal energy treat
debt as tax exempt

 The IRS has scrutinized several tribal tax-
exempt financing transactions that state and
local governments would traditionally have
been able to finance on a tax-exempt basis
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The Lender’s Perspective vs. Equity

« Debt providers (banks and bond holders)
provide more affordable capital but want
Ittle or no risk

« Lenders look for contracts that shift risk
to someone with a deeper pocket and risk
appetite (e.qg., utilit
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Lender’s Basic Requirements

« Base case cash flow model showing debt
will be repaid on schedule and the Debt
Service Coverage Ratio (DSCR)
requirements are satisfied

* A set of sensitivity (or reasonable
downside) cases showing the impact on
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The Language of Finance

* Project team must be able to clearly
forecast future cash generation
performance, identifying key project and
Industry variables that drive those

forecasts
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Working Knowledge of Key Industry Factors

Permitting and construction costs and
timelines

Technology costs and performance
Operating costs
Regulated utility allowable costs and
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Credit Market Trends

 As the economy has improved, credit and
capital markets have stabilized but in
many areas credit is still very tight

e Strong tribal credits have access to less
expensive bank debt
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Planning is Key

 ldentifying the optimal financing structure
to fund energy development should be
based on a defined process and overall
capital improvement or economic
development plan

e Even If atribe has sufficient funds to
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The Project and the Plan

« Evaluate your project within context of
overall capital improvement or economic

development plan
 Understand these key issues:
— Will the project generate revenues?
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The Goal of the Plan

* For Tribal Council and Tribal Members:
Illustrate, explain and justify the costs and
benefits of pursuing an investment in
tribal energy and the rationale for the

roposed financing structure
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Legal Issues in Financing

« Appropriate authorization pursuant to tribal
law required for any borrowing (and
corresponding waiver of sovereign
Immunity) to be valid, must be done In
accordance with applicable tribal law

 Lenders’ counsel now scrutinizing tribal law
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Supplementing Tribal Code

 Lenders may request that the tribe adopt
certain laws or tribal code(s) compatible
with state law, such as an arbitration code

or Uniform Commercial Code to govern

security interests in personal propert
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Who is the Borrower?
e Tribe

» Tribal Instrumentality/Authority (e.g. Tribal

Economic Development Authority, Tribal
Housing Authority)

« A political subdivision and unincorporated
Instrumentality of the tribe — not a separate
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Sovereignty and Business Structures

 Tribes are free to choose the form of
governmental or non-governmental
organization through which they do
business. Mescalero Apache Tribe v. Jones,
411 US 145, 157 n 13, 93 SCt 1267 (1973)

 As a general rule, state civil laws do not
apply to Indians or their affairs within Indian
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Tribal Law Governs

« The power of a subordinate agency,
enterprise or corporation is a matter of
tribal law. Navajo Tribe v. Bank of New
Mexico, 700 F2d 1285, 1288 (10th Cir 1993)

* A non-Indian party's claim that it




ATERWYNNE w1»

ATTORNEYS AT LAW

Part of the Tribe, or Not?

 The enterprise may or may not be a legal
entity separate from the tribe. A tribal
enterprise which is an integral part of a
tribe enjoys all the privileges and
iImmunities of the tribe itself for activities
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Distinction between Political Subdivisions

 |n some cases, a tribal authority may
constitute a separate political subdivision
of the tribe, meaning that the subdivision
possesses one of the three commonly
recognized attributes of a sovereign:
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Tribal Government Enterprises

* The Tribe

— Many successful ventures have been
undertaken directly with the tribe.

— Benefits include sovereign immunity,
exemption from income tax, ability to
ISsue tax exempt bonds, direct
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Tribal Enterprises or Instrumentalities

« Still a part of the tribe, but

— Formed by tribal resolution, ordinance
or code

— Managed by separate Board of
Directors and management staff
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Tribal Political Subdivisions

* Full delegation of sovereign powers to a
separate government entity

 BIA and IRS confirmation typically
required

« Exempt from federal income tax, retains
sovereign immunity, may issue tax exempt
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Tribal Corporate Enterprises: Section 17

« Section 17 of the Indian Reorganization
Act (25 USC § 477)

 Requires tribal resolution, followed by
approval of the corporate charter, and BIA
ratification of the charter
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Tribal Corporate Enterprises: Section 17

Assets of the Section 17 corp. may be
pledged as collateral

Exempt from federal income tax
May issue tax exempt bonds

Unlike political subdivisions, assets and
liabilities are wholly separate from assets
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Tribally Chartered Corporations

« Established under tribal law

e Separation of corporate assets and
liabilities from tribal assets and liabilities

 Financing options broad (loans, taxable
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State Chartered Corporations

« Easy to form

 Full separation of assets and liabilities
from tribe

« Same financing tools as tribal
corporations
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State Chartered Limited Liability Company

« Easy to form

 Full separation of assets and liabilities
from tribe

« Structure familiar to lenders and potential
business partners
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Choosing an Entity for Joint Development

« Most common types of entities for
creating a joint venture between a tribe
and a non-tribal business partner include:

— Corporation
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Corporation as a Joint Venture Entity

 Corporate owners enjoy complete
protection from personal liability for the
activities of the corporation

« Unless a wholly-owned Section 17 or

wholly-owned tribal corporation, the corp.
IS subject to federal income tax, and even
then, federal tax treatment is uncertain
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Partnership as a Joint Venture Entity

 General and limited partnerships
 Both types enjoy the same tax status:

— Partnership not directly subject to
federal iIncome tax

— Each partner reports its share of the

a ol a & a S a a
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LLC as a Joint Venture Entity

« Most common between tribes and non-
tribal businesses because it combines the
limited personal liability of corporate
status with the pass through tax feature of
partnerships

e Does not have the attributes of the tribe
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Strong Communication Skills

 The team must include experienced
players who can explain complex
technical and financial concepts in a

straight forward and easy to understand
manner
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The Package

A concise and well developed business plan

« Management team that has demonstrated
success In similar ventures

* Clear support and transparent connections
between tribal enterprise/business entities
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The Business Plan

« Executive Summary

— Investors must be able to understand
and appreciate the project without
reading further
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Business Plan Detalls

« Describe the project
— Not too much detail
— Target market opportunities
— Fully analyze risks and rewards:
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Show Your Cards

« Demonstrate your contributions
— Funding
— Management
— Special access to incentives
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For More Information

Doug MacCourt

Ater Wynne LLP

1331 NW Lovejoy St., Suite 900
Portland, OR 97209




