-("_

EGULATORY
SONSIDERATIONS FOR
VELOPING DISTRIBUTED

ION PROJECTS

'WEBINAR MAY 23,2012

Jay Morrison

Vice President, Regulatory Issues
National Rural Electric Cooperative Association

Susan Kelly

General Counsel, Senior Vice President
American Public Power Association



mailto:jay.morrison@nreca.coop
mailto:skelly@publicpower.org

PGB Usiness Models Matter

on rates are increasing rapidly

of business model can
(imize value for all participants by:
1mizing access to government incentives

ximize access to all available value streams for
developer, customer, and utility

| limize regulatory burdens for all parties
= Provide win-win-win solution




1t are the key elements of
for nt business models?

erator?
oy source? Does it include

o pays the up- cost of the generator?
 owns the generator?
operates the generator?

‘has a right to dispatch/control the generator?
= owns the kWh?

@ To whom are the kWh sold? Where?

5 At what price are the kWh sold?

Are the kWh wheeled?




besides kWh can the generator

oducts sold?
ental attributes?

1 are

) receives the en
e is the generation sited?
is the generator sized?

[ Ir

Hon is the owner of the generator compensated?
- 8 Whatre

5 What are the regulatory impacts of the answers to
these questions?

enue streams and incentives?




Regulatory Question |

= IS the transaction subject to state territorial
laws?

39-Party Solar PV Power Purchase Agreements (PPAs)

www.dsireusa.org / February 2012

. Authorized by state or otherwise currently in use, at least in certain jurisdictions within in the state
. Apparently disallowed by state or otherwise restricted by legal barriers

Status unclear or unknown - B2  Puerto Rico

Note: This map is intended to serve as an unofficial guide; it does not constitute legal advice. Seek qualified legal expertise before making binding
financial decisions related to a 3rd-party PPA. See following slides for additional important information and authority references.

Q1




‘quality as an “electric utility”
before or after the transaction?

ptain state approval to sell at

?
the state regulate rates, quality of service, or
‘terms of service?




Regulatory Question 3

| ator qualify as a QF?




- What is a QF?

mall power production facility:”
e, or geothermal facility < 80

alifying cogeneration facility:” a
eration facility that FERC determines
s regulatory requirements respecting
mum size, fuel use, and fuel efficiency.

| @ After E Act’05, a QF may be owned by anyone




What c oes it mean to be a QF?

A Sec. 210:

ect to any electric utility

p electric service from any electric
“ y - ; .

oht to be paid “avoic
eration .
) a%feement of interconnecting electric utility, ability
e wheeled for free to the next electric utility over

imnder EPAct’ 05

ric utility may obtain exemption from FERC from
pur se obligation if in adequate wholesale electric
market

= Flectric utility may obtain exemption from FERC from
sale obligation if adequate retail electric market

ost” for any net excess
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Regulatory Question 4

 qualify as a “public utility”
before or after the

10




What'is a Public Utility?

vho owns or operates facilities” for:
f electric energy, or
2rstate commerce

f) entities
ited States or agency or instrumentality thereof

2, political subdivision of a State or agency or
strumentality

perative that sells < 4 million MWH or borrows from the
Utilities Service

o Entity wholly owned by one of the above

= Entities that sell power “at wholesale” solely via net
metering
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What does it mean to be a Public
Utility?
ity is subject to “full” FERC

ST 11 e..an W,

_ ‘T” with FERC for
1SM1Ssion. |

st sell wholesale power “at cost” or obtain
oval to sell at market based rates.

- B Subject to periodic reporting requirements,
FERC approval for disposition of jurisdictional
assets, restrictions on interlocking boards of
directors, etc.

t file a tariff with FERC for wholesale sales.
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Regulatory Question 5

7 qualify as a “transmitting
leral law before or after the
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WHat is a Transmitting Utility?

at owns, operates or controls
the transmission of electric
n int ommerce for the sale of

1C energy
nclude a QF or 201(f) entity
War _ = Transmission = any wire that carries

| esale electron, including a 7.2 kV
distribution line or a radial generation intertie

14




A1 es it mean to be a
Tr: nsmlttlng Utility?

nect with any electric utility

vhee
J’. 1 1 |
nillion MWH, subject to orders under
1A

L

or any electric utility under

15
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Regulatory Question 6

pject to mandatory NERC
| lt of the transaction?
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Who's subject to NERC?

mers, operators, of the Bulk Power
12 201 (f) entities

5 includes all facilities and control

ms necessary for operating an

connected electric energy transmission
ork and electric energy from generation
tacilities needed to maintain transmission
system reliability
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V and directly connected to the >100 kV system

: onsible for a required UFLS program, UVLS
am, Special Protec

stem or Transmission Protection

or Owner/Operator
dual Plant > 20 MVA directly connected to the BPS
. ing plant/facility >75 MVA (gross aggregate nameplate rating)
tart unit
_ Material” to reliability of BPS
- @ Transmission Owner/Operator
- = Transmission element > 100 kV
= Critical facility
= “Material” to reliability
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Vhat does it mean to be subject
' to NERC?

with all relevant standards

bstantial recordkeeping to
lance

ERC Regional Entity,

trate con

" to audits fro
, and FERC

t to potential penalties up to $ 1 million
y per violation
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Let’s walk through some
' D E T ES

as-fired Co-Gen unit, a federal

the unit, uses all of the output,
 nothing, sells nothing, and
interconnects at 12.5 kV

t if the unit is 25 ?

it if the unit connects at 115 kV and the
omer owns the tie-line?

@ What if the customer sells energy and ancillary
services to the neighboring utility?

@ What if the unit is owned by a private 34 party
developer?

- expo
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Conclusion and Strong
ecommendatlon

_ lering a project, hire good

el, including good FERC counsel. Don’t
on this presentation to have raised all the
~ issues you need to know!
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A Few Resources

RU-2012-0001 (April 12, 2012).

lic utility under state law: In re: SZ Enterprises, LLC, Iowa
0.
\tion:

info/qual-fac.as
http:
http:/ /www.law.corne

rsdiction over hydropower:
http:/ /wy nNydi

deter.asp

recognized Indian tribes underi201 (f): City of Paris, KY vs. Federal
mission, 399 F.2d 983 (DC Cir. 1968); Sovereign Power Inc., 84 FERC ¢
)8); Confederated Tribes of the Warm Springs Reservation of Oregon, a
Reco ﬁnized Indian Tribe, and Warm Springs Power Enterprises, a Chartered
of the Confederated Tribes of the Warm Springs Reservation of Oregon, 93
E 182 at 61,599 (2000) The Secretary of the Interior Speriodically lists in
e Federal Register Indian tribes recognized by the United States government
ursuant to Section 104 of the Act of November 2, 1994, Pub. L. No. 103-454, 108
tat. 4791, 4792, as codified at 25 U.S.C. § 479a-1.

- Net metering not “wholesale sale”: MidAmerican Energy Co., 94 FERC P 61,340
~ (2001), Sun Edison LLC, 129 FERC P 61,146 (2009)

@ NRECA DG Toolkit:
http:/ /www.nreca.coop/issues/FuelsOtherResources/DistributedGeneration/
Pages/DGToolkit.aspx
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http://www.dsireusa.org/
http://www.ferc.gov/industries/electric/gen-info/qual-fac.asp
http://www.ferc.gov/industries/electric/gen-info/qual-fac.asp
http://www.law.cornell.edu/uscode/text/16/chapter-12
http://www.law.cornell.edu/uscode/text/16/chapter-46
http://www.ferc.gov/industries/hydropower/gen-info/comp-admin/jur-deter.asp
http://www.ferc.gov/industries/hydropower/gen-info/comp-admin/jur-deter.asp
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