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Washington, D.C. 

Secretary of Energy 
NOTICE - 

SUBJECT: NATIONAL ENVIRONMENTAL POLICY ACT 

- -- 

DATE: 2-5-90 

I n  announcing my 10 p o i n t  i n i t i a t i v e  t o  ensure t h a t  a l l  Departmental 
a c t i v i t i e s  are ca r r i ed  out i n  f u l l '  compliance w i t h  the l e t t e r  and s p i r i t  o f  
environmental s tatutes and regulat ions, I indicated t h a t  many o f  the . 

Department's a c t i v i t i e s  under the National Environmental Pol i c y  Act (NEPA) had 
been ca r r i ed  out i n  a decentralized, non-uniform and se l f -de fea t ing  manner. I 
also s ta ted  my i n t e n t i o n  t o  become personal ly involved i n  NEPA decisionmaking, 
and t o  ensure t h a t  NEPA actions are more closely, coordinated w i t h  the 
Governors o f  the states which host DOE f a c i l i t i e s .  I d i rec ted  t h a t  the 
Department's NEPA procedures be revised t o  accomplish these goals and t o  
cor rec t  the problems i n  NEPA compl iance which had been prev ious ly  i d e n t i f i e d .  

A f t e r  a thorough review o f  the Department's NEPA procedures and past p rac t i ce  
( inc lud ing  DOE Order 5440. l C ,  the DOE NEPA Guidelines and re levant  
Departmental guidance memoranda), I am convinced t h a t  the Department's l i n e  
organizat ions, which have the responsibi 1  i t y  f o r  preparat ion o f  NEPA 
documents, have not  s u f f i c i e n t l y  incorporated the requirements o f  NEPA i n t o  
the planning process f o r  new pro jec ts  a t  the various DOE s i t es .  Every l i n e  
manager and employee must understand that ,  as w i t h  a l l  o ther  environmental and 
sa fe ty  requirements, compl iance w i t h  NEPA should be e n t i r e l y  consis tent  w i t h  
e f f i c i e n c y  i n  achieving mission goals i f  NEPA requiremen.ts are considered 
e a r l y  i n  the planning process. Indeedrmiss ion goals are best served by e a r l y  
and adequate NEPA planning, which avoids the delays t h a t  o f ten  fo l l ow  eleventh 
hour considerat ion o f  NEPA requirements, the r e s u l t i n g  f a i l u r e  t o  comply f u l l y  
w i t h  those requirements and, u l t imate ly ,  the necessity t o  cure NEPA-related 
de f ic ienc ies  before an important p ro jec t  may proceed. I f  the Department i s  t o  
e r r  i n  i t s  judgment as t o  the extent o f  NEPA review requi red o f  new pro jects,  
i t  should e r r  on the side o f  f u l l  disclosure and complete assessment o f  
environmental impacts. 

Therefore, i n  order t o  cor rec t  the def ic iencies and accompl i s h  the object ives 
discussed i n  my 10 p o i n t  i n i t i a t i v e ,  I am d i r e c t i n g  t h a t  the fo l l ow ing  
rev is ions  be made i n  the Department's NEPA compl i ance procedures : 

I. R E V I S I O N S  TO DOE ORDER 544O. lC  

A. Any p r i o r  delegations o f  au thor i ty  from Secretar i  a1 Officersl t o  
operations o f f i c e  managers t o  approve Memoranda-to-Fi l e  (MTF) are 

For purposes o f  t h i s  Notice, Assistant Secretaries, D i rec tors  o f  the  
O f f  ices o f  Environmental Restoration and Waste Management, Energy Research, New 
Production Reactors and C i v i  1  i an Radioactive Waste Management, as we l l  as the 
Admi n i s t r a t o r s  of the Western Area Power Administrat ion and the Bonnevi l le Power 
Administrat ion, are considered t o  be Secretar ia l  Of f i cers .  

- -  

DISTRIBUTION: 

ALL DEPARTMENTAL ELEMENTS 
INITIATED BY: 

OFFICE OF THE SECRETARY 



SEN- 15-90 
2- 5- 90 

withdrawn. The operations o f f  i c e  managers wi 11 r e t a i n  the au tho r i t y  t o  
make decisions regarding the appropriate l e v e l  o f  NEPA documentation 
on1 f o r  those categories o f  actions s p e c i f i c a l l y  l i s t e d  i n  Sect ion D o f  
d 0 E  NEPA guidel ines. This au thor i ty  may no t  be redelegated. Each 
decis ion t o  apply a categor ica l  exclusion o r  other  Sect ion D category 
w i  11 be documented and reported t o  the appropriate Secretar i  a1 O f f i c e r  
and EH-25 w i t h i n  two weeks. Wi th in two weeks thereaf ter ,  EH w i l l  
i nd i ca te  i n  w r i t i n g  t o  the appropriate operations o f f i c e  manager and 
Secre tar ia l  O f f i c e r  any object ion t o  the use o f  the Sect ion D category. 
(As ind ica ted  i n  paragraph I I C ,  the "catch-a1 1 " categor ica l  exc lus ion 
w i l l  be e l iminated and e f f e c t i v e  immediately i s  no t  t o  be used. The 
l i s t  o f  categor ica l  exclusions w i l l  be supplemented and the language o f  
the exclusions w i l l  be reviewed t o  assure t h q t  the need f o r  subject ive 
judgment i s  minimized.) Notwithstanding EH overs ight  r e s p o n s i b i l i t i e s ,  
which s h a l l  inc lude per iodic  NEPA compliance audi ts ,  Secre tar ia l  
O f f i c e r s  w i l l  be responsible f o r  monitor ing the app l i ca t i on  by the 
operations o f f i c e  managers o f  Section D categories i n  t h e i r  respect ive 
program areas. 

B. The use o f  MTFs w i l l  terminate as o f  September 30, 1990 (end of FY 
1990). U n t i l  MTFs are eliminated, Secre tar ia l  O f f i c e r s  w i l l  make 
deci sions regarding whether MTFs are appropriate and w i  11 approve MTFs 
when appropriate, i .e. only when the proposed ac t i on  i s  c l e a r l y  
i n s i g n i f i c a n t  from an environmental impact p o i n t  o f  view. This 
au tho r i t y  may not  be redelegated. A l l  MTFs w i l l  immediately be sent t o  
EH, which w i l l  monitor compliance o f  the programs w i t h  the establ ished 
c r i t e r i a  f o r  use o f  MTFs and w i t h i n  two weeks o f  r e c e i p t  o f  an MTF 
repo r t  any non-compl i ance t o  the responsible Secretar i  a1 Off icer and t o  
the Secretary. 

C. For act ions no t  covered by Section D o f  the DOE NEPA Guidelines, EH-1 
w i  11 make a1 1 determi nations whether t o  prepare Environmental 
Assessments (EAs) o r  Environmental Impact Statements (EISs), based upon 
recommendations o f  the Secretar ia l  Of f i cers .  EH w i l l  r a i s e  s i g n i f i c a n t  
o r  cont rovers ia l  proposals t o  the Secretary f o r  h i s  decis ion whether t o  
proceed i n i t i a l l y  w i t h  an EA o r  EIS. 

D. Secre tar ia l  O f f i ce rs  w i l l  be responsible f o r  ensuring t h a t  
appropriate NEPA reviews are performed e a r l y  i n  the p r o j e c t  planning 
process so t h a t  requi red NEPA documentation can be prepared i n  a t ime ly  
fashion. Secre tar ia l  O f f i ce rs  w i l l  review a l l  FY 1990 and FY 1991 
p ro jec ts  t o  v e r i  f y  t ha t  NEPA compl i ance p l  anni ng has been incorporated 
i n t o  p r o j e c t  planning and w i l l  provide a status repo r t  t o  EH-I, w i t h  a 
copy t o  the Secretary, w i t h i n  90 days. EH w i l l  monitor p r o j e c t  planning 
w i t h i n  the p ro jec t  management system administered by MA through DOE 
Order 4700.1, t o  ensure t h a t  NEPA milestones are incorporated i n t o  
p r o j e c t  planning documents. The i n te rna l  budget review process w i  11 
inc lude a mandatory NEPA status report ,  reviewed by EH, t o  ensure t h a t  
p ro jec t  schedules inc lude appropriate NEPA compl i ance planning . 
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E. Each headquarters o f f i c e  having NEPA r e s p o n s i b i l i t i e s  and each 
operations o f f i c e  w i l l  augment i t s  environmental compliance s t a f f  as 
appropriate so t h a t  a v a r i e t y  o f  environmental d i sc ip l i nes  i s  
represented s u f f i c i e n t  t o  ensure (1) t h a t  the preparat ion o f  NEPA 
documents i s  proper ly  supervised and (2) t h a t  the documents are 
techn ica l l y  complete and accurate before they undergo EH review. A NEPA 
Compliance O f f i c e r  w i l l  be d e s i g n a m  each headquarters o f f i c e  having 
NEPA r e s p o n s i b i l i t i e s  and i n  each operations o f f i c e .  

F. Secre tar ia l  O f f i ce rs  w i l l  forward EAs and EISs t o  EH-1 f o r  approval. 
On a monthly basis, EH-1 w i l l  . report  t o  the Secretary i n  w r i t i n g  
regarding each EA o r  EIS t h a t  i s  expected t o  be forwarded f o r  EH-1 
approval dur ing the ensuing 90 days. The Secretary personal ly  w i l l  
approve a l l  programmatic and s i te-wide EISs, .and any other  €As o r  EISs 
i d e n t i f i e d  e i t h e r  by EH o r  through the Secretary's review o f  the  EH 
monthly repo r t  which warrant Secretar ia l  approval. Whenever EH 
determines t h a t  an EA o r  E I S  forwarded by a Secretar ia l  O f f i c e r  should 
be disapproved f o r  lack o f  compliance w i t h  the requirements o f  NEPA and 
i s  returned t o  the responsible o f f i c e  f o r  rev is ion,  a copy o f  the 
memorandum t o  the Secretar ia l  Of f i cer  n o t i f y i n g  him/her o f  the 
de f ic ienc ies  i n  the document w i l l  be sent t o  the Secretary. 

G. Secre tar ia l  O f f i ce rs  w i l l  determine whether a f i e l d  o f f i c e  o r  the 
responsible headquarters o f f i c e  should more appropr iate ly  have 
r e s p o n s i b i l i t y  f o r  i n i t i a l  preparat ion o f  the requi red EA o r  EIS, based 
upon c r i t e r i a  t o  be developed by EH w i t h i n  90 days. 

H. Fol lowing completion o f  each E IS ,  the responsible Secre tar ia l  O f f i c e r  
w i l l  prepare an ac t ion  p lan  f o r  implementation o f  any commitment(s) made 
i n  the EIS/Record o f  Deci s ion f o r  mi t i g a t i o n  o f  environmental impacts 
associated w i t h  the pro jec t .  A copy o f  the act ion p lan  w i l l  be sent t o  
EH. Each o f f i c e  responsible f o r  preparing an E I S  w i l l  a lso be 
responsible f o r  tracking, and submitt ing re la ted  annual repor ts  t o  EH 
regarding, the progress made i n  implementing the ac t ion  plan. The same 
procedures w i l l  be used f o r  any EA/Finding o f  No S ign i f i can t  Impact 
(FONSI) f o r  which the FONSI i s  based, i n  s i g n i f i c a n t  par t ,  on the  
commitment t o  take m i t i g a t i v e  actions. 

I. fH w i l l  have the r e s p o n s i b i l i t y  fo r  ensuring consistency i n  t he  
agency-wide app l ica t ion  o f  NEPA. As p a r t  o f  t h i s  task, EH w i l l  review 
on a cont inuing basis and, where necessary, augment i t s  two-volume NEPA 
Compliance Guide, which s h a l l  be used by a l l  Secretar ia l  O f f i c e r s  and 
t h e i r  organizat ions as guidance i n  the preparat ion o f  NEPA documents. 
EH w i l l  a lso develop t r a i n i n g  programs t o  assure t h a t  a l l  personnel 
(headquarters and f i e l d ) ,  who are responsible f o r  NEPA compliance, 
understand the statute,  the Counci 1 on Environmental Qua1 i t y  
regulat ions,  the DOE NEPA guide1 ines, and t h e i r  r e s p o n s i b f l i t i e s  i n  the  
preparat ion of the various l eve l s  o f  NEPA documentation. Workshops w i  11 
be conducted on a regular  basis both i n  the f i e l d  and a t  headquarters 



regarding NEPA compl iance. I n  add3 t ion ,  where circumstances so j u s t i f y ,  
the EH O f f i c e  o f  NEPA Pro jec t  Assistance w i l l  continue t o  provide, upon 
request, guidance and ass1 stance regarding NEPA compl iance issues t o  
Secretar i  a1 O f f i c e r s  and Operations O f f i c e  managers. 

3. DOE Order 5440.1C w i l l  be rev ised as appropriate by EH/GC t o  r e f l e c t  
the i n i t i a t i v e s  announced above, and submitted t o  the Assis tant  
Secretary f o r  Management and Adminis t rat ion w i t h i n  120 days, and then t o  
the  Secretary f o r  f i n a l  approval. 

1 I. REVISIONS TO DOE GUIDELINES 

A.  The DOE NEPA guidel ines,  rev ised as appropriate t o  r e f l e c t  the  
i n i t i a t i v e s  announced below, w i l l  be publ ished f o r  pub l i c  comment as 
proposed regul  a t  ions u s i  ng the no t i ce  and c o y e n t  procedures of the  
Adminis t rat ive Procedure Act. Any conforming changes necessitated by 
the rev is ions  t o  DOE Order 544O.lC d i rec ted  above should be included. A 
d r a f t  proposed r u l e  should be prepared by EH/GC and submitted w i t h i n  120 
days f o r  approval o f  the Secretary. 

B. A d r a f t  agency-wide p o l i c y  f o r  development and updat ing o f  s i te -w ide  
EISs w i l l  be developed by EH and submitted t o  the Secretary fo r  
pre l iminary approval w i t h i n  60 days. When approved, the  new po l  i c y  w i  11 
be incorporated i n t o  the proposed rulemaking package which w i l l  be 
prepared pursuant t o  the d i r e c t i o n  i n  paragraph I I A .  

C. A f t e r  seeking i npu t  from each Secre tar ia l  Of f i cer ,  EH/GC w i l l  develop 
a rev ised and expanded 1 i s t  o f  categor ica l  exclusions t o  be incorporated 
i n t o  the proposed rulemaking package which w i l l  be prepared pursuant t o  
the d i r e c t i o n  i n  paragraph I I A .  The language o f  the proposed 
categor ica l  exclusions should be formulated so t h a t  the necessi ty  f o r  
subject ive judgment i s  minimized. The fo l low ing categor ica l  exc lus ion 
(the so-cal led " ca tch -a l l  " exclusion) w i l l  be e l iminated and, e f f e c t i v e  
immediately, i s  no t  t o  be used: 

Actions t h a t  are subs tan t i a l l y  the same as other  act ions f o r  which 
the environmental impacts have already been assessed i n  a NEPA 
document and determined by DOE t o  be c l e a r l y  i n s i g n i f i c a n t  and 
where such assessment i s  s t i l l  va l i d .  

D. Scoping meetings w i l l  be requ i red  f o r  a l l  EISs, as w i l l  p u b l i c  
hearings on a l l  d r a f t  EISs. The minimum scoping per iod  f o r  a l l  EISs 
w i l l  be 30 days. 

E. A l l  EIS implementation plans w i l l  be made pub l i c  f o r  in fo rmat ion  
purposes. 

F. Host s tates and, as appropriate, adjacent s tates w i l l  be n o t i f i e d  of 
i n i  t i  a1 determinations regarding the l e v e l  o f  NEPA documentation f o r  a1 1 
proposed DOE p ro jec ts  i n  the s ta te .  



G. A l l  new MTFs prepared f o r  the remainder o f  FY 1990 concerning 
proposed DOE projects w i l l  be sent t o  host states and, as appropriate, 
adjacent states f o r  information purposes. 

H. Each EA f o r  proposed DOE projects w i l l  be provided t o  host states 
and, as appropriate, adjacent states f o r  a 14-30 day comment period 
p r i o r  t o  EH (or  Secretarial) approval. The length o f  the comment per iod 
w i l l  depend on the nature o f  the project  evaluated i n  the €A and the 
extent o f  the analyses contained therein. 

I. Analyses prepared pursuant t o  Section C.2 of the DOE NEPA guidelines 
t o  determine whether an E I S  supplement i s  required w i l l  be made publ ic  
f o r  information purposes. 

3.  Pursuant t o  c r i t e r i a  t o  be developed by EH/GC and submitted f o r  
Secretarial  approval as part  o f  .the proposed rulemaking package re fer red 
t o  i n  paragraph I I A ,  any deviations from the DOE NEPA Guidelines must be 
approved by the Secretary. 

While, as described above, the Assistant Secretary, EH retains the approval 
author i ty  f o r  EAs and EISs, i t  should be emphasized that  DOE Order 5440.1C 
squarely places the responsi b i  1 i t y  f o r  preparation o f  t imely and adequate NEPA 
documents on the DOE l i n e  organizations which carry out the projects analyzed 
i n  thosedocuments. This i s  as i t  should be. Review by EH i s  not a 
subst i tute f o r  competent, professional workmanship and s u p e r v i s K  by the l i n e  
organizations i n  the i n i t i a l  preparation o f  NEPA documents. I intend t o  hold 
each Secretari a1 Of f icer  whose 1 i ne organization i s  responsible f o r  
preparation o f  NEPA analyses personally accountable f o r  the qua1 i t y  and 
sufficiency o f  those analyses. As t h i s  notice indicates, I w i l l  be n o t i f i e d  
o f  each instance i n  which a d ra f t  EA o r  E I S  submitted by a Secretarial  O f f i ce r  
i s  returned by EH f o r  revis ion t o  cure s ign i f i can t  deficiencies re la ted t o  
technical completeness o r  accuracy of the documents. Where there are gaps i n  
the required expertise f o r  the proper supervision o f  the preparation o f  NEPA 
documentation, the 1 ine organizations w i  11 be augmented t o  acquire the 
necessary ta len t .  

Incorporation o f  NEPA requirements ear ly i n  the project  planning process 
together wi th  at tent ion t o  de ta i l  i n  the i n i t i a l  preparation o f  the required 
documents are mandatory i f  the Department i s  t o  both e f f i c i e n t l y  carry out i t s  
s ta tu tory  mission and serve the goal o f  environmental " f u l l  disclosure". 

James D. Watkins 
Admiral, U.S. Navy (Retired) 


