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Item I— Expansion of Applicability of the Senior Executive Compensation Benchmark
(Interim)(FAR Case 2012-017)

This interim rule amends the FAR to implement the statutorily-expanded reach of the limitation
on the allowability of compensation costs for certain contractor personnel. This limitation on the
allowability of compensation costs is an amount set annually by the Office of Federal
Procurement Policy. Prior to the enactment of section 803 of the National Defense
Authorization Act for Fiscal Year 2012 (Pub. L. 112-81), this limitation applied to a contractor's
five most highly compensated employees in management positions at each home office and each
segment of the contractor, with respect to all contracts subject to the FAR cost principles with all
Federal agencies. In section 803, Congress expanded the application of the limitation so that it
applies to all contractor employees, rather than just the top five executives in the case of
contracts covered by Title 10 of the United States Code. Moreover, Congress in section 803(c)(2)
stated that this expanded reach “shall apply with respect to costs of compensation incurred after
January 1, 2012, under contracts entered into before, on, or after the date of the enactment of this
Act” (the date of enactment was December 31, 2011). Section 803(c)(1) also provided that this
change shall be implemented in the FAR.

This interim rule implements section 803 and provides that for DoD, NASA, and Coast Guard
contracts, the compensation limitation applies to all contractor employees, rather than just the top
five executives. For contracts with agencies other than DoD, NASA, and the Coast Guard, the
reach of the limitation was not changed by section 803 and therefore will continue to be a
contractor's five most highly compensated employees in management positions at each home
office and each segment of the contractor.

An analysis of data in the Federal Procurement Data System (FPDS) revealed that most contracts
awarded to small entities use simplified acquisition procedures or are awarded on a competitive,
fixed-price basis, and do not require application of the cost principle contained in this rule.

Section 803 is being implemented in the FAR through two rulemakings. In accordance with
section 803, this interim rule applies to the compensation costs of all contractor employees
incurred after January 1, 2012, on all DoD, NASA, and Coast Guard contracts awarded on or
after December 31, 2011. Concurrently, DoD, GSA, and NASA are issuing a proposed rule
(FAR Case 2012-025) to solicit comments on the application of the requirements of section 803
to DoD, NASA, and Coast Guard contracts entered into before December 31, 2011. Effective:
June 26, 2013.
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