LAY

(©)

(d)

04/05/00

UNBUNDLING.— Any stranded cost recovery charge authorized by the
Commission to be assessed by the Tennessee Valley Authority shall be
unbundled from the otherwise applicable rates an;l charges to such customer
and separately stated on the bill of such customer. The Tennessee Valley
Authority shall not recover wholesale stranded costs from any customer
through any other rate, charge, or mechanism.

REPORT.—Beginning in fiscal year 2001, as part of the annual
managerx;ent report submitted by the Tennessee Valley Authority to
Congress, the Tennessee Valley Authority shall also specifically report:

(1) the status of tﬁc Tennessece Valley Authority’s long-range
financial plans and the progress toward its goal of competitively
priced electric power, and a general discussion of the Tennessee
Valley Authority’s prospects on meeting the objectives of the Ten
Year Business Outlook issued on July 22, 1997;

(2) any changes in assumptions since the previous report that may
have a material effect on the Tennessee Valley Authority’s long-
range fman;:ial plans;

(3) the source of funds used for any generation and transmission
capacity additions; '

(4) the use or other disposition of amounts recovered by the
Tennessee Valley Authority unde|r the Tennessee Valley

Authority Act and this Act;

T . DOE003-0398
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(5) the amount by which the Tennessee Valley Authority’s publicly-
held debt was reduced; and
(6) the projected amount by which the Tennessee Valley Authority’s

publicly held debt will be reduced.

SEC. 609. APPLICATION OF ANTITRUST LAW

(a) IN GENERAL.—The Tennessee Valley Authority shall be subject to the
antitrust laws of the United States with respect to the operation of its electric
power and transmission systems. For purposes of this section, the term
‘‘antitrust laws’’ has the meaning given such term in subsection (a) of the first
section of the Clayton Act (15 U.S.C. 12(a)), except that such term includes
section 5 of the Federal Trade Commission Act (15 U.S.C. 45) to the extent
that such section 5 applies to unfair methods of competition.

(b) DAMAGES.—No damages, interest on damages, costs, or attomeys’ fees
may be recovered under section 4, 4A, or 4C of the Clayton Act (15 U.S.C.
15, 15a, or 15¢) from the Tennessee Valley Authonty.

(c) Nothing in this Act shall diminish or impair any privileges, immunities or
exemptions prior to enactment that would have been accorded any person by
virtue of their association together in advocating their cause and points of
view to the Tennessee Valley Authority or any other agency or branch of

federal, state or local govemment.

04/05/00 1" 17 5 5
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SEC. 610. SAVINGS PROVISION.

 Nothing in this subtitle shall affect section 15d(b) of the Tennessee Valley
Authority Act of 1933 (16 U.S.C. 831n-4(b)), providing that bonds issued by the
Tennessee Valley Authority shall not be obligations of, nor shall payment of the principal

thereof or interest thereon be guaranteed by, the United States.

" 04/05/00 ' 12
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ﬁninent domain; contracts for relocstion of
railroads, highways, industrial plants, ete.

831r Patents: access to Patent and Trademark
Olfice and right to copy patents: compen-
sation Lo patente®s.
B3ls. Possession by Government in time of war;
damages to contract holders.
831t Oflenses: fines and punishment.
(3) Larceny, embezziement and coaver-
s10n.
(b) False entry, report or statement.
(¢) Conspiracy to defraud
831u. Surveys: cooperation with States or other
agenties. :
831v. Legislation to carry out purposes of chapter:
recormnmendation by President.
831w. Acquisition of real or personal property: pay-
ment by delivery of power: sale or Jease of
vacant land for industrial purposes.
831x. Condemnsation proceedings; institution by
Corporation; venue.
B831y. Net proceeds over expense payable into
Treasury.
83ly-1. Approval of plans by Board as condition
precedent to construction and operation:
restraining actic. without approval; other
laws unaffected.
831z Authorization of appropriations.
B83lsa. Laws repealed
831bb. Reservation of right to amend or repeal.
83lcc. Separability.
831dd. Liberal ennstruction of chapter: sale of sur-
plus lands.

CrArTE2 RXFIERED TO IN OYEER BEcTIOWS

This chapter is referred to tn section 834k of this
title; title 7 section §04; title 20 section T702; title 38
sectionl 1491 titde 33 sections 558b, 558¢c.

§ 831. Creation: short title

For the purpose of maintaining and operating
the properties now owned by the United States
in the vicinity of Muscle Shoals, Alabama. in
the interest of the National defense and for ag-
ricultural and industrial development, snd to
improve navigation in the Tennessee River and
to contro} the destructive flood waters in the
Tennessee River and Mississipp]! River Basins,
there is created a body corporate by the name
of the “Tennessee Valley Authority™ (berein-
after referred to as the “Corporation”). The
board of directors first appointed shall be
deemed the incorporators, and the incorpora-
tion shall be held to have been effected from
the date of the {irst meeting of the board This
chapter may be cited as the “Tennessee Valley
Authority Act of 1833."

(May 18, 1933, ch. 32, § 1, 48 Btat. 58.)

Cross Romnces

Financial control of Government Corporations, see
section 8101 et seq. of Title 31, Money and Finance,

5 83)a. Directors of the Autharity
(a) Cu:pociﬁon of board; appointment and designa-

The board of directors of the Corporation
(hereinafter referred to as the “board”) shall
be composed of three members, to be appointed
by the President. by and with the advice and
consent of the Senate. In appointing the mem-
bers of the board, the President shall dssignate
the chairman. All other officials, agents, and

TITLE 16—CONSERVATION

§ 831s

employees shall be designated and selected by
the board.

(b} Terms of oflice; successors

The terms of office of the members first
taking office after May 18, 1833, shall expire as
designated by the President at the time of nom-
ination, one at the end of the third year, one at
the end of the sixth year, and one at the end of
the ninth year, after May 18, 1933. A successor
to a member of the board shall be appointed in
the same manner as the original members and
shall have a term of office expiring nine yesars
from the date of the expiration of the term for
which his predecessor was appointed.

{¢) Vacancies

Any member appointed to fill & vacancy in
the board occurring prior to the expiration of
the term for which his predecessor was appoint-
ed shall be appointed for the remainder of such
term.

(d) Quorunu

Vacancies in the board, so long as there shall
be two members in office, shall not impair the
powers of the board to execute the functions of
the Corporation, and two of the members in
office shall constitute a quorum for the trans-
action of the business of the board.

(e) Citizenship; compensation; Government housing:
reimbursement for expenses; outside busiaess

Ezach of the members of the board shall be 2
citizen of the United States. The compensation
of each member of the board shall be paid by
the Corporstion as current expenses. Each
member of the board, in addition to his salary.
shall be permitted to occupy as his residence
one of the awelling houses owned by the Gov-
ernment in the vicinity of Muscle Shoals, Als-
bamasa, the same to be designated by the Presi-
dent of the United States. Members of the
board shall be reimbursed by the Corporztion
for actual expenses (including traveling and
subsistence expenses) incurred by them in the
performance of the duties vested in the board
by this chapter. No member of said board shall,
during his continuance in office. be engaged in
any other business, but each member shall
devote himself to the work of the Corporation.

(0 Conflicts of interest

No director shall have financial interest in
any public-utility corporation engaged in the
business of distributing and selling power to the
public nor in any corporation engaged in the
manufacture, selling, or distribution of fixed ni-
trogen or fertilizer, or any ingredients thereof,
nor shall any member have any interest in any
business that may be adversely affected by the
success of the Corporation as a producer of con-
centrated fertilizers or as a producer of electric
power.

(g) Function of board

The board shall direct the exercise of all the
povwers of the Corporstion.

1757
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(h) Confidence in the Authority

All members of the board shall be persons
who profess a belief in the feasibility and
wisdom of this chapter.
(May 18, 1933. ch. 32. § 2. 48 Stat. §9.)

CoDIFICATION

Provisions covering the compensation of members of
the board have been omitted gs compensation of the
Chairman and members of the board is covered by sec-

tions 5314 and 5315 of Title 5, Government Orzaniza-
tion and Employees.

EMIRcIncy Priraroness Poncrions

Por assignment of certain emergency preparedness
functions to Board of Directors of Tennessee Valley
Authority, see Parts 1. 2, and 24 of Ex. Ord. No. 12656.
Nov. 18, 1988. 53 P.R. 47491, set out as & note under
section 5195 of Title 42. The Public Health and Wel.
fare.

§ 831b. Officers and employees: wages of laborers and
mechanics; application of loyees’ p
tion provisions
The board shall without regard to the provi-
sions of Civil Service laws applicable to officers
and employees of the United States, appoint
such managers, assistant managers, officers,
employees, attorneys, and agents as are neces-
sary for the transaction of its business, {ix their
compensation, define their duties, and provide
a system of organization to fix responsibility

and promote efficiency. Any appointee of the

board may be removed in the discretion of the
board. No regular officer or employee of the
Corporation shall receive a salary in excess of
that recejved by the members of the board.

All contracts to which the Corporation is &
party and which require the employment of la-
borers and mechanics in the construction, alter-
ation, maintenance. or repair of bufldings,
dams, locks, or other projects shall contain &
provision that not less than the prevailing rate
of wages for work of a similar nature prevaliing
in the vicinity shall be paid to such laborers or
mechanics.

In the event any dispute arises as to what are
the prevalling rates of wages, the question shall
be referred to the Secretary of Labor for deter-
mination, and his decision shall be final In the
determination of such prevailing rate or rates,
due regard shall be given to those rates which
have been secured through collective agree-
ment by representatives of employers and em-
ployees.

Where such work as is described in the two
preceding paragraphs is done directly by the
Corporation the prevailing rate of wages shall
be paid in the same manner as though such
work had been let by contract.

Insofar as applicable, the benefits of subchap-
ter I of chapter 81 of title 5 shall extend to per-
sons given employment under the provisions of
this chapter. :

(May 18, 1933, ch. 32. §3. 48 Stat. 59; June 6,
;322. Pub. L. 92-310, title 11, § 223(a), 86 Stat.
)

Rerznexnces v TexT

The Civil Service Jaws. referred to in text, are set
forth in Title 5. Government Organization and Em-

Page 72

ployees. See, particularly, section 3301 et seq. of Title
5. Offices and positions in the Tennessee Valiey Au-
thority were specifically excepted from the provisions
of the Ramspeck Art (act Nov. 26, 1940, eh. 919 titte I.
§ 1. 54 Stat. 1211). which authorized the President to
cover into the classified (competitive) civil service any
olfices or positions in the executive branch.

CopiricaTion

In the last par. “subchapter I of chapter 81 of titie
5" substituted for “the Act entitled "An Act to provide
compensation for employees of the United States sufl-
fering injuries while in the performance of their
duties, and for other purposes,’ approved September 7.
1916, as amended™ on authority of Pub. L. 88-554.
§ 7(b), Sept. 6. 1966, 80 Btat. 831, the first section of
which enacted Title S, Government Orrantzation and
Employees.

AMTNDMENTY

1972—Pub. L. 92-310 struck out provisions which
permitted the board to require bonds fromm mansgers.
assistant managers. officers. employees. sttorneys. and
agents.

PAaYMINT OF PHYEICIANS ALLOWANCES

Pub. L 102-377, title IV, Oct. 2, 1992, 106 Stat. 1342,
provided: *That this appropriation and other moneys
available to the Tennessee Valley Authority may be
used hereafter for payment of the allowances suthor-
{zed by section 5848 of title 5, United Stales Code™.

Simlilar provisions were contained in the following
prior appropriztion acts:

Pub. L. 102-104. title IV, Aug. 17, 1991, 105 Stat. $35.

Pub. L. 101-514. title IV, Nov. §, 1990, 104 Stat. 2097.

Pub. L. 101-101, title IV, Sept. 29, 1989, 103 Stat. 665.

Pub. L 100-371, title IV, July 19, 1888, 102 Stat. 873.

Pub. L. 100-202, § 101(d) [title IV]. Dec. 22, 1987, 10)
Stat. 1329-104, 1328-129.

Pubdb. L. 99-500, § 101e) [title IV), Oct. 18. 1986, 100
Stat. 1783-194. 1783-212, and Pub. L. 99-591, § 101l(e)
{title IV], Oct. 30, 1988, 100 Stat 3341-194. 3341-212

Lacar REPRISINTATION

Customs Courts Act of 1880 as not affecting author-
ity of Tennessee Valley Authority under this chapter
to represent itsel! by sttorneys of its choosing. see
Pub. L. 864117, title VI1. § 705. Oct. 10, 1980. 94 Siat.
1748, set out as & note under section 251 of Tiie 28,
Judiciary and Judicial Procedure.

Szcrion REFERRED TO 1N OTHER SECTIONS

T;ux section Is referred to in title $§ sections 5373,
3948,

§ 831b-1. Acceptance of services of volunteers

The Tennessee Valley Authority may on and -

after September 29, 1889, accept the services of
volunteers and. from any funds available to it,
provide for their incidental expenses to carry
out any activity of the Tennessee Valley Au-
thority except policymaking or law or regulato-
ry enforcement. Such volunteers shall not be
deemed employees of the United States Gov-
ernment, except for the purposes of chapter 81
of title 5§ relsting to compensation for work in-
juries, and shall not be deemed employees of
the Tennessee Valley Authority except for the
purposes of tort claims to the same extent as a
regular employee of the Tennessee Valley Au-
thority would be under tdentical circumstances.

(Pub. L. 101-101, title IV, Sept. 29, 1989, 103
Stat. 685.)
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CobtricaTion

Section was enacted as part of the Energy and
Water Development Appropriations Act, 1990. and not
as part of the Tennessee Valley Authority Act of 1933
which comprises this chapter.

§ 831c. Corporste powers generally; sminent domain;
construction of dams, transmission lines. etc.

Except ss otherwise specifically provided in
this chapter, the Corporation—
(a) Shall have succession in its corporate

name.
(b) May sue and be sued in its corporate

name.

(c) May adopt and use a corporate seal, which
shall be judicially noticed.

(d) May make contracts, as herein authorized.

(e) May adopt, amend, and repeal bylaws.

(f) May purchase or lease and hold such real
and personal property as it deems necessary or
convenient in the transaction of its business,
and may dispose of any such personal property
held by it

The board shall select a treasurer and as
many assistant treasurers as it deems proper:
Provided, That any member of said board may
be removed from office at any time by a coneur-
rent resolution of the Senate and the House of
Representatives.

(g) Shall have such powers as may be neces-
sary or appropriate for the exercise of the
powers herein spectfically conferred upon the
Corporation.

(h) Shall have power in the name of the
United States of Americs to exercise the right
of eminent domain, and in the purchase of any
real estate or the acquisition of real estate by
condemnation proceedings, the title to such
real estate shall be taken in the name of the
United States of America, and thereupon all
such real estate shall be entrusted to the Cor-
poration as the agent of the United States to
accomplish the purposes of this chapter.

(1) Shall have power to acquire real estate for
the construction of dams. reservoirs. transmis-
sion lines, power houses, and other structures,
and navigation projects at any point along the
Tenbessee River, or any of its tributaries, and
in the event that the owner or owners of such
property shall fafl and refuse to sell to the Cor-
poration at & price deemed fair and reasanable
by the board, then the Corporation may pro-
ceed to exercise the right of eminent domain.
and to condemn all property that it deems nec-
essary for carrying out the purposes of this
chapter, and all such condemnation proceed-
ings shall be had pursuant to the provisions
and reguirements hereinafter specified, with
reference to any and all condemnation proceed-
ings: Provided, That nothing ¢ontained herein
or elsewhere in this chapter shall be construed
to deprive the Corporation of the rights con-
ferred by sections 258a to 258e-1 of title 40.

{}) Shall have power to construct such dams,
and reservolirs, in the Tennessee River and its
tributaries, as in conjunction with Wilson Dam,
and Norris, Wheeler, and Pickwick Landing
Dams, now under construction, will provide a
nine-foot channel in the said river and main-
tain a water supply for the same, from Knox-
ville to its mouth, and will best serve to pro-
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mote navigation on the Tennessee River and its
tributaries and control destructive flood waters
in the Tennessee and Mississipp! River drainage
basins; and shall have power to acquire or con-
struct power houses, power structures, trans.
mission lines, navigation projects, and inciden-
tal works in the Tennessee River and its tribu-
taries, and to unite the various power instalis-
tions into one or more systems by transmission
lines.

(k) Shall have power in the name of the
United States—

(a) to convey by deed. lease, or otherwise,
any real property in the possession of or
under the control of the Corporation to any
person or persons. for the purpose of recrea-
tion or use as & summer residence, or for the
operation on such premises of pleasure re-
sorts for boating. fishing, bathing. or any
simfilar purpose; -

(b) to convey by deed. lease, or otherwise,
the possession and control of any such real
property to any corporation, partnership.
person, or persons {or the purpose of erecting
thereon docks and buildings for shipping pur-
poses or the manufacture or storage thereon
of products for the purpose aof trading or
shipping in transportation: Provided, That no
transfer authorized herein in (b) shall be
made without the approval of Congress: 4nd
provided further, That said corporation, with-
out further action of Congress, shall have
power to convey by deed, lease, or otherwise,
to the Ingalls Shipbuilding Corporation. a
tract or tracts of land at or near Decatur, Ala-
bame, and to the Commercial Barge Lines,
Inc., a tract or tracts of land at or near Gun-
tersville, Alabama;

(¢) to transfer any part of the possession
and control of the real estate now in posses-
sion of and under the control of said Corpora-
tion to any other department, agency, or in-
strumentality of the United States: Provided,
however, That no land shall be conveyed,
leased, or transferred. upon which there is lo-
cated any permanent dam. hydroelectric
power plant. or munitions plant heretofore or
hereafter built by or for the United States or
for the Authority, except that this prohibi-
tion shall not apply to the transfer of Nitrate
Plant Numbered 1, at Muscle Shoals, Ala-
bama, or to Waco Quarry: And provided fur-
ther. That no transfer authorized herein in
(a) or (c) except leases for terms of less than
twenty years, shall be made without the ap-

proval of the President of the United States,

if the property to be conveyed exceeds $500 in
value; and :
(@) to convey by warranty deed, or other-
wise, lands, easements, and rights-of-wvay to
- States, counties, municipalities, school dis.
tricts, railroad companies, telephone, tele-
graph, water, and power companies, where
any such conveyance is necessary in order to
replace any such lands. easements, or rights-
of-way to be flooded or destroyed as the
result of the construction of any dam or res-
ervoir now under construction by the Corpo-
ration. or subsequently authorized by Con-
gress, and easements and rights-of-way upon
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which are located transmission or distribution
lines. The Corporation shall also have power
to convey or lease Nitrate Plant Numbered |,
at Muscle Shoals, Alabama, and Waco
Quarry. with the spproval of the Department
of the Army and the President.

(1) Shall have power to advise and cooperate
in the readjustment of the population displaced

by the construction of dams, the acquisition of -

reservoir areas, the protection of watersheds,
the acquisition of rights-of-way, and other nec-
essary acquisitions of land, in order to effectu-
ate the purposes of the chapter; and may coop-
erate with Pederal, State, and local agencies to
that end.
(May 18, 1933, ch. 32. § 4. 48 Stat. 60; Aug. 31,
1935, ch. B36, §§1-3, 13, 49 Stat. 1075, 1076,
1080; July 18. 1941. ch. 309, 55 Stat. 599. July
26. 1947, ch. 343, title II, § 205(a), 61 Stat. 501;
June 6, 1972, Pub. L. 92-310, title [T § 225(b), 86
Stat. 206.)
CopiricaTion

Subsec. (). last sentence, directed the directors of

the Authority to report their recommendations to

Congress not later than April 1. 1936, and has been
omitted as executed.

ANTNDMEINTS

1972—Subsec. (). Pub. L. 92-310 struck out provi-
sions whieh required the treasurer and assistant treas-
urers to give bonds for the safekeeping of securities
and moneys of the Corporation.

1941 —Subsec. (k). Act July 18, 1941, amended

subsec. (k) generally.
1935—Subsec. (i). Act Aug. 31. 1935, § 1, inserted pro-

* V150,

Subsec. (j). Act Aug. 31, 1935, § 2. amended subsec.

() generally. .
Subsec. (k). Act Aug. 31, 1935, § 3. added subsec. (k).
Subsec. (1. Act Aug. 31. 1935, § 13, added subsec. (1.

" CHANGE OF Name

Department of War designated Department of the
Army and title of Secretary of War changed to Secre-
tary of the Army by section 205(a) of act July 26, 1947,
ch. 343. title IL 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10,
1956, ch. 1041, 70A Stat 641. Section 1 of act Aug. 10,
1956, enacted ~Title 10, Armed Forces™ which in sec-
tions 3010 to 3013 continued military Department of
the Army under administrative supervision of Secre-
tary of the Army.

Drixcarion or PuNcTIONS

Authority of President under subeec. (k) of this sec-
tion to approve transfers under subsecs. (a) and (¢) of
this section, other than lesses for terms of less than 20
year: and conveyances of property having a value not
in excess of $500. delegated to Administrator of Gener-
al Services, see section 1(16) of Ex. Ord. No. 11609,
July 22, 1971, 36 P.R. 13747, set out as a nole under
section 301 of Title 3, The President.

Srcrion RIFERReD 10 18 OTira Sreriows
ghl.s section is referred o in section 831¢-2 of this
ttle.

8 831c-1. Bridges endangered or damaged by dams,
ete.: eompensation of and contructs with owner
for proiection. replacement, etc. :

{n) Structures on Tennessee River or tribataries

Whenever, as the result of the construction
of any dam, reservoir. or other improvement

TITLE 16—CONSERVATION
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under the provisions of this chapter. or amend- |

ments thereto, including any improvement of
the navigable channel to accommodate the
growth of navigation or changes in navigation
requirements within the reservoir created by
any dam in the custody of the Tennessee Valley
Authority, any bridge, trestle, or other highway
or railroad structure located over. upon. or
scross the Tennessee River or any of {ts naviga-
ble tributaries, including approaches, fenders
and appurienances thereto, is endangered or
otherwise adversely affected and damaged, in-
cluding any interference with or impairment of
its use, or, {n the judgment of the Board of Di-
rectors of the Tennessee Valley Authority,
needs to be raised, widened, or otherwise al-
tered to provide the navigation clearances re-
quired for completion of the navigable channel
to be provided by such improvement, to the
extent that protection, alteration, reconstruc-
tion, relocation, or replacement s necessary or
proper to preserve its safety or utllity or to
meet the requirements of navigation or flood
control, or both, the owner or owners of such
bridge, trestle, or structure shall be compensat-
ed by the Tennessee Valley Authority in the
sum of the reasonable actual cost of such pro-
tection, alteration., reconstruction, relocation,
or replacement: Provided, That in arriving at
the amount of such compensation the bridge
owner shall be charged with a sum which shall
equal the net value to the owner of any direct
and special benefits accruing to the owner from
any improvement or addition or betterment of
the altered, reconstructed. relocsted., or re-
placed bridge, trestle, or structure. The Tennes-
see Valley Authority is empowered to contract
with such owner with respect to any such pro-
tection, alteration. reconstruction, relocstion,
or replacement. the payment of the cost there.
of and its proper division, which contract may
provide either for money compensation or for
the performance of all or any part of the work
by the Tennessee Valley Authority.

(b) Sult on contracts

In the event of a failure to agree upon the
terms and conditions of any such contract, or
upon any default in the performance of any
contract entered into pursuant to this section,
the bridge owner or the Tennessee Valley Au-
thority shall have the right to bring suit to en-
force its right or for a declaration of its rights
under this section, or under any such contract,
in the district court of the United States for
the district in which the property in question ts
located. In any such proceeding the court shall
apportion the total cost of the work between
the Tennessee Valley Authority and the owner
in accord with the provisions contained in this
section. The Tennessee Valley Authority's
share of the cost of any such protection. alter-
ation. reconstruction, relocation, or replace-
ment, under any contract made or judgment.
award, or decree rendered under the provisions
of this section may be paid out of any funds
available for carrying out the provisions of this
chapter, and appropriations for that purpose
are hereby authorized: Provided, That, prior to
such alteration, reconstruction, or relocation of
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said bridges, the location and plans shall be
submitted to and approved by the Secretary of
Transportation in accordance with existing
laws,

(Nov. 21, 1941, ch. 480, 55 Stat. 773; Sept. 26,
1968, Pub. L. 90-524, 82 Stat. 876.)

CUDIFICATION

Section was not epacted as part of the Temmessee
Valiey Authority Act which comprises this chapter.

AMINDMENTS

1968—Pub. L. p0-524 permitted the Authority Lo use
approprialed funds to cover the Federal share of the
cost of necessyry bridge alterstions where the alter-
ations are obtsined by agreement with the bridge
owner. made this section applicable to alterations re-
quired by new reservoir projects and by realignment
or other changes of the navigation channel to accom-
modate the growth of traffic or changes in mavigation
requirements within existing reservoirs, and substitut-

ed the Secretary of Transportation for the Chief of

Engineers and the Secretary of the Army as the ap-
proving official

§ 831¢-2. Civil actions for injury or loes of property
or personal injury or death

(a) Exclusiveness of remedy

(1) An action against the Tennessee Valley
Authority for injury or loss of property, or per-
sonal injury or death arising or resulting from
the negligent or wrongful act or omission of
any employee of the Tennessee Valley Author-
ity while acting within the scope of this office
or employment is exiusive! of any other civil
action or proceeding by reason of the same sub-
ject matter against the employee or his estate
whose act or omission gave rise to the claim.
Any other civil action or proceeding arising out
of or relating to the same subject matter
against the employee or his estate is precluded
without regard to when the act or omission oc-
curred.

(2) Paragraph (1) does not extend or apply to
a cognizable action against an employee of the
Tennessee Valley Authority for money damages
for a violation of the Constitution of the
Untied Statesa.

(b) Representstion and removal

(1) Upon -certification by the Tennessee
Valley Authority that the defendant employee
was acting within the scope of his office or em-
ployment at the time of the incident out of
which the claim agrose, any civil action or pro-
ceeding heretolore or hereafter commenced
upon such claim in a United States district
court shall be deemed an action against the
Tennessee Valley Authority pursuant to 16
U.S.C. 831ctb) and the Tennessee Valley Au-
thority shall be substituted .as the party de-
fendant.

(2) Upon certification by the Tennessec
Valley Authority that the defendant employee
was acting within the scope of his office or em-
ployment at the time of the incident out of
which the claim arose, any civil action or pro-
ceeding commenced upon such claim in a State
court shall be removed without bond at any

* 50 tn original. Probably should be “exciusive”.
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time before trial by the Tennessee Valley Au-
thority to the district court of the United
States for the district and division embracing
the place wherein it is pending. Such action
shall be deemed an action brought against the
Tennessee Valley Authority under the provi-
sions of this title? and all references thereto,
and the Tennessee Valley Authority shall be
substituted as the party defendant. This certifi-
cation of the Tennessee Valley Authority shall
conclusively establish scope of office or employ-
ment for purposes of removal,

(3) In the event that the Tennessee Valley
Authority has refused to certify scope of office
or employment under this section. the employ-
ee may at any time before trial petition the
court to find and certity that the employee was
acting within the scope of his office or employ-
ment. Upon such certification by the court,
such action shall be deemed an action brought
aguinst the Tennessee Valley Authority, and
the Tennessee Valley Authority shall be substi-
tuted as the party defendant. A copy of the pe-
tition shall be served upon the Tennessee
Valley Authority in accordance with the Peder-
al Rules of Civil Procedure. In the event the pe-
tition is filed in & civil action or proceeding
pending in a State court, the action or proceed-
ing may be removed without bond by the Ten-
nessee Valley Authority to the district court of
the United States for the district and division
embracing the place in which it is pending. If,
in considering the petition, the district court
determines that the employee was not acting
within the scope of his office or employment.
the action or proceeding shall be remanded to
the State court.

(4) Upon certification, any actions subject to
paragraph (1), (2), or (3) shall proceed in the
same manner as any action against the Tennes-
see Valley Authority and shall be subject to the
lim.llu.t.ions and exceptions applicable to those
actions.

(Pub. L. 100-694, § 8(a), (b), Nov. 18, 1988, 102
Stat. 4566.)

Rivznences 18 TEXT

This title, referred to in subsec. (bX2), probably
should be this section, as Pub. 1. 100-694, which en-
acted this section, did not contain titles.

The Federn) Rules of Civil Procedure, referred to in
subsec. (bX3), are set out in the Appendix to Title 28,
Judiciary and Judicial Procedure.

Coptricarion

Section was enacted as part of the FPeders] Employ-
ees Liability Reform and Tort Compensation Act of
1988, and not as pert of the Tennessee Valley Author-
ity Act of 1931, which comprises this chapter.

ErrecTivy Darx

Section effective Nov. 18, 1988, and applicsble to all
claims, civil actions, and proceedings pending on. or
filed on or after Nov. 18, 1988, zee section 8 of Pub. L
100-694. sct out as an Effective Date of 1988 Amend-
ment note under section 2679 of Title 28, Judiciary
wnd Judicia! Procedure.

7 See References in Text note below.
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§ 831¢-3. Law enforcement

(8} Designation of law enforcement agents

The Board may designate employees of the
corporation to act as law enforcement agents in
the ares of jurisdiction described in subsection
(¢) of this section.

{b) Duties and powers
(1) Duties

A 1aw enforcement agent designated under
subsection (a) of this section shall maintain
law and order and protect persons and prop-
erty in the area of jurisdiction described in
subsection (¢) of this section and protect
property and officials and employees of the
corporation outside that area.

(2) Powers

In the performance of duties described in
paragraph (1), a l]aw enforcement sgent desig-
nated under subsection (a) of this section
may~—

(A) make arrests without warrant for any
olfense against the United States commit-
ted in the agent's presence, or for any
felony cognizable under the laws of the
United States If the agent has probable
cause to believe that the person to be ar-
rested has commitied or is committing such
a felony;

(B) execute any warrant or other process
issued by a court or officer of competent ju-
risgdiction for the enforcement of any Feder-
al law or regulation issued pursuant to law
in connection with the investigation of an
offense described in subparagraph (A);

(C) conduct an investigation of an offense
described in subparagraph (A) in the ab-
sence of investigation of the offense by any
Federsl law enforcement agency having in-
vestigative jurisdiction over the offense or
with the concurrence of that agency: and

(D) carry firearms in carrying out any ac-
tivity described in subparagraph (A), (B), or
). .

(c) Area of jurisdiction R

A law enforcement agent designated under
subsection (a8) of this section shall be author-
ized to exercise the law enforcement duties and
.piowers described tn gubsection (b) of this sec-
tion— .

(1) on any lands or facilities owned or
leased by the corporation or within such ad-
joining areas in the vicinities of such lands or
{acllities as may be determined by the board
under subsection (¢) of this section: and

(2) on other lands or facilities—

(A) when the person to be arrested is in
the process of fleeing from such lands, fa-
cilities, or adjoining areas to avoid arrest;

(B) in conjunction with the protection of
property or officials or employees of the
corporation on or within lands or facilities
other than those owned or leased by the
corporation; or

(C) In cooperation with other Federal,
State, or local law enforcement agencies.

(d) Federal investigative jurisdiction and State civil
and eriminal jurisdiction not preempted
Nothing in this section shall be construed
to—

(1) limit or restrict the investigative juris-
diction of any Federal law enforcement
agency; or

(2) affect any right of & State or a political
subdivision thereof to exercise civil and crimi-
nal jurisdiction on or within lands or facilities
owned or leased by the corporation.

{e) Determination of adjoining areas
(1) In general

The board shall determine and may from
time-to-time modify the adjoining areas for
each facility or particular area of land, or for
individusl categories of such facilities or
lands, for the purposes of subsection (¢X1) of
this section.

(2) Notice

A notice and description of each adjoining
ares determination or modification of a deter-
mination made under paragraph (1) shall be
published in the Federal Register.

(D) Qualifications and training

The board, in consultation with the Attorney
General, shall adopt qualification and training
standards for law enforcement agents designat-
ed under subsection (a) of this section-

{g) Relation to other law

A law enforcement agent designated under
subsection (8) of this section shall not be con-
sidered to be a law enforcement officer of the
United States for the purposes of any other
law, and no law enforcement agent designated
under subsection (a) of this section or other
employee of the corporation shall receive an in-
crease in compensation solely on account of
this section.

(h) Relationship with Attorney Genera)

The duties and powers of law enforcement
agents designated under subsection (a) of- this
section that are described in subsection (b) of
this section shall be exercised in accordance
‘dx:.l.h guidelines approved by the Attorney Gen-
e

(May 18, 1833, ch. 32, § 4A, as added Sept. 13,
1994, Pub. L 103-322, title XXXII, § 320929,
108 Stat. 2133.)

§ 8314. Directors; maintenance and operstion of plant
for production, sale, and distribution of fertilizer
and power

The board is authorized—

(a) To contract with commercial producers
for the production of such fertilizers or fertiliz-
er materials 8s may be needed in the Govern-
ment’s program of development and introduc-
tion in excess of that produced by Government
plants. Such contracts may provide either for
outright purchase of materials by the board or
only for the payment of carrying charges on
special materials manufactured at the board's
reguest for its program.
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(b) To arrange with farmers and farm organi-
zations for large-scale practicel use of the new
forms of fertilizers under conditions permitting
an accurate measure of the economic return
they produce. - .

(¢) To cooperate with National, State, district,
or county experimentsl stations or demonstra-
tion ferms, with farmers, landowners, and asso-
cistions of farmers or landowners, for the use
of new forms of fertilizer or fertflizer practices
during the initial or experimental period of
their introduction. and for promoting the pre-
vention of soil erosion by the use of fertilizers
and otherwise.

(d) The board, in order to improve and cheap-
en the production of fertilizer, is authorized to
manufacture and sell fixed nitrogen. fertilizer,
and fertilizer ingredients at Muscle Shoals by
the employment of existing facilities, by mod-
ernizing existing plants, or by any other process
or processes that in its judgment shall appear
wise and profitable for the {ixation of atmos-
pheric nitrogen or the cheapening of the pro-
duction of fertilizer.

(e) Under the authority of this chapter the
board may make donations or sales of the prod-
uct of the plant or plants operated by it to be
fairly and equitably distributed through the
agency of county demonstration agents, agri-
cultural colleges, or otherwise as the board may
direct, for experimentation, education, and in-
troduction of the use of such products in coop-
eration with practical farmers so as to obtain
information as to the value, effect, and best
methods of their use.

{{) The board is authorized to make alter-
ations, modifications, or improvements in exist-
ing plants and {acilities, and to construct new
plants.

(g) In the event it is not used for the fixation
of nitrogen for agricultural purposes or leased,
then the board shall maintain in stand-by con-
dition nitrate plant numbered 2, or its equiva-
lent, for the fixation of atmospheric nitrogen,
for the production of explosives in the event of
war or &8 national emergency, until the Con-
gress shall by joint resolution release the board
from this obligation, and if any part thereof be
used by the board for the manufacture of phos-
phoric acid or potash, the balance of nitrate
plant numbered 2 shall be kept in stand-by con-
dition. -

(h) To establish, maintain and operate lab-
oratories and experimental plants, and to un-
dertake experiments for the purpose of ena-
bling the Corporation to furnish nitrogen prod-
ucts for military purposes, and nitrogen and
other fertilizer products for agricultural pur-
poses in the most economical manner and at
the highest standard of efficiency.

(i) To request the assistance and advice of
any officer, agent, or employee of any executive
department or of any independent office of the
United States. to ensble the Corporation the
better to carry out Its powers successfully, and
as far as practicable shall utilize the services of
such officers. agents. and employees. and the
President shall, If in his opinion the public in-
terest, service, or economy &0 require, direct
that such assistance, advice, and service be ren-
dered to the Corporation, and any individual

TITLE 16—CONSERVATION
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that may be by the President directed to render
such sssistance, advice. and service shall be
thereafter subject to the orders, rules, and reg-
wlations of the board: Provided. That any in-
vention or discovery made by virtue of and inci-
dental to such service by an employee of the
Government of the United States serving under
this section, or by any employee of the Corpo-
ration, together with any patents which may be
granted thereon, shall be the sole and exclusive
property of the Corporation, which is author-
ized to grant such licenses thereunder as shall
be authorized by the board: Provided further,
That the board may pay to such inventor such
sum from the income from sale of licenses as it
may deem proper.

() Upon the requisition of the Secretary of
the Army or the Secretary of the Navy to man-
ufscture for and sell at cost to the United
States explosives or their nitrogenous content.

(k) Upon the requisition of the Secretary of
the Army, the Corporation shall aliot and deliv-
er without charge to the Department of the
Ammy so much power as shsll be necessary in
the judgment of said Department for use in op-
eration of all locks, lifts, or other facilities in
aid of navigation.

() To produce, distribute, and sell electric
power, as herein particularly specified.

(May 18, 1933, ch. 32, § 5, 48 Stat. 61; Aug. 31,
1935, ch. B36. § 4. 49 Stat. 1076; July 26, 1847,
ch. 343, title II, § 205(a), 61 Stat. 501; July 3,
1852, ch. 570, § 2(a), 66 Stat. 334; Aug. 6, 1958,
Pub. L. 86-137, § 3, 73 Stat. 285; Bept. 14, 1876,
Pub. L. 84412, title V, § 501(d), 90 Stat. 1258

CopiricaTION

FPormer subsec. (n) authorized President within
twelve months after May 18, 1933, to lease nitrate
plant numbered 2 and Waco Quarry for production of
fertilizer, and has been omitted as executed.

AMENDMEINTS

1976—S8ubsec. (m). Pub. L. #4412 struck out subsec
(m) which barred sale of TVA products outside United
States except to Government for military use or its
allies in case of war or until six months after termina-
tion of Korean emergency.

1959—Subsec. (m). Pub. 1. 86-137 excepted ferro-
phosphorus.

1932—Subsec. (m). Joint Res. July 3, 1952, Inserted
“of, until six months after the termination of the na-
tional emergency proclaimed by the President on De-
cember 16, 1950, or untll such earlier date or dates as
the Congress by concurrent resolution or the Presi-
dent may provide but in no event after April 1. 1953,
to pations associated with the United States in defense
activities'.

1935—Subsec. (¢). Act Aug. 31, 1935, Inserted "with
{armers, landowners, and associstions of {srmers and
landowners,” after “demonstration farms™ and “and
{or promoting the prevention of sofl erosion by the use
of fertilizers and otherwise” after “period of their in.
troduction™.

CRARCE oF Nawre

Department of War designated Department of the
Army and title of Secretary of War changed Lo Secre-
tary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title 1. 61 Stat. 501. Section 205(a) of act July
26. 1947, was repealed by section 53 of act Aug. 10,
1856, ch. 1041, T0A Stat. 641. Bection 1 of act Aug. 10,
1956, enacted ““Title 10. Armed Forees” which in sec-
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tions 3010 Lo 30!3 continued military Department of

the Army under administrative supervision of Secre-’

tary of the Army.
ErrecTive Darx or 1832 AMDNDMENT

Section 7 of Joint Res. July 3, 1952, provided that
the amendment is ef{fective June 16, 1852.

RrrraL or Prige ACTs -Omrmnmnc SUBSECTION ()

Section 6 of Joint Res. July 3, 1932, ch. $70, 66 Stat.
334. repealed Joint Res. Apr. 14, 1952, ch. 204, 66 Stat.
54. as amended by Joint Res. May 28, 1952, ch. 339, 66
Stat. 96; Joint Res. June 14, 1852, ch. 437, 66 Stat. 13T.
Joint Res. June 30, 1852, ch. 526, 66 Stat. 206, which
continued provisions of subsection (m) relating to
sales to allies until July 3. 1952, This repeal was to
take effect as of June 16, 1852, by section 7 of Joint
Res. July 3. 1852,

Savines Provisiox

Reper! of subsec. (m) of this section by Pub. L
94412, not to affect any sction taken or proceeding
pending at the time of repeal, see section 501(h) of
Pub. L. 84-412, set out as & note under gection 1601 of
Tile 50, War and National Defense. ’

Sgcreraxy or TRE A Porcx

For transfer of certain functions insofar as they per-
tain to Air Force, and to extent that they were not
previously transferred to Secretary of the Afr Force
from Secretary of the Army. see Secretary of Defense
Transfer Order No. 40 [ADD. A(40)), July 22, 149.

TraMINATION OF POREIGN SaLxs

Section 1 of Joint Res. Mar. 31, 1853, ch. 13, 67 Stat.
18. provided for the extension of certain emergency
provisions (previously extended to April 1, 1953, by
Joint Res. July 3, 1852, eh 570, § 2(s), 66 Stat. IH)
unti} July_J. 1953. Section 2 of said Joint Res. Mar. 31,
1953, provided that such extension did not apply to
the provisions of this section.

§ 831e. Officers and employees; nonpolitical appoint.
ment; removal for violation

In the appointment of officials and the selec-
tion of employees for said Corporation, and in
the promotion of any such employees or offl-
cials, no political test or qualification shall be
permitted or given cansideration. but all such
appointments and promotions shall be given
and made on the basis of merit and efficiency.
Any member of sald board who is found by the
President of the United States to be gufity of a
violation of this section shall be removed from
office by the President of the United States,
and any appointee of said board who is found
by the board to be guflty of & violation of this
acat:i:.n shall be removed from office by said

(May 18, 1833, ch. 32, § §, 48 Stat. 63.)

§ 8311. Control of plants and property vested in Cor-
poration; transfer of other property to Corpors-
tion c.

In order to enable the Corporstion to exercise
the powers and duties vested in-it by this chap-
ter—

(8) The exclusive use, possession. and control
of the United States nitrate plants numbered 1
and 2, including steam plants, located, respec-
tively, at Sheffield, Alsbama, and Muscle
Shoals, Alabama, together with all real estate
and buildings connected therewith, all tools

and machinery. equipment, accessories, and ma-

terials belonging thereto. and all laboratories.

and plants used as auxiliaries thereto; the
fixed-nitrogen research laboratory. the Waco
limestone quarry. in Alabama. and Dam Num-
bered 2, located at Muscle Shoals, its power
house, and all hydroelectric and operating ap-
purtenances (except the locks), and all machin-
ery, lands, and bufldings in connection there-
with, and all appurtenances thereof. and all
other property to be acquired by the Corpors-
tion in its own name or {n the name of the
United States of America, are intrusted to the
Corporation for the purposes of this chapter.

(b) The President of the United States is au-
thorized to provide for the transfer to the Cor-
poration of the use, possession, and contro] of
such other real or personal property of the
United States as he may from time to time
deem necessary and proper for the purposes of
the Corporsation as herein stated.

(May 18, 1833, ch. 32, § 7, 48 Btat. 63.)

DriztATIOR oF PURCTIONS

Authority of President under subsection (b) of this
section to provide for transfer to Tennessee Valley Av-
thority of use, possession. and control of real or per-
sonsl property of United States deemed by Adminis-
trator of General Services to be necessary and proper
for purposes of that Authority as provided for in this
section, delegated to Administrator of General Serv.
ices, see section 1(17) of Ex. Ord. No. 11609, July 22,
1971, 38 F.R. 13747, set out as a note under section 301
of Title 3, The President.

¢ 831g. Principal office of Corporsation; books; direc-
tors’ oath

(a) Loeation

The Corporation shall maintain its principal
office in the immediate vicinity of Muscle
Shoals, Alabama The Corporation shall be
held to be an inhabitant and resident of the
northern judicial district of Alabama within
the meaning of the laws of the United States
relating to the venue of civil suits.
(b) Account books

The Corporation shall at all times maintain
complete and accurate books of accounts.
(c) Oath of office

Each member of the board, before entering
upon the duties of his office, shall subscribe to
an oath (or affirmation) to support the Consti-
tution of the United States and to faithfully
and impartially perform the duties imposed

upon him by this chapter.
(May 18, 1933, ch. 32, § 8, 48 Stat. 63.)
§831h A ! financial stat t; purchases and

contracts; andit by Comptroller General

(a) Financial statement and report

The board shall file with the President and
with the Congress, in March of each year, » fi-
nancial statement and a complete report as to
the business of the Corporation covering the
preceding governmental fiscal year. This report
shall include an itemized statement of the cost
of power at each power station., the total
number of employees and the names. salaries.
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and duties of those recelving compensation at
the rate of more than $1.500 a year.

1b) Bids: audits: seitiements; accounts: contracts

All purchases and contracts for supplies or
services. except for personal services, made by
the Corporstion, shall be made after advertis-
ing, in such manner and st such times suffi-
ciently in advance of opening bids. as the Board
shall determine to be adequate to insure notice
and opportunity for competition: Provided,
That advertisement shall not be required when,
(1) an emergency requires immediate delivery
of the supplies or performance of the services;
or (2) repair parts, accessories, supplemental
equipment, or services are required for supplies
or services previously furnished or contracted
for. or <) the sggregute amount involved in
any purchase of supplies or procurement of
services does not exceed $25,000; in which caces
such purchases of supplies or procurement of
services may be made in the open market in the
msanner common smong businessmen: Provided
Jurther. That in comparing bids and in making
awards the Board may consider such factors as
relative quality and adaptability of supplies or
services, the bidders financial responsibility,
skill, experience. record of integrity in desaling,
ability to fumish repairs and maintenance serv-
ices, the time of delivery or performance of-
fered. and whether the bhidder has complied
with the specifications,

The Comptroler General of the United
States shall audit the transactions of the Cor-
poration at such times as he shall determine,
but pot less frequently than once esch govern-
mental fiscal yvear, with personnel of his selec-
tion. In such connection he and his representa-
tives shall have free and open access to ull
papers, books, records, files, accounts, plants,
warehouses, offices, and all other things, prop-
erty, and places belonging to or under the con-
trol of or used or employed by the Corporation,
and shall be afforded full facilities for counting
all cash and verifying transactions with and

balances in depositaries. He shall make report

of each such gudit in quadruplicate, one copy
for the President of the United States, one for
the chairman of the Board, one for public In-
spection at the principal office of the Corpora-
tion, and the other to be retained by him for
the uses of the Congress: Provided, That such
report shall not be made until the Corporation
shall have had reasonable opportunity to exam-
ine the exceptions and criticismms of the Comp-
troller General or the General Accounting
Office. to point out errors therein. explain or
answer the same, and to file a statement which
shall be submitted by the Comptroller General
with his report. The expenses for each such
audit shall be paid from any appropristion or
appropriations for the General Accounting
Office, and such part of such expenses as may
be allocated to the cost of generating, transmit-
ting. and distributing electric energy shall be
reimbursed promptly by the Corporation as
bilied by the Comptroller General. Nothing in
this chapter shall be construed to relieve the
Treasurer or other sccountable afficers or em-

ployees of tbe Corporation from compliance

with the provisions of existing law requiring

TITLE 16—CONSERVATION 6831h

the rendition of accounts for adjustment and
settlement pursuant to sections 3526(s) and
3702(a) of title 31, and accounts for all receipts
and disbursements by or for the Corporation
shall be rendered accordingly: Provided. That,
subject only to the provisions of this chapter.
the Corporaticn is suthorized to make such ex-
penditures and to enter into such contracts,
agreements, and arrangements, upon such
terms and conditions and in such manner as it
may deem necessary, including the final settle-
ment of all claims and litigation by or agrinst
the Corporation; and, notwithstanding the pro-
visions of any other lJaw governing the expendi-
ture of public funds. the General Accounting
Office, in the settlement of the accounts of the
Treasurer or other accountable officer or em-
ployee of the Corporatian. shall not disaliow
credit for, nor withhold funds becsuse of, any
expenditure which the Board shall determine
to have been necessary to carry out the provi-
sions of said chapter.

The Corporation shall determine {ts own
system of administrative accounts and the
forms and cantents of its contracts and other
bustiness documents except as otherwise provid-
ed in this chapter.

(May 18, 1833, ch. 32, § 8, 48 Stat. 63. Aug. 31,
1835, ch. 836, § 14, 49 Stat. 1080. Nov. 21. 1841,
ch. 485, 55 Stat. 775. Aug. 30, 1954, ch. 1076. § 1
(32), 68 Stat. 968; July 25, 1874, Pub. L. 83-356,
§ 5, 88 Stat. 390. Apr. 21, 1976. Pub. L. 84-273,
§ 5(1), 8¢ Stat. 3T1; Dec. 1, 1883, Pub. L. 98-191,
§ 9(d), 97 Stat. 1332))

Coniricarion

In the second par. of subsec. (b), “sections 3526(a)
and 3702(a) of title 31~ substituted for “section 236.
Revised Statutes, as amended by section 305 of the
Budget and Accounting Act. 1921 (42 Stat. 24 (31
UAB.C. 711" on suthority of Pub. L. 97-258, § Kb,
Bept. 13, 1982, 96 Btat 1067. the first section of which
enacted Title 31, Money and Finsnce

ANMIRDMENTS

1983—Subsec. (bX3). Pub. L $8-191 substituted
~$25,000" for ~$10.000",

1976—Subsec. (a). Pub. L. 94-273 substituted
“March™ for “December”.

1974—8ubsec. (bX3). Pub. L. 93-356 substituted
“$10,000" for “$500",

1854—Subsec. (b). Act Aug. JO 1954, in second pars-
graph, repealed a sentence requiring the Comptroller
General to make special reports of any transactions or
conditions found to be In conflict with the powers or
duties entrusted to the Tennessee Valley Authority by
law. such provision now being covered by section 9101
et seq. of Title 31. Maoney and Finance.

1941—Subsec. (b). Act Nov. 21, 1941, inserted last
baragraph and last sentence of next to last paragraph.

1935—8ubsec. (b). Act Aug. 31, 1935, amended
subsec. (b) generslly.

SmMcLr AUDIT REQUIRIMENTS

Tennessee Valley Authority audits unaffected by '

single audit requirements of chapter 75 (§ 7501 et seq.)
of Title 31, Money and Finsnce, sce section 2(b) of
Pub. L. 98-502, set out as & note under section 7501 of
Tite 31.

AUDIT OF GOVERNMEINT CORPORATION:

Section $105(1) of Title 31, Money and Finance, pro-
vides that the asudit provided in scction 210%(a) of
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Title 31 shall be in lieu of any audit of the financial
transactions of any Government corporation required
to b: made by the General Accounting Office for th
pur,ose of s report to the Congress or to the Presi-
dent under any existing law.

SrcT108 REFIREED TO I8 OTHER SICTIONS
This. section is referred to in sections 831m. 831n-4

of this title; title 26 section 6402 title 31 sections 3720.
3720A. title 41 section 612

§ 831h1. Operation of dams primarily for promotion
of navigation and controlling floods: gemerstion
and sale of electricity

The Board is directed in the operation of any
dam or reservoir in its possession and control to
regulate the stream flow primarily for the pur-
poses of promoting navigstion and controlling
floods. So far as may be consistent with such
purposes, the Board Is authorized to provide
and operate facilities for the generation of elec-
tric energy at any such dam for the use of the
Corporation and for the use of the United
States or any agency thereof, and the Board is
further authorized, whenever an opportunity is
alforded, to provide and operate facilities for
the generation of electric energy in order to
avoid the waste of water power, to transmit and
market such power as {n this chapter provided,
and thereby, s0 far as may be practicable, to
assist in liguidating the cost or gid in the main-
tenance of the projects of the Authority.

(May 18,1933, ch. 32, § #a, as added Aug. 31.
1935, ch. 836, § 5, 49 Btat. 1076.)

6 831h-2. Repealed. Pub. L. 86-137. 81, Aug. 6. 1958,
73 Stat. 280

Section, act July 30, 1947, ch. 358, title I1. § 201. 61
Stat. 574, placed & limjtation on use of power revenues
of the Tennessee Valley Authority. See section 831n-4
of this title,

6 831i. Sale of surpluz power; preferemces; experi-
mental work: acquisition of existing electric fa-
cilities

The Board is empowered and authorized to
sell the surplus power not used in its oper-
ations, and for operation of locks and other
works generated by it, to States, counties, mu-
nicipalities, corporations, partnerships, or indi-
viduals, according {0 the policies hereinafter set
forth; and to carry out said authority, the
Board is authorized to enter {nto contracts for
such sale for & term not exceeding twenty
years, and in the sale of such current by the
Board it shall give preference to Stafes. coun-
ties, municipalities, and cooperative organiza-
tions of citkzens or farmers, not organieed or
doing business for profit. but primarily for the
purpose of supplying electricity to its own citl-
zens or members: Provided, That all contracts
made with private companies or individuals for
the sale of power, which power is to be resold
for & profit, shall contain a provision authoriz-
ing the Board to cancel said contract upon five
years’ notice in writing, if the Board needs said
power to supply the demands of States, coun-
ties, or municipalities. In order to promote and
encourage the fullest possible use of electric
light and power on farms within reassonable dis-
tance of any of its trunsmission lines the Board

in its discretion shall have power to construct
transmission lines to farms and small villages
that are not otherwise supplied with electricity
st reasonable rates, and to make such ruies and
regulations governing such sale and distribu-
tion of such electric power as in its judgment
may be just and equitable: Provided further,
That the Board is authorized and directed to
make studies, experiments, and determinations
to promote the wider and better use of electric
power for agricultural and domestic use, ar for
small or local industries, and it may cooperate
with State governments, or their subdivisions
or agencies, with educational or research insti-
tutions, and with cooperatives or other organi-
zations, in the application of electric power to
the fuller and better balanced development of
the resources of the region: Provided further,
That the Board is authorized to include in any
contract for the sale of power such terms and
conditions, including resale rate schedules, and
to provide for such rules and regulations as in
its judgment may be necessary or desirable for
carrying out the purposes of this chapter, and
in case the purchaser shall fail to comply with
any such terms and conditions, or violate any
such rules and regulations, said contract may
provide that it shall be voidable at the election
of the Board: Provided further, That in order to
supply fsrms and small villages with electric
power directly as contemplated by this section,
the Board in its discretion shall have power to
acquire existing electric f{acilities used in serv-
ing such farms and small villages: And provided
Sfurther, That the terms *States”, “counties”,
and “municipalities” as used in this chapter
shall be construed to include the public agen-
cies of any of them unless the context requires
a different construction.

(May 18, 1933, ch. 32, § 10, 48 Stat. 64; Aug. 31,
1935, ch. 836, § 6, 48 Stat. 1076.)

ANMENDMINTS
1935—Act Aug. 31, 1935, inserted last three provisos.

8 831j. Equitable distribution of surplus power among
States and municipalities; improvement in pro-
doction of fertilizer

It 1s declared t0 be the policy of the Govern-
ment 30 far as practical to distribute and sell
the surplus power generated at Muscle Shoals
equitably among the States. counties, and mu-
nicipalities within transmission distance. This
policy is further declared to be that the
projects herein provided for shall be considered
primarily as for the benefit of the people of the
section as & whole and particularly the domes-
tic and rural consumers to whom the power can
economically be made available, and according-

ly that sale to and use by industry shall be a

seconddary purpose, to be utilized principally to

secure a sufficiently high load factor and reve.
nue retums which will permit domestic and
rural use at the lowest possible rates and in
such manner as to encourage increased domes-
tic and rural use of electricity. It is further de-
clared to be the policy of the Government to
utilize the Muscle Shoals properties so far as
may be necessary to improve, incresse, and
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cheapen the production of fertilizer and fertil-
izer ingredients by carrying out the provisions
of this chapter.

(May 18,1933,¢h. 32, § ll. 48 Stat. 64.)

§ 8314 Transmission linu. construction or lease: sale
of power over other than Government lines; rates
when sold fer resale at profit

In order to place the board upon & fair basis
for making such contracts and for receiving
bids for the sale of such power, it is expressly
authorized, either from appropriations made by
Congress or from funds secured from the sale
of such power, or from funds, secured by the
sale of bonds hereafter provided for, to con-
struct. lesse, purchase, or authorize the con-
struction of transmission lines within transmis-
sion distance from the place where generated,
and to interconnect with other systems. The
board is also authoarized to lesse to any person,
persons, or corporation the use of any transmis-
sion line owned by the Government and operat-
ed by the board, but no such lease shall be
made that in any way interferes with the use of
such transmission line by the board: Provided,
That if any Btate, county, municipality, or
other public or cooperative organization of citi-
zens or farmers, not organized or doing business
{or profit, but primarily for the purpose of sup-
plying electricity to its own citizens or mem-
bers, or any two or more of such municipalities
or organizations, shall construct or agree to
construct and maintain a properly designed and
built transmission line to the Government res-
ervation upon which is located a Government
generating plant, or to a main transmission line
owned by the Government or leased by the
board and under the control of the board, the
board is authorized and directed to contract
with such State, county, municipality, or other

‘organization, or two or more of them, for the

sale of electricity for a term not exceeding
thirty years: and in any such case the board
shall give to such State, county, municipality,
or other organization ample time to fully
comply with any local law now in existence or
hereafter enacted providing for the pecessary
legal authority for such State, county, munici-
pality, or other organization to contract with
the board for such power: Provided further,
That gll contracts entered into between the
Corporation and any municipality or other po-
litical subdiviiion or cooperative organiration

_shall provide that the electric power shall be

sold and distributed to the ultimate consumer
without discrimination a5 between consumers
of the same class, and such contract shall be
voidable at the election of the board if a dis-
criminatory rate, rebate, or: other special con.
cession is made or given to any consumer or
user by the municipality or other political sub-
djvision or cooperative organization: And pro-
vided further, That as to any surplus power not
50 sold as above provided to States, counties,
municipalities, or other said organizations,
before the board shall sell the same to any
person or corporation engaged in the distribu-
tion and ressale of electricity for profit. it shall
require said person or corporation to agree that
any resale of such electric power by said person

or corperation shall be made to the ultimate
consumer of such electric power at prices that
shall not exceed & schedule fixed by the board
from time to time as reasonable, just, and fair;
and in case of any such sale. if an amount is
charged the ultimate consumer which is in
excess of the price 50 deemed to be just. reason-
able, and fair by the board. the contract for
such sale between the board and such distribu-
tor of electricity shall be voidable at the elec-
tion of the board: And provided further, That
the board is authorized to enter into contracts
with other power systems for the mutusal ex-
change of unused excess power upon suitable
terms, for the conservation of stored water, and
&S an emergency or break-down relief.

(May 18. 1933, ch. 32, § 12, 48 Stat. 65.)

© 831k-1. Extension of credit to States, manicipalities
and nomprofit organizations to assist in oper-
ation of existing facilities

In order (1) to facilitate the dispasition of the
surplus power of the Corporation according to
the policies set forth in this chapter: (2) to give
effect to the priority herein accorded to States,
counties, municipalities, and nonprofit organi-
aations {n the purchase of such power by ena-
bling them to acguire facilities for the distribu-
tion of such power; and (3) at the same thme to
preserve existing distribution facilities as going
concerns and avoid duplication of such facili-
ties, the Board is authortzed to sadvise and coop-
erate with and assist, by extending credit for a
period of not exceeding five years to, States,
counties, municipalities and nonprofit organiza-
tions situated within transmission distance
from any dam where such power is generated
by the Corporstion in scquirtng, tmproving, and
operating (a) existing distribution facilities and
incidental works. including generating plants;
and (b) interconnecting transmission lines; or in
acquiring any interest in such facilities,. inciden-
tal works, and lines.

(May 18, 1933, ch. 32, § 125, as added Aug. 31,
1935, ch. 836, § 7, 40 8tat. 1076.)

Srcrion an:unn.m M OTIOR SECTIONS

This section is referred to in sections 831n-1. 83in-3
of this title.

8 831, Financial assistance to States and locul gov-
craments in lieu of taxation; apportionment; lim-
itation on contracts for sale of power to monici-
palities: report to Congress

In order to render financial assistance to
those States and local governments in which
the power operations of the Corporation are
carried on and in which the Corporation has ac.
quired properties previously subject to State
and local taxation, the board is authorized and
directed to pay to sald States, and the counties
therein, for each (iscal year. beginning July 1,
1940. the following percentages of the gross
proceeds derived from the sale of power by the
Corporation for the preceding fiscal year as
hereinafter provided. together with such addi-
tional amounts as may be payable pursuant to
the provisions hereinafter set forth. said pay-
ments to constitute a charge against the power
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operations of the Corporation: For the fiscal
year (beginning July 1) 1940. 10 per centum:
1941, 9 per centum; 1942, B per centum; 1943,
1% per centum; 1844. 7 per centum; 1945, 6%
per centum: 1946, 6 per centum; 1947. 5% per
centum: 1948 and each fiscal year thereafter, 5
per centum. “Gross proceeds”, as used in this
section, is defined as the total gross proceeds
derived by the Corporstion from the sale of
power for the preceding fiscal year, excluding
power used by the Corporstion or so0ld or deliv-
ered to any other department or agency of the
Government of the United States for any pur-
pose other than the resale thereof. The pay-
ments herein authorized are in lieu of taxation,
and the Corporation, its property. {ranchises
and income, are expressly exempted from tax-
ation in any manner or form by any State,
county, municipality, or any subdivision or dis-
trict thereof.

The payment for each fiscal year shall be ap-
portioned among sald States in the following
manner: One-half of said payment shall be ap-
portioned by paying to each State the percent-
sge thereo! which the gross proceeds of the
power sales by the Corporation within said
State during the preceding fiscal year bears to
the total gross proceeds from a2ll power sales by
the Corporation during the preceding fiscal
year; the remaining one-half of said payment
shall be appartioned by paying to each State
the percentage thereof which the book value of
the power property held by the Carporation
within said State at the end of the preceding
fiscal year bears to the totgl book value of all
such property held by the Corporation on the
same date. The book value of power property
shall include that portion of the investment al-
located or estimated to be allocable to power:
Provided, That the minimum annual payment
to each State (including payments to counties
therein) shzll not be less than an amount equsal
to the two-year average of the State and local
ad valorem property taxes levied against power
property purchased angd operated by the Corpo-
ration in said State and against that portion of
reservoir lands related to dams constructed by
or on behalf of the United States Government
and held or operated by the Corporation and
allocated or estimated to be allocable to power.
The sajd two-year average shall be calculated
for the last two tax years during which said
property was privately owned and opersted or
s2id land was privately owned: Provided fur-
ther, That the minimum annusl payment to
each State in which the Corporation owns and
operates power property (including payments
to countfes therein) shall not be less than
$10.000 in any case: Provided further, That the
corporation ' shall pay directly to the respec-
tive counties the two-year average of county ad
valorem property taxes (including taxes levied
by taxing districts within the respective coun-
ties) upon power property and reservoir lands
allocable to power, determined as above provid-
€d, and all payments to any such county within
a8 State shall be deducted from the payment
otherwise due to such State under the provi-
sions of this gection. The determination of the

* 50 in-orizinal. PTobably should be capitalizved.
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board of the amounts due hereunder to the re-
spective States and counties shall be final.

The payments above provided shall in each
case be made to the State or county in equal
monthly instaliments beginning not later than

. July 31, 1940.

Nothing herein shall be construed to limit the
authority of the Corporation in its contracts
for the sale of power to municipalities. to
permit or provide for the resale of power at
rates which may include an amount to cover
tax-equivalent payments to the municipality in
lieu of State, county, and municipal taxes upon
any distribution system or property owned by
the municipality, or any agency thereof, condi-
tioned upon a proper distribution by the mu-
nicipality of any amounts collected by it in lieu
of State or county taxes upon any such distri-
bution system or property. it being the inten-
tion of Congress that either the municipality or
the State in which the municipality is situated
shall provide for the proper distribution to the
State and county of any portion of tax equiva-
lent 50 collected by the municipality in lieu of
State or county taxes upon any such distribu-

tion system or property.

The Corporation shall, not later than Janu-
ary 1, 1945, submit to the Congress 8 report on
the operation of the provisions of this section,
including a statement of the distribution to the
various States and counties hereunder; the
effect of the operation of the provisions of this
section on State and local {insnces; an appraisal

"of the benetits of the program of the Corpora-

tion to the States and counties receiving pay-
ments hereunder, and the effect of such bene-
fits in increasing taxable values within such
States and counties: and such other dats, inlor-
mation, and recommendations as may be perti-
nent to future legislation.

(May 18, 1933, ch. 32, § 13, 48 Stat. 66: June 26,
1940, ch. 432, § 39, 54 Stat. 626.)

AMINDMENTS
1840—Act June 26, 1940, amended section generally.

8xcTI0M RAYEREXD TO IR OTHER SECTIONS

This section is referred to tn section 831n—4 of this
title; title 20 section TT02

8§ 831m. Aliocation and charge of value and cost of
plants to particul bjects; cost accounting: re-
ports of costs of operstion: sale of surplus power
at proflt )

The Board shall make a thorough investiga-
tion as to the present value of Dam Numbered
2, and the steam -plants at nitrate plant num-
bered 1. and nitrate plant numbered 2, and as
to the cost of Cove Creek Dam, for the purpose
of ascertaining how much of the value or the
cost of said properties shall be allocated and
charged up to (1) flood control, (2) navigation,
Q) fertllizer, (4) national defense, and (5) the
development of power. The {indings thus made
by the Board. when approved by the President
of the United States, shall be final, and such
findings shall thereafter be used in all alloca-
tion of value for the purpose of keeping the
book value of said properties. In like manner,
the cost and book value of any dams. stesm
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or other similar improvements hereafter
g;:xrsigucbed and turned over to said Board for
the purpose of control and management shall
be ascertained and allocated. The Board shall,
on or before January I, 1837, file with Congress
a statement of its allocation of the value of all
such properties turned over to said Board, and
which have been completed prior to the end of
the preceding fiscal year, and shall thereafter
in its annual report to Congress flle s state-
ment of its allocation of the value of such prop-
erties as have been compieted during the pre-
ceding fiscal year. .

For the purpose of accumulating data useful
to the Congress in the formulation of legislia-
tive policy in matters relating to the genera-
tion, transmission, and distribution of electric
energy and the production of chemicals neces-
sary to national defense and useful in agricul-
ture, and to the Pederal Power Commission and
other Pederal and State agencies, and to the
public, the Board shall keep complete acoounts
of its costs of generation, transmission, and dis-
tribution of electric energy and shall keep &
complete sccount of the total cost of generating
and trancmission facilities copstructed or other-
wise acquired by the Corporation. and of pro-
ducing such chemicals, and a description of the
major components of such costs according to
such uniform systems of accounting for public
utilities as the Federal Power Commission has,
and if it have none, then it is empowered and
directed to preseribe such uniform system of ac-
counting, together with records of such other
physical data and operating statistics of the Au-
thority a&s may be helpful in determining the
actual cost and value of services, and the prac-
tices. methods, facilities, equipment, appliances,
and standards and sizes, types, location, and
geographical and economic integration of
plants and systems best suitad to promote the
public interest, efficiency, and the wider and
more economical use of electric energy. Such
data shall be reported to the Congress by the
Board from time to time, with appropriate
analyses and recommendations, and, so far as
practicable, shall be made available to the Ped-
eral Power. Commission and other Federal and
State agencies which may be concerned with
the administration of legislation relating to the
generation, tranamission, or distribution of
electric energy and chemicals useful to agricul-
ture. It is declared to be the policy of this chap-
ter that, in order., as soon as pructicable, to
msake the power projects self-supporting and
self-liquidating, the surplus power shall be sold
at rates which, in the opinion of the Boarq,
when applied to the normal capacity of the
Authority's power facilities, will produce gross
revenues in excess of the cost of production of

‘said power and fn addition to the statement of

the cost of power at each power station as re-
quired by section 831h of this title, the Board
shall file with each annual report. s statement
of the total cost of all power generated by it at
all power stations during each year, the average
cost of such power per kilowatt hour, the rates
at which sold. and to whom sold, and copies of
all contracts {for the sale of power,

(May 18, 1933, ch. 32, § 14, 48 Stat. 66; Aug. 31,
1935, ch. 836, § 8. 49 Stat. 1077.)
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AMINDMENTS

. 1935—Act of Aug. 31, 1935 inserted provision requir-
ing the Bosrd to report to Congress on the allocation
of the value of the properties turned over to the
Board and paragrsph requiring the Board lo keep
complete accounts on the cost of generation. transmis-
sion and distribution of electric energy and production
of chemicals necessary 1o national defense and useful
to agriculture and to report to Congress the total cost
of all power generated by all power stations and su-
thorized the zale of surplus power.

Traxsrrz or Puncrions

Federa! Power Commission terminated and its fune-
tions, personnel, property, funds, etc.. transferred to
Secretary of Energy (except for certsin functions
transferred t¢ Frderal Energy Regulatory Commis-
sion) by sections T1S1(b). T1T1(a). T1T2(n). 7291, and
7293 of Titie €2. The Public Health and Welfare.

# 831m-1. Tennemee Yalley Avthority Jeasi-cost plan-
sing program

(a) In general

The Tennessee Valley Authority shall con-
duct a least-cost planning program in accord-
ance with this section.
(b) Conduct of program

(1) In general

In conducting & least-cost planning program
under subsection (a) of this section. the Ten-
nessee Valley Authority shall employ and im-
plement a planning and selection process for
new energy resources which evaluates the full
range of existing and incremental resources
(including new power supplies, energy conser-
vation and efficiency. and renewsable energy
resources) in order to provide adequate and
reliable service to electric customers of the
Tennessee Valley Authority at the lowest
system cost.

{2) Planning and selection process

The planning and selection process referred
to in paragraph (1) shall—

(A) take into sccount necessary festures
for system operation. including diversity, re-
Hability, dispatchability, and other factors
of risk;

(B) take into account the ability to verify
energy savings achieved through energy
conservation and efficiency and the project-
ed durabllity of such savings measured over
time; and

(C) treat demand and supply resources on
a consistent and integrated basis.

(3) “System cost™ defined

As used in paragraph (1), the term “system
cost” means all direct and quantifiadble net
costs for an energy resource over its avatlabdle
life, including the cost of production, trans-
portation, utilization, waste management, en-
vironmental compliance. and. in the case of
imported energy resources, maintsining
access Lo foreign sources of supply.

te) Participation by distribators
(1) In general

In conducting & lesst-cost planning program
under subsection (a) of this section, the Ten-
nessee Valley Authority shall—
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(A) provide an opportunity for distribu-
tors of the Tennessee Valley Authority to
recommend cost-effective energy elficiency
opportunities, rate structure incentives, and
renewable energy proposals for inclusion in
such program; and

(B) encourage and assist such distributors
in the planning and implementation of cost-
effective enerzy efficiency options.

(2) Assistance

The Tennessee Valley Authority shall pro-
vide appropriate assistance to distributors
under paragraph (1XB). Such assistance
shall, where cost ef{ective, be provided by the
Tennessee Valley Authority acting through.
or in cooperation with, an association of dis-
tributors. Such assistance may include publi-
cations, warkshops, conferences, one-on-one
sassistance, {inancial assistance, equipment
loans, technology assessment studies, market-
ing studies, and other appropriate mecha-
nisms to trsnsfer information on energy efli-
ciency and renewable energy options and pro-
grams to customers.

(d) Public review and comment
Before the selection and addition of a major

new energy resource on the Tennessee Valley

Authority system, the Tennessee Valley Au-

thority shall provide an opportunity for public

review and comment and shall include a de-
scription of any such action in an annual report
to the President and Congress.

(¢} Exemption from certain requirements

The Tennessee Valley Authority shall not be
subject to the least-cost planning requirements
contained in section 2621(d) of this title or any
similar requirement which might arise out of
the Tennessee Valley Authority's electric power
transactions with the Southeastern Power Ad-
ministration.

(Pub. L. 102486, title I, § 113, Oct. 24, 1992, 106
Stat. 2798.)

Copiricarion
Section was enacted as part of the Energy Policy Act
of 1992, and not as part of the Tennessee Valley Au-
thority Act of 1833 which comprises this chapter.
ot, teras,

§ 831n. Bonds for future
snd conditiens

In the construction of any future dam, steam
plant, or other facility, to be used in whole or
in part for the generation or transmission of
electric power the board is authorized and em-
powered to issue on the credit of the United
States and to sell serial bonds not exceeding
$50.000,000 in amount, having a maturity not
more than fifty yesrs from the date of issue
thereof, and bearing interest not exceeding 3%
per centum per annum. Said bonds shall be
issued and sold in amounts and prices approved
by the Secretary of the Treasury, but all such
bonds as may be 80 issued and sold shall have
equal rank. None of said bonds shall be sold
be19w par, and no fee, commission, Or compen-
sation whatever shall be paid to any person.
firm, or corparation for handling. negotiating
the sale. or selling the said bonds. All of such
bonds 50 issued and sold shall have all the

TITLE 16—-CONSERVATION
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rights and privileges accorded by law to
Panama Canal bonds, authorized by section 8
of the Act of June 28. 1802, chapter 1302, as
amended by the Act of December 21, 1805 (ch.
3, sec. 1, 34 Stat. 5). All funds derived from the
sale of such bonds shall be paid over to the Cor-
poration.

(May 18, 1933, ch. 32. § 15, 48 Stat. 66.)

Roremences s TEXT

Section 8 of the Act of June 28. 1902, chapter 1302,
as amended by the Act of December 21. 1905 (ch. 3.
sec. 1. 34 Btat. 5), referred to in text, was classified to
sections 743, 744, and 744 note of former Title 31 and

was repesled in part by Pubd. L. $7-258, § 5(b), Sept. 13.

1882, 96 Stat. 1068, the first section of which enacted
Title 31, Money and Pinance, and in part by Pub. L
97452, § &(b), Jan_ 12, 1983, 96 Stat. 2480.

CRross Rayzngnces
Bonas nottobetsuedundcrth!ssecuomscesecuon
B31n-2 of this title,
Szcrion RIymxro 10 IN OTHIR SECTIONS

This section is referred to in section 831n-2 of this
title.

§831n-1. Bonds to carry out provisions of section
831k-1; amount, terms, and conditions

With the approval of the Secretary of the
'Pn:asury the Corporation is authorized to
issue bonds not w exceed In the aggregate
$50,000,000 outstanding at any one time. which
bonds may be sold by the Corporation to obtain

funds to carry out the provisions of section -

B31k-1 of this title. Such bonds shall be in such
forms and denominsations, shall mature within
such periods not more than fifty years from the
date of their issue, may be redeemsble at the
option of the Corporation before maturity in
such manner as may be stipulated therein, shall
bear such rates of interest not exceeding 3%
per centum per annum, shall be subject to such
terms and conditions, shall be issued in such
manner and amount. and so0ld at such prices, as
may be prescribed by the Corporation, with the
approval of the Secretary of the Treasury: Pro-
vided, That such bonds shall not be sold at
such prices or on such terms as to afford an in-
vestment yield to the holders in excess of 3%
per centum per annum. Such bonds shall be
fully and unconditionsally guaranteed both &s to
interest and principal by the United States, and
such guaranty shall be expressed on the face
thereof. and such bonds shall be lawfu! invest-
ments, and may be accepted as security, for all
fiduciary, trust, and public funds, the invest-
ment or deposit of which shall be under the au-
thority or contro! of the United States or any
officer or officers thereof. In the event that the
Corporation should not pay upon demand,
when due, the principal of, or interest on. such
bonds, the Secretary of the Treasury shall pay
to the holder the amount thereof, which is au-
thorized to be appropristed out of any moneys
in the Treasury not otherwise appropriated.
and thereupon to the extent of the amount so0
paid the Secretary of the Tressury shall suc-
ceed to all the rights of the holders of such
bonds. The Secretary of the Treasury. tn his
discretion. is authorized to purchase any bonds
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issued hereunder, and for such purpose the Sec-
retary of the Treasury is authorized to use as a
public-debt transaction the proceeds from the
sale of any Securities hereafter issued under
chapter 31 of title 31, and the purposes for
which securities may be issued under such
chapter are extended to include any purchases
of the Corporation’s bonds hereunder. The Sec-
retary of the Treasury may, st any time, sell
any 0f the bonds of the Corporaticn acquired
by him under this section. All redemptions, pur-
chases, and sales by the Secretary of the Treas-
ury of the bonds of the Corporation shall be
treated as public-debt transactions of the
United States. With the approval of the Becre-
tary of the Treasury, the Corporstion shall
have power to purchase such bonds in the open
market at any time and at any price. No bonds
shall be issued hereunder to provide funds or
bonds necessary for the performance of any
proposed contract negotiated by the Corpora-
tion under the suthority of section 831k-1 of
this title until the proposed contract shall have
been submitted to and approved by the Federal
Power Commission. When any such proposed
contract shall have been submitted to the said
Commission, the matter shall be given prece-
dence and shall be in every way expedited and
the Commission's determination of the matter
shall be final. The authority of the Corporation
to issue bonds hereunder shall expire at the
end of five years from the date when this sec-
tion as amended herein becomes law, except
that such bonds may be issued at any time
after the expiration of said period to provide
bonds or funds necessary for the performance
of any contract entered into by the Corpora-
tion. prior to the expiration of sald period.
under the authority of section 831k-1 of this
title.

(Mzay 18, 1933, ch. 32, § 15a, as added Aug. 31.
1935, ch. 836, § 9. 49 Stat. 1078.)

Rormuuces v Texr

The date when this section as amended herein be-
goma law. referred to in text, probably means August
1. 1935. .

CoonrricaTion

“Chapter 31 of title 31" and “such chapter™ substi-
tuted in text far “the Second Liberty Bond Act. as
amended™ and “such Act. as ", respectively.
on authority of Pub. L. 97-238. § 4(b). Sepl 13. 1982,
96 Stat. 1067, the first section of which enacted Title
31. Money and Finance.

Teansror o7 PURCTIONS

Federal Power Commission terminsted and its func-
tions. personnel, property, funds, eic.. transferred to
Secretary of Energy (except for certain functions
transf{erred to Federal Energy Regulstory Commis-
slon) by sections 7151(b), T171(a), T172(a), 7281, and
7293 of Tille 42, The Public Health and Welfare.

Cross Revenencrs

Bonds not to be i 4 under this section, sce section
831n-2 of this title.

SgcTi08 REFERRID TO 1N OTHER SECTIONS

m‘!'r):‘s section is referred to in section 831n-2 of this
title.

TITLE 16—~CONSERVATION 583In-3

§ 831n-2. Bonda: limitation of issuance under sections
831n and 83in-]

No bonds shall be issued by the Corporation
after the date of ensctment of this section
under section 831n or 831n-1 of this title.

(May 18, 1933, ch. 32, § 15b. 8s added July 26,
1939, ch. 366, 53 Stat. 1083.)

Rxrerexczs In TEXY

The date of enactment of this section. referred to in
text, probably means July 26, 1939.

8§ 831n-3. Use of funds: limitation of issuance

With the approval of the Secretary of the
Treasury the Corporation is suthorized, after
the date of ensctment of this section, to issue
bonds not to exceed in the aggregate
$61,500,000. Such bonds may be sold by the
Corporation to obtain funds which may be used
{or the following purposes only:

(1) Not to exceed $46,000,000 may be used for
the purchase of electric utility properties of the
Tennessee Electric Power Company and South-
ern Tennessee Power Company, as contemplat-
ed in the contract between the Corporation and
the Commonwealth and Southern Corporstion
and others, dated as of May 12, 1839.

(2) Not to exceed $6,500,000 may be used for
the purchase and rehabllitation of electric utili-
ty properties of the Alabama Power Company
and Mississippi Power Company in the follow-
ing named counties in northern Alabama and
northern Mississippl: The counties of Jackson,
Madison, Limestone, Lauderdale, Colbert, Law-
rence, Morgan, Msarshall, De Kalb, Cherokee,
Cullman, Winston, Franklin, Marion, and
Lamar in northern Alabama, and the counties
of Calhoun, Chickasaw, Monroe, Clay,
Lowndes, Oktibbeha, Choctaw, Webster, Noxu-
bee, Winston. Neshoba, and Kemper in north-
ern Mississippi.

(3) Not to exceed $3,500,000 may be used for
rebuilding. replacing. and repairing electric utfl-
ity properties purchased by the Corporation in
accordance with the foregoing provisions of
this section

(4) Not to exceed $3,500,000 may be used for
constructing electric transmissjon lines, substa-
tions, and other electrical facilities necessary to
connect the electric utility properties pur-
chased by the Corporation in accordance with
the foregoing provisions of this section with the
electric power system of the Corporstion.

(5) Not to exceed $2,000,000 may be used for
making loans under section 831k-1 of this title
to States. counties. municipalities. and nonprof-
it organizations to enable them to purchase any
electric utility properties referred to in the con-
tract between the Corporation and the Com-
monwesalth and Southern Corporation and
others. dated as of May 12, 1939, or any electric
utility properties of the Alabama Power Com-
pany or Mississippl Power Company in any of
the counties in northern Alabama or northern
l‘ﬁisisippi named in paragraph (2) of this sec-
tion.

The Corporation shall file with the President
and with the Congress {n December of each
year a financial statement and complete report
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as to the expenditure of funds derived from the
sale of bonds under this section covering the
period not covered by any such previous state-
ment or report. Such bonds shall be in such
forms and denominations, shall mature within
such periods not more than {ifty years from the
date of their issue, may be redeemable at the
option of the Corporation before maturity in
such manner as may be stipulated therein, shall
bear such rates of interest no! exceeding 3%
per centum per annum, shall be subject to such
terms and conditions, shall be issued In such
manner and amount, and sold at such prices, as
may be prescribed by the Corporation with the
approval of the Secretary of the Treasury. Pro-
vided, That such bonds shall not be sold at
such prices or on such terms as to afford an in-
vestment yield to the holders in excess of 3%
per centum per annum. Such bonds shall be
fully and unconditionally guaranteed both as to
interest and principal by the United States, and
such guaranty shall be expressed on the face
thereof, and such bonds shall be lawful invest-
ments, and may be accepted as pecurity, for all
fiduciary, trust, and public funds, the invest-
ment or deposit of which shall be under the au-
thority or control of the United States or any
officer or officers thereof. In the event that the
Corporation should not pay upon demand when
due, the principal of, or interest on, such bonds,
the Secretary of the Treasury shall pay to the
holder the amount thereof, which is authorized
to be appropriated out of any moneys in the
Treasury not otherwise appropristed. and
thereupon to the extent of the amount so paid
the Secretary of the shall succeed to
all the rights of the holders of such bonds. The
Secretary of the Treasury, in his discretion, is
suthorized to purchase any bonds issued here-
under, and for such purpose the Secretary of
the Treasury is authortzed to use as a public-
debt transaction the proceeds from the sale of
any securities hereafter issued under chapter
31 of title 31, and the purposes for which secu-
rities may be issued under such chapter are ex-
tended to include any purchases of the Corpo-
ration’s bonds hereunder, The Secretary of the
Treasury may, at any time, sell any of the
bonds of the Corporation acgquired by him
under this section. All redemptions. purchases,
and sales by the Secretary of the Treasury of
the bonds of the Corporsution shall be treated
as pubdblic-debt transactions of the United
States. With the approval of the Secretary of
the Treasury, the Corporation shall have power
to purchase such bonds in the open market at
any time and at any price. None of the proceeds
of the bonds shall be used for the performance
of any proposed contract negotiated by the
Corporation under the authority of section
831k-1 of this title until the proposed contract
shall have been submitted to and approved by
the Federal Power Commission. When any such
proposed contract shall have been submitted to
the said Commission, the matter shall be.given
precedence and shall be in every way expedited
and the Commission’s determination of the
matter shall be final The authority of the Cor-
poration to issue bonds under this section shall
expire Janusry 1, 1841, except that if at the
time such authority expires the amount of

- ———— e 1

bonds issued by the Corporation under this sec-
ticn is Jess than $61,500.000, the Corporation
may, subject to the foregolng provisions of this
section, issue, after the expiration of such
period, bopds in an amount not in excess of the
amount by which the bonds so issued prior to
the expirstion of such period is less than
$61,500,000, for refunding purposes, or, subject
to the provisions of paragraph (5) of this sec-
tion (limiting the purposes for which loans
under section 831k-1 of this title of funds de-
rived from bonds proceeds may be made) to
provide funds found necessary in the perform-
ance of any contract entered into by the Corpo-
ration prior to the expiration of such period,
under the authority of section 831k-1 of this
title.

(May 18, 1933, ch. 32, § 15¢, as added July 26,
1939, ch. 366, 53 Stat. 1083.)

Rerzasxces s Text

The date of enactment of this section, referred to in
text, probably mesns July 26, 1939.

CobpiricaTioNn

“Chapter 31 of title 31 and “such chapter™ substi-
tuted in text for “the Second Liberty Bond Act, as
amended” and “such Act, as amended.”, respectively.
on authority of Pub. L. §7-258, 1 4(b). Sept. 13. 1982
08 Stat. 1067, the [irst section of which enacted Title

31, Money sand Pinance,

Transrex or PURcTIONS

Federal Power Commission terminated and its func.
tions, personnel, property, funds, ete., trangferred to
Secretary of Energy (except for certain functions
transferred td Federal Energy Regulatory Commis-
sion) by sections 7151(b), T171(a). T1T2(a), 7291. and
7293 of Title 42, The Public Health and Wellare.

Executive and adminiztrative functions of Pederal
Power Commission, with certain reservations, trans-
ferred to Chairman of such Commission. with author-
ity vested in him to authorize Lheir performance by
any officer, employee, or administrative unit under his
jurisdiction, by Reorg. Plan No. 9 of 1850, §§1. 2. eff.
May 24, 1850. 15 PR 3175, 64 Stat 1285, set out as s
note under section 792 of this title.

8 R31n-4. Bonds for Ninancing power program

(a) Authorization; amount; mse of proceeds; restric-
tion on contrects for sale or delivery of power;
exchange power srrangetmnents: payment of prin-
tipal and interest; bond costracts

The Corporation iz authorized to issue and
sell bonds, notes, and other evidences of indebt-
edness (hereinafter collectively referred to as

“bonds”) iIn an amount not exceeding

$30,000,000,000 outstanding at any one time to

assist in financing its power program and to
refund such bonds. The Corporation may, in
performing functions authorized by this chap-
ter, use the proceeds of such bonds for the con-
struction, scquisition, enlargement, Improve-
ment, or replacement of any plant or other fa-
cility used or to be used for the generation or
transmission of electric power (including the
portion of any muitiple-purpose structure used
or to be used for power generation); as may be
required in connection with the lease, lease-pur-
chase, or any contract for the power output of
any such plant or other facility; and for other
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purposes incidental thereto. Unless otherwise
specifically authorized by Act of Congress the
Corporation shall make no contracts for the
sale or delivery of power which would have the
effect of making the Corporation or fts distrib-
utors, directly or indirectly. a source of power
supply outside the ares for which the Corpora-
tion or its distributors were the primary source
of power supply on July 1, 1957, and such addi-
tional ares extending not more than five miles
around the periphery of such ares as may be
necessary to care for the growth of the Corpo-
ration and its distributors within said area: Pro-
vided, however, That such additional ares shall
not {n any event increase by more than 2% per
centum (or two thousand squsre miles, which-
ever is the lesser) the area for which the Corpo-
ration and its distributors were the primary
source of power supply on July 1, 1857: And
provided further, That no part of such addition-
al area may be in a State not now served by the
Corporation or its distributors or in a munici-
pality receiving electric service from another
source on or after July 1, 1857, and no more
than five hundred square mliles of such addi-
tional area may be in any one State now served
by the Corporation or its distributors.

Nothing in this subsection shall prevent the.

Corporation or its distributors from supplying
electric power to any customer within any area
in which the Corporstion or its distributors had
generally established electric service on July 1,

1957, and to which electric service was not.

being supplied from any other source on the ef-
fective date of this Act.

Nothing in this subsection gshall prevent the
Corporation. when economically feasible, from
making exchange power sarrangements with
other power-generating organizations with
which the Corporation had such arrangements
on July 1, 1957, nor prevent the Corporation
from continuing to supply power to Dyersburg,
Tennessee, and Covington. Tennessee, or {from
entering into contracts to supply or from sup-
plying power to the cities of Paducah, Ken-
tucky. Princeton, Kentucky, Clasgow, Ken-
tucky; Fulton. Kentucky. Monticello, Ken-
tucky; Hickman, Kentucky; Chickamauga,
Georgia: Ringgold. Georgia; Oak Ridge, Ten-
nessee; and South Fulton., Tennessee; or agen-
cies thereof; or from entering {nto contracts to
supply or from supplying power for the Naval
Auxiliary Air Station in lLauderdale and
Kemper Counties, Mississippi. through the fa-
cilities of the East Mississippi Electric Power
Association: Provided further, That nothing
herein contained shall prevent the transmission
of TVA power to the Atomic Energy Commis-
sion or the Depsrtment of Defense or any
agency thereof, on certification by the Presi-
dent of the United States that an emergency
defense need for such power exists. Nothing in
this chapter shall affect the present rights of
the parties in any existing lawsuits involving ef-
forts of towns in the same general area where
TVA power is supplied to obtain TVA power.

The principal of and interest on sald bonds
shall be payable solely from the Corporation’s
net power proceeds as hereinafter defined. Net
power proceeds are defined for purposes of this
section as the remainder of the Corporstion's
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gross power revenues after deducting the costs
of operating. maintaining, and administering its
power properties (including costs epplicable to
that portion of its multiple-purpose properties
allocated to power) and payments to States and
counties in lieu of taxes but before deducting
depreciation accruals or other charges repre-
senting the amortization of capital expendi-
tures, plus the net proceeds of the sale or other
disposition of any power facility or interest
therein, and shall include reserve or other
funds created from such sources. Notwithstand-
ing the provisions of section 831y of this title or
any other provision of law, the Corporation
may pledge and use its net power proceeds for
payment of the principal of and interest on said
bonds, for purchase or redemption thereof, and
for other purposes incidental thereto, including
creation of reserve funds snd other funds
which may be simllarly pledged and used, to
such extent and in suich manner as it may deem
necessary or desirable. The Corporation is au-
thortzed to enter into binding covenants with
the holders of said bonds—and with the trustee,
{f any—under any indenture., resojution, or
other agreement entered into in connection
with the issuance thereof (any such agreement
being hereinafter referred to as & “bond con-
tract”) with respect to the establishment of re-
serve funds and other funds. adequscy of
charges for supply of power, application and
use of net power proceeds, stipulations concern-
ing the subsequent issuance of bonds or the
execution of leases or lease-purchase agree-
ments relating to power properties, and such
other matters. not inconsistent with this chap-
ter, as the Corporstion may deem necessary or
desirable to enhance the marketabflity of said
bonds. The issuance and sale of bonds by the
Corporation and the expenditure of bond pro-
ceeds for the purposes specified herein, includ.
ing the addition of generating units to existing
power-producing projects and the construction
of additional power-producing projects, shall
not be subject to the requirements or limita-
tions of any other law.

{b) Bonds not obligatiens of or guaranteed by United
States; apportionment of proceeds
Bonds issued by the Corporation hereunder
shall not be obligations of, nor shall payment
of the principal thereof or {nterest thereon be
guaranteed by, the United States. Proceeds re-
alized by the Corporation from issuance of such
bonds and from power operations and the ex-
penditure of such proceeds shall not be subject
to apportionment under the provisions of sub-
chapter II of chapter 15 of title 31.

fc) Sale; terms and conditions; method:; limitation on
amount; statement in annual report

Bonds issued by the Corporation under this
section thall be negotiable instruments unless
otherwise specified therein. shall be in such
forms and denominations, shall be sold at such
times and in such amounts, shall mature at
such time or times not more than fifty years
from their respective dates, shall be sold at
such prices, shall bear such rates of interest.
may be redeemable before maturity at the
option of the Corporation in such manner and
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at such times and redemption premiums, may
be entitled to such relative priorities of claim
on the Corporation’s net power proceeds with
respect to principal and interest payments, and
shall be subject to such other terms and condi-
tions, as the Corporation may determine: Pro-
vided. That at least fifteen days before selling
each issue of bonds hereunder (exclusive of any
commitment shorter than one year) the Corpo-
ration shall advise the Secretary of the Treas-
ury as-to the amount, proposed date of sale,
maturities, terms and conditions and expected
rates of interest of the proposed issue in the
fullest detail possible and, if the Secretary shall
so reguest, shall consult with him or his desig-
nee thereon, but the sale and issuance of such
bonds shall not be subject to approval by the
Secretary of the Treasury except as to the time
of issuance and the maximum rates of interest
to be borne by the bonds: Provided further,
That if the Secretary of the Treasury does not
approve a proposed issue of bonds hereunder
within seven working days following the date
on which he i5s advised of the proposed sale, the
Corporation may issue to the Secretary interim
obligations in the amount of the proposed
{ssue, which the Secretary is directed to pur-
chase. In case the Corporation determines that
a proposed issue of bonds hereunder cannot be
sold on reasonable terms. it may issue to the
Secretary interim obligations which the Secre-
tary is suthorized to purchase. Notwithstand-
ing the foregoing provisions of this subsection.
obligations issued by the Corporation to the
Secretary shall not exceed $150,000,000 out-
standing at any one time, shall mature on or
before one year from date of issue, and shall
bear interest equsl to the average rate (rounded
to the nearest one-eighthb. of 8 percent) on out-
standing marketable obligations of the United
States with maturities from dates of issue of
one year or less as of the close of the month
preceding the issuance of the obligations of the
Corporstion. If agreement is not reached
within eight months concerning the issuance of
any bonds which the Secretary has failed to ap-
prove, the Corporation may nevertheless pro-
ceed to sell such bonds on any date thereafter
without approval by the Secretary in amount
sufficient to retire the interim obligations
issued to the Treasury and such interim obliga-
tions shall be retired from the proceeds of such
bonds. For the purpose of any purchase of the
Corporation’s obligations the Secretary of the
Treasury is authorized to use as a public debt
transaction the proceeds from the sale of any
securities issued under chapter 31 of title 31,
and the purposes for which securities may be
issued under chapier 31 of title 31 are extended
to include any purchases of the Corporation’s
obligations hersunder. The Corporation may
sell its bonds by negotiation or on the basis of
competitive bids, subject to -the right, i re-
served. to reject all bids; may designate trust-
ees, registrars, and paying agents in connection
with said bonds and the issuance thereof; may
arrange for audits of its accounts and for re-
ports concerning its financial! condition and op-
erations by certified public accounting tirms
(which audits and reports shall be in addition
to those required by sections 9105 and 9106 of

title 31, may, subject to any covenants con-
tained in any bond contract. invest the pro-
ceeds of any bonds and other funds under its
control which derive from or pertain to its
power program in any securities approved for
investment of national bank funds and deposit
said proceeds and other funds, subject to with-
drawal by check or otherwise, in any Federal
Reserve Bank or bank having membership in
the Federal Reserve System; and may perform
such other acts not prohibited by law as it
deems necessary or desirable to accomplish the
purposes of this section. Bonds issued by the
Corporation hereunder shall contain & recital
that they are issued pursuant to this section,
and such recital shall be conclusive evidence of
the regularity of the issuance and sale of such
bonds and of their validity. The annual report
of the Board f{iled pursuant to section 831h of
this title shall contain a detailed statement of
the operation of the provisions of this section
during the year. A

(d) Lawful investment: exemption from taxstion

Bonds issued by the Corporation hereunder
shall be lawful investments and may be accept-
ed a5 security for gll fiduciary, trust. and public
funds, the investment or depasit of which shall
be under the authority or control of any officer
or agency of the United States. The Secretary
of the Treasury or any other officer or agency
having authority over or control of any such li-
duciary, trust, or public funds, may at any time
sell any of the bonds of the Corporation ac-
quired by them under this section. Bonds issued
by the Corporation hereunder shall be exempt
both as to principal and interest from all tax-
ation now or hereafter imposed by any State or
local taxing authority except estate. inherit-
ance, and gift taxes.

(¢) Payment of excess power proceeds into Treasury:
deferral

From net power proceeds in excess of those
required ta meet the Corporation's obligations
under the provisions of any bond or bond con-
tract, the Corporation shall, beginning with
fiscal year 1961, make payments into the Treas-
ury as miscellaneous receipts on or before Sep-
tember 30, of each fiscal year as a return on the
appropriation investment In the Corporation's
power {acilities, plus a repayment sum of not
less than $10.000,000 for each of the first five
{iscal years, $15.000.000 for esch of the next
five fiscal years, and $20.000.000 for each fiscal
year thereafter, which repayment sum shall be
applied to reduction of said appropriation in-
vestment until 8 total of $1,000,000,000 of said
appropriation investinent shall have been
repaid. The said appropriation investment shall
consist, in any fiscal year. of that part of the
Corporation’s total investment assigned to
power as of the beginning of the fiscal year (in-
cluding both completed plant and construction
fn progress) which has been provided {rom ap-
propriations or by transfers of property from
other Government agencies without reimburse-
ment by the Corporation, less repayments of
such appropriation investment made under title
I of the Government Corporations Appropria-
tion Act. 1848, this chapter, or other applicable
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jegisiation. The payment as a return on the ap-
propriation investment in each fiscal year shall
be equal to the computed average interest rate
payable by the Treasury upon its total market-
sble public obligations as of the beginning of
said fiscal year applied to said appropriation in-
vestment. Peyments due hereunder may be de-
ferred for not more than two years when, in
the judgment of the Board of Directors of the
Corporation, such payments cannot feasibly be
made because of inadequacy of funds occa-
sioned by drought, poor business conditions.
emergency replacements, or other {actors
beyond the control of the Corporation.
(D Rates for sale of power; application of net pro-
ceeds

The Corporation shall charge rates for power
which will produce gross revenues sufficient to
provide funds for operation, maintenance, and
administration of its power system: payments
to States and counties in lieu of taxes; debt
service on outstanding bonds, including provi-
sion and .maintenance of reserve funds and
other funds established in connection there-
with: payments to the Treasury as a return on
the appropriation investment pursuant to sub-

. section (e) of this section; payment to the

Treasury of the repayment sums specified tn
subsection (e) of this section; and such addi-
tional margin as the Board may consider desira-
ble for investment in power system assets, re-
tirement of outstanding bonds in advance of
maturity. additional reduction of appropriation
investment. and other purposes connected with
the Corporation’s power business, having due
regard for the primary objectives of the chap-
ter. including the objective that power shall be
sold at rates a5 low as are feasible. In order to
protect the investment of holders of the Corpo-
ration's securities and the appropriation invest-
ment as defined in subsection (e) of this sec-
tion. the Corporation, during each successive
five-year period beginning with the five-year
period which commences on July 1 of the first
full fiscal year after the effective date of this
section, shall apply net power proceeds either
in reduction (directly or through payments into
reserve or sinking funds) of its capital obliga-
tions, including bonds and the appropriation in-
vestment, or Lo reinvestiment in power assets, at
least to the extent of the combined amount of
the aggregate of the depreciation accruals and
other charges representing the amortization of
capital expenditures applicable to its power
properties plus the net proceeds realized from
any disposition of power facilities in said
period. As of October 1, 1975, the five-year peri-
ods described herein shall be computed as be-
einning on October 1 of thal year and of each
fifth year thereafter. R
(g) Power property; lease and lease-purchase agree-
ments

Power generating and related facilities oper-
ated by the Corporation under lease and lease-
purchase agreements shall constitute power
property held by the Corporation within the
meaning of section 831! of this title. but that
portion of the payment due for any fiscal year
under said section 831! of this title to s State
where such facilities are located which is deter-
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mined or estimated by the Board to result from
holding such facilities or selling electric energy
generated thereby shall be reduced by the
amount of any taxes or tax equivalents applica-
ble to such fiscal year paid by the owners or
others on account of said facllities to said State
and to Jocal taxing jurisdictions therein. In con-
nection with the construction of a generating
plant or other facilities under an agreement
providing for lease or purchase of said facilities
or any interest therein by or on behalf of the
Corporation, or for the purchase of the output
thereof, the Corporation may convey, in the
name of the United States by deed, lease, or
otherwise, any real property in its possession or
control, may . perform necessary engineering
and construction work and other services, and
may enter into any nhecessary contractusal ar-
rangements,
(h) Congressiona] deciaration of intent

It is declared to be the intent of this section
to ald the Corporation in discharging {ts re-
sponsibility for the advancement of the nation-
al defense and the physical, social and econom-
ic development of the area in which it conducts
its operations by providing it with adequate au-
thority and sdministrative flexibility to obtain
the necessary funds with which to assure an
ample supply of electric power for such pur-
poses by issuance of bonds and as otherwise
provided herein, and this section shall be con-
strued to effectuste such intent.

(May 18, 1933, ch. 32, §15d, as added Aug. 6,
1958, Pub. L. 86-137, § 1, 73 Stat. 280. amended
Aug. 14, 1959, Pub. L. 86-157, 73 Stat. 338: Aug.
12, 1966, Pub. L. 89-537, 80 Stat. 346; Oct. 14,
1970, Pub. L. 81-446. 84 Stat. 815; Nov. 28, 1975,
Pub. L. $4-139, §1, 89 Stat. 750; Apr. 21, 1976,
Pub. L 94-273, $§ 2(30), 35(a), 0 Stat. 376, 380;
Oct. 31. 1879, Pub. L. 96-97, 93 Stat. 730.)

Royzaances 1n TEXT

The effective date of this Act. referred to in subsec.
(a). and “‘the effective date of this section™, referred to
in subsec. (f). probably means the effective date of
Pub. L. 86-137. which was approved Aug. 6. 1959.

Tite I1 of the Government Corporations Appropris-
tion Act, 1944 referred Lo fn subsec. (e), means title I1
of act July 30. 1947, ch. 358, 6] Stat. 576, which was
not classified to the Code.

Coprricarion

In subeecs. (b) and (), “subchapter 1I of chapter 15
of title 317, “chapler 31 of title 31, and “sections 9105
and 9106 of title 31~ substituted for “Revised Statutes
3679, as amended (31 US.C. 865)", “the Second Liber-
ty Bond Act, as amended™, and “'sections 105 and 106
of the Act of December 8, 1943 (58 Stat. 599: 31 U.S.C.
850-851)", respectively, on authority of Pub, L. 97-258.
§ 4(b), Sept. 13, 1982, 96 Stat. 1067, the first section of
which enacted Titie 31, Money and Finance.

AMENDMIIYS

1979-Subsec. (s). Pub. L 96-97 substituted
“$30,000,000.000” for ~$15,000.000,000™.

1976—Subsec. (e). Pub. L. $4-273, § 2(30). sutstituted
“September” for “June™.

Bubsec. (I). Pub. L. $4-273, § 35(a). inserted provision
nl;:’hsu to computation of five-year periods as of Oct.
1. .

1975—8ubsec. (a). Pub. L. $4-139. § 1(a). substituted
~$13.000.000,000" for ~§5.000.000.000.
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Subsec. te). Pub. L. 94-139, § 1(b). struck out “De-
cember 31 and” before “June 30",

1970—Subsec. (a). Pub L. 91-446 substituted
~$5.000.000.000" for *"$1.750,000,000". .

1966--Subsec. (a). Pub. L. 89-537 increased the limi-
tation on the amount of revenue bonds the TVA may
issue and sel} from $750,000,000 to $1,750,000,000.

1858 —Subsec. (s). Pub. L. 86-157 struck out proviso
relating to the tranxmissiop of the power construction
program to the Congress by the President with the
budget estimates, and the provision for withholding
initiation of construction ©f new power producing
projects until the construction program of the Corpo-
ration has been before Congress in session for ninety
calendar days.

TRANSFER Of FURCTIONS

Atomic Energy Commission abolished and functions

transferred by sections 5814 and 584) of Title 42. The

Public Health and Welfare. See also Transfer of Fune-
tions notes set out under thosce sections.

Srcrion Rermareo 1o v OTeER BscTions

This section s referred 0 in section 824Xk of this
title.

& 8310. Compietion of unfinished plants suthorized

The board, whenever the President deems it
advisable, is empowered and directed to com-
plete Dam Numbered 2 at Muscle Shoals, Ala-
bama, and the steam plant at nitrate plant
numbered 2, in the vicinity of Muscle Shoals,
by installing in Dam Numbered 2 the additional
power units according to the plans and specifi-
cations of sald dam, and the additional power
unit in the steam plant at nitrate plant num-
bered 2.

(May 18, 1933, ch. 32, § 16, 48 Stat. 67.)
§ 831p. Repealed. Pub. L. 839-534, § B(=), Sept. 6, 1966,
B0 Stat. 648

Section, act May 18, 1933, ch. 32, § 17, 4B Stat. 67, av-
thortzed construction of the Cove Creck Dam across

'Clinch River.

§ 831q. Eminent domain; contracts for relocstion of
ruilroads. highways, industrial plants, ete.

In order to enable and empower the Secre-
tary of the Army, the Secretary of the Interjor,
or the board to carry out the authority con-
ferred in this chapter, in the most economical
and efficient manner, he or it is authorized and
empowered in the exercise of the powers of na-

‘tlonal defense in aid of navigation, and in the

control of the flood waters of the Tennessee
and Mississippl Rivers, constituting channels of
interstate commerce. to exercise the right of
eminent domain for all purposes of this chap-
ter. and to condemn all lands, easements, rights
of way, and other sres necessary in order to
obtain a site for said Cove Creek Dam, and the
flowage rights for the reservoir of water above
said dam. and to negotiate and conclude con-
tracts with States, counties. municipalities, and
all State agencies and with raflroads, railroad
corporations, common carriers, and all public
utility commissions and any other person. firm.
or corporation, for the relocation of railroad
tracks, highways, highway bridges, mills, fer-
ries, electric-light plants, and any and all other
properties. enterprises. and projects whose re-
moval may be necessary in order to carry out
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the provisions of this chapler. When said Cove
Creek Dam, transmission line, and power house
shall have been completed, the possession, use,
and control thereof shsll be intrusted to the
Corporation {or use and operation in connec-
tion with the general Tennessee Valley project.
and to promote flood control and navigstion in
the Tennessee River.

(May 18, 1933, ch. 32, § 18. 48 Stat. 67; July 286.
1947, ch. 343, title 11, § 205(2). 61 Stat. 501.)

Cuance or Namx

Department of War designated Department of the
and title of Secretary of War changed to Secre-
of the Army by section 205(a) of act July 26, 1947,
343. title 11, 6] Stat 501. Bection 205(a) of act July
7. was repealed by section 53 of act Aug. 10,
ch. 1041, T0A Stat. 841. Section 1 of act Aug. 10,
, enacted “Title 10, Armed Forces”™ which in sec-
10 to 3013 continued military Department of
under administrative supervision of Secre.
Army.

CoMPLETION OF DAx

The site {or the Cove Creek Dam has been obtained
and the dam compieted.

i

F

3

£533
i

§

§ 831r. Putents: actess to Patent and Trademark
Office and right to copy patents; compensstion to
patentees

The Corporation, as an instrumentality and
agency of the Government of the United States
for the purpose of executing its constitutional
powers, shall have acress to the Patent and
Trademark Office of the United States for the
purpose of studying, sscertaining. and copying
all methods. formula, and scientific information
(not including access to pending applications
for patents) necessary to enable the Corpora-
tion to use and employ the most efficacious and
economical process for the production of fixed
nitrogen, or any essential ingredient of fertiliz-
er, or any method of improving and cheapening
the production of hydroelectric power, and any
owner of & patent whose patent rights may
have been thus in any way copied, used, in-
fringed, or employed by the exercise of this au-
thority by the Corporation shall have as the ex-
clusive remedy a cause of actlon against the
Corporation to be instituted and prosecuted on
the equity side of the appropriate district court
of the United States, for the recovery of rea-
sonable compensation for such infringement.
The Commissioner of Patents and Trademarks
shall furnish to the Corporsation, at its request
and without payment of fees, copies of docu-
ments on file in his office: Provided, Thst the
benefits of this section shall not apply to any
art, machine, method of manufacture, or com-
position of matter, discovered or invented by
such employee during the time of his employ-
ment or service with the Corporation or with
the Government of the United States.

(May 18, 1833, ch. 32, § 19, 48 Stat. 68; Jan. 2,
1975. Pub. L. 93-596, § 3, 88 Stat. 1549.)
Cuangt or Name

“Patent and Trademark Office™ and ““‘Comumissioner
of Patents and " substituted in text lor
“Patent Office™ and “Commissioner of Patents™, re-
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t to section 3 of Pub. L. 83-596. set

ively.
f,?;c:_‘sva :ot.e under section 1 of Title 35, Patents.

TrARSFIR or FUNCTIONS

Por transfer of functions of other officers. employ-
ees. and agencies of Department of Commerce, With
ceriain exceptions. to Secretary of Cominerce, with
pawer to delegate, see Reorg. Plan No. 5 of 1950, §§1.
2 eff. May 24, 1950, 15 F.R. 3174. 64 StaL 1363, set out
in the Appendix to Title 5, Government Organization
and Employets.

Frorxal Rures or CIviL PROCEDURE

Abolition of distinction between actions at law and
sults in equity, see rule 2, and note of Advisory Com-
mittee thereto, Title 28, Appendix. Judiclary and Judi-

cial Procedure.

‘ g 831s. Possession by Government in time of war;

damages to contract holders

The Government of the United States re-
serves the right, In case of war or national
emergency deciared by Congress, to take pos-
session of all or any part of the property de-
scribed or referred to in this chapter for the
purpose of manufacturing explosives or for
other war purposes; but, if this right is exer-
cised by the Government, it shall pay the rea-
sonable and fair damages that may be suffered
by any party whose contract for the purchase
of electric power or fixed nitrogen or fertilizer
ingredients is violated. after the amount of the
damages has been fixed by the United States
Court of Federal Claims in proceedings institut-
ed and conducted for that purpose under rules
prescribed by the court.

(May 18, 1833, ch. 32, § 20, 48 Stat. 68; Apr. 2,
1982, Pub. L. 97-164, title 1, § 161(2), 96 Stat. 49;
Oct. 29, 18982, Pub. L. 102-572, title IX,
§ 802(bX 1}, 106 Stat. 4516.)

AMINDMENTS

1992—-Pub. L. 102-572 substituted “United States
Court of Pederal Claims™ for “United States Claimsa
Court™.

1882~Pub. L. 97-164 substituted “Claims Court™ for
“Court of Claims". .

ErrcrIvr Datr or 1982 Amrwoament

Amendment by Pub. L. 102-572 effective Oct. 29,
1892. see section 911 of Pub. L. 102-372, set out 45 &
note under section 171 of Title 28, Judiciary and Judi-
cial Procedure.

Eryrecrive Dars or 1982 Axywoaxwy -

Amendment by Pub. 1. 97-164 effective Oct. 1. 1982,
see section 402 of Pub. L. 97-164, set out as 3 note
under section 171 of Title 28, Judiciary and Judicial
Procedure.

TEuNATION OF WAR AND EMERGENCIES

Joint Res. July 25, 1947, ch. 327. § 3. 6] Stat 451,
provided that in the interpretation of this section, the
date July 25, 1947, shal) be deemed Lo De the date of
termination of any state of war theretofore declared
by Congress and of the national emergencies pro-
claimed by the President on September 3, 1839, and
May 27. 194).

§ 831L Offenses; fines and punishment

{a) Larceny, embezzlement and conversioa

All general penal statutes relating to the lar-
ceny, embezzlement. conversion, or to the im-

830000 — 93— 8, QY

TITLE 16—CONSERVATION 8831u

proper handling, retention. use. or disposal of
public moneys or property of the United States.
shall apply to the moneys and property of the
Corporation and to moneys and properties of
the United States intrusted to the Corporation.

(b) False entry. report or statement

Any person who, with intent to defraud the
Corporation, or to decetve any director, officer,
or employee of the Corporation or any officer
or employee of the United States (1) makes any
false entry in any book of the Corporsation. or
(2) makes any false report or statement for the
Corporation, shall, upon conviction thereof, be
fined not more than $10,000 or imprisoned not
more than five years, or both.

(c) Conspiracy to defrand

Any person who shall receive any compensa-
tion, rebate, or reward, or shall enter into any
conspiracy. collusion, or agreement, express or
implied, with intent to defraud the Corporation
or wrongf{ully and unlawfully to defeat its pur-
poses, shall, on conviction thereof, be fined not
more than $5,000 or imprisoned not more than
five yesars, or both.

(May 18, 1833, ch. 32, § 21, 48 Stat. 63.)

§831u. Surveys: cooperation with States or other
agencies

To aid further the proper use, conservation,
and development of the natural resources of
the Tennessee River drainage basis and of such
adjoining territory as may be related to or ma-
terinlly affected by the development conse-
guent to this chapter, and to provide for the
general wel{are of the citizens of said areas, the
President is authorized, by such means or
methods as he may deem proper within the
limits of appropriations made therefor by Con-
gress, to make such surveys of and general
plans for said Tennessee basin and adjoining
territory as may be useful to the Congress and
to the several Btates in guiding and controlling
the extent. sequence. and nature of develop-
ment that may be equitably and economically
sdvanced through the expenditure of public
funds, or through the guidance or control of
public authority, all for the general purpose of
fostering an orderly and proper physical. eco-
nomic, and social development of said areas:
and the President is further authorized in
making said surveys and plans to cooperate
with the States affected thereby. aor subdivi-
sions or agencies of such States, or with cooper-
ative or other organizations. and to make such
studies, experiments. or demonstrations as may
be necessary and suitable to that end.

(M.ny 18, 1933, ch. 32, § 22, 48 Stat. 69.)

EX. Onn. No. §161. CORSIRVATION AND DrviiormonTt or
THr NatumaL Rrtoumcrs or YHEX TINNIssrz Riven
DraIrRAGE Bastn

Ex. Ord. No. §161. June 8. 1933, provided:
In sccordance with the provisions of section 22 and
section 23 of the Tennessee Valley Authority Act of

1933 isections 531u and 831v of this title}, the Pres)- -

dent hereby suthorizes and directs the Board of Direc
tors of the Termessee Valley Authority to make such
surveys, genera! plans, studies, experiments, and dem-
onstrations ss may be necessary and suitable 0 ald
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the proper use. conservation, and development of the
natura) resources of the Tennessee River drainage
basin. and of such adjoining territory ss may be reisat.
ed to or materially affected by the development conse-
quent to this sct. and to promote the geners) welfare
of the citizens of sald ares; within the limits of appro-
priations made therefor by Congress. ]
Praxxurn D. ROOSTYELT.

Srcrior RIVERRED 70 1N OTHER SECTIORS

This section Is referred to in section 831v of this
title. ’

§ 831v. Legislation to carry out purposes of chapter;
recommendsation by President

The President shall, from time to time, as the
work provided for in section 831u of this title
progresses, recommend to Congress such legis-
lation as he deems proper to carry out the gen-
era) purposes stated in said section. and for the
especial purpose of bringing about in said Ten-
nessee drainage basin and adjoining territory in
conformity with said general purposes (1) the
maximum amount of flood control; (2) the max-
imum development of said Tennessee River for
navigation purposes; (3) the maximum genera-
tion of electric power consistent with flood con-
trol and navigation: (4) the proper use of mar-
ginal lands; (5) the proper method of reforesta-
tion of all 1ands in said drainage basin suitable
for reforestation: and (6) the economic and
social well-being of the people living in said
river basin.

(May 18. 1833, ch. 32, § 23, 48 Stat. 69.)
€ 831w. Acquisition of real or personal property; pay-

ment by delivery of power; sale or lease of vacant
iand for industrial purposes

For the purpose of securing any rights of

fNowage, or obtaining title to or possession of

any property, real or personal, that may be nec-
esSSary or may become necessary, in the carry-
ing out of any of the provisions of this chapter,
the President of the United States for a period
of three years from May 18, 1933, is authorized
to acquire title in the name of the United
States to such rights or such property, and to
provide for the payment for same by

the board to contract to deliver power generat-
ed at any of the plants now owned or hereafter
owned or constructed by the Government or by
said Corporation, such future delivery of power
to continue for a period not exceeding thirty
years. Likewise, for one year after May 18, 1833,
the President is further authorized to sell or
lease any parcel or part of any vacant real
estate now owned by the Government in said
Tennessee River Basin, to persons, firms, or
corporations who shall contract to erect there-
on factories or manufacturing establishments,
and who shsall contract to purchase of said Cor-
poration electric power for the operation of any
such factory or manufacturing establishment.
No contract shall be made by the President for
the sale of any of such real estate as may be
necessary for present or future use on the part
of the Government for any of the purposes of
this chapter. Any such contract made by the
President of the United States shall be carried
out by the board: Provided, That no such con-
tract shall be made that will in any way abridge

or take away the preference right to purchase
power given in this chapter to States. counties,
municipalities, or farm organizaticns: Prorvided
further, That no lease shall be for a8 term to
exceed fifty years: Provided further, That any
sale shall be on condition that said land shall
be used for tndustrial purposes only.

(M=ay 18, 1938, ch. 32, § 24, 48 Stat. 69.)

9 831x. Condemnation proceedings: institution by
Corporation; venue
The Corporation may cause proceedings to be

instituted for the acquisition by condemnation
of any lands, easements, or rights-of-way
which, in the opinion of the Corporation. are
necessary to carry out the provisions of this
chapter. The proceedings ghall be instituted in
the United States district court for the district
in which the land, easement, right-of-way, or
other interest, or any part thercof, is located,
and such court shall have full jurisdiction to .
divest the complete title to the property sought
to be acquired out of all persons or claimants
and vest the same in the United States in fee
simple, and to enter & decree quieting the title
thereto in the United States of America

(May 18, 1933, ch. 32, § 25, 48 Stat. 70; July 12,
1952, ch. 700, 66 Stat. 591; Sept. 28, 1968, Pub.
L. B0-536, § 1. 82 Stat. 885.)
ANINPMENTS
1968—Pub. L. $0-536 repealed six parsgraphs follow-

" ing tnitial parsgraph which provided as follows: ap-

pointment of three commissioners. cath as to absence
of interest, and per diem for services and subsistence,
and transportation expenses. duties of commissioners
as to valuation of lands, conduct of hesrings. taking of
evidence, sdministration of ocaths, subpoens of wit-
nesses. submission of report as to value of land, and
notice of award to parties: hearing de nove of excep-
tions to award by three Federal district judges and ju-
dicial award: disposition upaon record after appeal from
decision of judges: passage of title and possession to
property and enforcement by writ of dispossession:
and legal representatives for minors, insane or incom-
petents, and estates of deceased, or guardians ad litem
for wards. -

1953-Act July 12, 1952, increased the commission-
ers’ per diem fram $15 to $30, thetr sustensnce from 3%
to $10 a day. and allowed them 7 cents mileage.

ErrcTivE DATE OF 1968 AMINDMENT

Section 2 of Pub. L. 90-536 provided that: ““The
amendment made by this Act {amending this section)
shall be effective only with respect to condemnation
proceedings initiated after thirty days following the
date of enactment of this Act [Sept. 28, 1968).™

Peoreal RuLes or Crvit Procopore

Procedure in condemnation proceedings, see rule
71A. Tite 28, Appendix, Judiciary and Judicia] Proce-
dure. Effect of this rule upon this section. see Adviso-
ry Committee note under such rule.

B 831y. Net proceeds over expense payable into Treas-
ury

Commencing July 1. 1838, the proceeds for
each fiscal year derived by the Board from the
sale of power or any other products manufac.
tured by the Corporation. and from any other
activities of the Corporation including the dis-
position of any real or personal property. shall
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be paid into the Treasury of the United States
on March 31 of each year, save and except such
part of such proceeds &3 in the opinion of the
Board shall be necessary for the Corporation in
the operation of dams and reservoirs, in con-
ducting its business in generating, transmitting,
and distributing electric energy and in ranu-
facturing, selling, and distributing fertilizer and
fertilizer ingredients. A continuing fund of
$1,000,000 is mlso excepted from the require-
ments of this section and may be withheld by
the Board to defray emergency expenses and to
insure continuous operation: Provided. That
nothing in this section shall be construed to
prevent the use by the Board, after June 30,
1936, of proceeds accruing prior to July 1, 1836,
jor the psyment of obligations lawfully in-
curred prior to such latter date.

(May 18, 1833, ch. 32, § 26, 48 Stat. 71; Aug. 31,
1035, ch. 836, § 10, 49 Stat. 1079; Apr. 21, 1976,
Pub. L. 94-273, § 35(b), 80 Stat. 380.)

AMINDMENTS

1976—Pub. L $4-273 substituted “op March 31 of
year™ for “at the end of each calendar year~.
1935—Act Aug. 31, 1835, amended section generally.

Cross Rererences
Consideration of budget programs. this section as
not affected, sec section 9104 of Title 31, Money and
Finance.
SzcTIoN REFERRED TO IN OTHER SICTIONS

This section is referred to in section E31n—4 of this
title; title 31 section 9104.

§ 831y~-1. Approval of plans by Board as condition
precedent to construction and operation; re-
straining sction without approval; other laws un-
affected

The unified development and regulation of
the Tennessee River system requires that no
dam, appurtenant works, or other obstruction,
affecting navigation, flood control, or public
iands or reservations shall be constructed. and
thereafter operated or maintained scross,

‘along, or In the said river or any of its tributar-

fes untll plans for such construction. operation.
and maintenance ghall have been submitted to
and approved by the Board: and the construc-
tion, commencement of construction, operation,
or maintenance of such structures without such
approval is prohibited. When such plans shall
have been approved, deviation therefrom either
before or after completion of such structures is
prohibited unless the modification of such
plans hss previously been submitted to and ap-
proved by the Board.

In the event the Board shall within sixty
days after their formal submission to the
Board, fafl to approve any plans or modifica-
tions, as the case may be, for construction. op-
eration, or maintenance of any such structures
on the Little Tennessee River. the ahove re-
quirements shall be deemed satisfied, if upon
application to the Secretary of the Ammy, with
due notice to the Corporation. and heszring
thereon, such plans or modifications are ap-
proved by the said Secretary of the Army sas
reasonably sdequate and effective for the uni-
fied development and regulation of the Tennes-
see River system.

TITLE 16—CONSERVATION § 831cc

Such construction, commencement of con-
struction, operation, or maintenance of any
structures or parts thereof in violation of the
provisions of this section may be prevented, and
the removal or discontinuation thereof required
by the injunction or order of any district court
exercising jurisdiction in any district in which
such structures or parts thereof may be situat-
ed, and the Corporation is authorized to bring
appropriate proceedings to this end

The requirements of this section shall not be
construed to be a substitute for the require-
ments of any other law of the United States or
of any State, now in effect or hereafter en-
acted, but shall be in addition thereto. so that
any approval, license, permit, or other sanction
now or hereafter required by the provisions of
any such law for the construction, operation. or
maintenance of any structures whatever.
except such as may be constructed, operated. or
maintained by the Corporiation, shall be re-
qQuired, notwithstanding the provisions of this
section_

(May 18, 1933, ch. 32, § 26a, as added Aug. 31,
1835, ch. 838, § 11, 49 Stat. 1079; amended July
26, 1047, ch. 343, title II, § 205¢(a), 61 Stat. 501.)

Cuancs or Nanz

Department of War designated Depariment of the
Army and title of Secretary of War changed to Secre-

. tary of the Army by section 205(8) of act July 26. 1947,

ch 343, title I1, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10,
1956, ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10,
1956. enacted ~Title 10. Armed Forees” which in sec-
tions 3010 to 3013 continued military Department of
the Army under administrative supervision of Secre-
tary of the Army.

SECTION RIFIRRE® TO IN OTHIR SICTIONS
This section is referred Lo in title 33 section 2106.

§ 831z2. Acthorization of appropriations

All appropriations necessary to carry out the
provisions of this chapter are authorized.

(May 18, 1833, ch. 32, § 27, 48 Stat. 710

§ 831aa. Laws repealed

All acts or parts of acts in conflict with this
chapter are repealed, so far as they affect the
operations contemplated by this chapter.

(May 18, 1933, ch. 32, § 28, 48 Stat. 71.)
§ 831bb. Reservation of right to amend or repeal

‘The right to alter, amend, or repeal this chap-
ter Is expressly declared and reserved. but no
such amendment or repeal shall operate to
impalr the obligation of any contract made by
said Corporation under any power conferred by
this chapter.

(May 18, 1933, ch. 32, § 29, 48 Stat 72)

§ 831cc. Sepanability

The sections of this chapter are declared to
be separable, and in the event any one or more
sections of this chapter be held to be unconsti-
tutional, the same shall not affect the validity
of other sections of this chapter.
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(May 18, 1933, ch. 32, § 30, 48 Stat. 72: Aug. 31,
1835, ch. 836. § 15. 49 Stat. 1081.) -

AMINDMENTS
1935~Act Aug. 31, 1935, reenacted provisions of this
section without change.

§ 831dd. Liberal construction of chapter: ssie of sur-
plus tands

This chapter shall be liberally construed to
carry out the purposes of Congress to provide
for the disposition of and make needful rules
and regulations respecting Government proper-
ties entrusted to the Authority, provide for the
national defense, improve navigation, control
destructive floods, and promote interstate com-
merce and the general welfare, but no real
estate shall be held except what is necessary in
the opinion of the Board to carry out plans and
projects actually decided upon reguiring the
use of such land: Provided, That any land pur-
chased by the Authority and not necessary to
carry out plans and projects actually decided
upon shall be s0ld by the Authority as agent of
the United States, after due advertisement, at
public auction to the highest bidder.

(May 18, 1933, ch. 32, §31, as added Aug. 31,
1935, ch. 836, § 12, 49 Stat. 1080.)

Covtrication

As originally enacted, the last sentence of this sec-
tion contaiped. at the end thereof, the words “or at
private sale as provided in section 3 of this amendato-
ry Act.” Section 3 of the amendatory act of Aug. 31,
1935, added subsec. (k) to section 831c of this title.

CHAPTER 12B—BONNEVILLE PROJECT

Completion and maintenance of project. gen-
eration of efectricity.

832

832a-1.
8320,
832e.

532d.

(b) Exchange of excess power.
832e. Rate schedules.
832f. Elements in determining rates.
832¢. Purchase of supplies and services.
832n. Mizcellaneous administrative provisions.
(a) Accounts: audit. procedures, ete., p
scribed.

{b) Cyrrent expenses.

2L Employment of personnel.

(e) Appointment of Assistant Admzms
trator. chief engineer, and general
counsel: compensation; duties.

(b) Officers and emnloym compensa-
tion.

(c) Voluntary and uncompenssted serv.
ices utilization of personnel and
equipment of other governmental

8324. Deposit of receipts; suthortzation of appro-
priations.
832k. uthority of Administrator.

(8) Settlement. compromise. and pay-
ment of claims limitations: conclu-
siveness of settlements; restoration
of damage.

h) Authorization to bring legal proceed-
ings; representation; supervision by
Atlorney General.
832 Bepargbility.

Caartx Rermeren 10 1t OTRER SICTIONS

This chapter ldreferred to in sections 839¢, 839,
8371 of this title; Ytie 40 section 474; title 42 section
7182

2832, Completion
eration of ele

For the purpose improving navigation on
the Columbia River\and for other purposes in-
cidental thereto, thdam, locks, power plant,
and appurtenant wo under construction on
August 20, 1837, at PBonneville, Oregon and
North Bonneville, Wakhington (called Bonne-
ville project in this chdpter), shall be complet-
ed, maintained, and opgmated under the direc-
tion of the Secretary of Yhe Army and the su-
pervision of the Chief of{Engineers, subject to
the provisions of this chipter relating to the
powers and duties of the Ronneville power ad-
ministrator provided for i\ section B832a(a) of
this title (calied the adminidrator in this chap-
ter) respecting the transmision and sale of
electric energy generated at §aid project. The
Secretary of the Army shall phovide, construct,
operate. maintain, and impro at Bonneville
project such machinery. equipfjent, and facili-
ties for the generation of electri energy as the
administrator may deem necessd to develop
such electric energy &s rapidly admarkets may
be found therefor. The electric\energy thus
generated and not required for theyoperation of
the dam and locks at such project shd the navi-
gation facilities employed in connedtion there-
with shall be delivered to the adminf§trator, for
dispoeition as provided in this chap!

(Aug. 20, 1837, ch. 720, § 1, 50 Stat. 738 July 26,
1947, ch. 343, title I § 205(s), 61 Stat. P1.)

Cuance or Naux

Departmeént of War designated Dephrtmentiof the
Ammumo(wuw"mmced AGect
tary of the Army by section 205(a) of act July 200 1947,
ch. 343, title 11, €] Etat. 801. Section 205(a) of aclJuly
26, 1947, was repealed by section 53 of act A 10,
1956, ch. 1041, 70A Stat. 841. Section 1 of act Aug 10,
1856, enacted ~Title 10, Armed Porees™ which In
tions 3010 o0 3013 continued miitary Department ol
the Army under administrative supervision of a

tary of the Army.

8d maiatenance of project; gen-
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approbriate district court of the United States
for ar) order affirming the gssessment of the
civil pdnalty. The court shall have authority to
review Ye novo the 18w and the facts involved,
and shall have jurisdiction to enter a judgment
enforciny. modifying. and enforcing 8s so modi-
fied, or & ng aside in whole or in Part.? such
assessmell.

{C) Any¥glection to have this paragraph apply
msy not b} revoked except with the consent of
the Comm#§sion.

(4) Thel Commission may compromise,
modify, or Yemit, with or without conditions,
any civil perplty which may be imposed under
this subsecti§n, taking into consideration the
nature and sefiousness of the violation and the
efforts of the\licensee to remedy the violation
in a timely mahner at any time prior to a final
decision by th{ court of appeals under para-
graph (2) or by the district court under para-
graph (3). )

(5) 1f any persdn fails to pay an sssessment of
a civil penalty after it has become a finsl and
unappealable order under parsgraph (2), or
after the approprijte district court has entered
final judgment favor of the Commission
under paragraph (§, the Commission shall in-
stitute an artion to tecover the amount of such
penalty in any apprgpriate district court of the
United States. In sugh action, the validity and
appropriateness of s\rh final assessment order
or judgment shall notpe subject to review.

(6 A) Notwithstanding the provisions of title
28 or of this chapter, }he Commission may be
represented by the gengral counsel of the Com-
mission (or any attorngy or attorneys within
the Commission desig d by the Chairman)
who shall supervise, cofduct. and argue any
civi) ltigation to which paragraph (3) of this
subsection applies (including any related collec-
tion action under paragralh (5)) in a court of
the United States or in any other court, except
the Supreme Court. Howewer, the Commission
or the general counsel shall consult with the
Attorney General! concernifig such litigation.
and the Attorney General sthll provide, on re-
quest, such assistance in thq conduct of such
litigation as may be appropriage.

{B) The Commission shall b§ represented by
the Attorney General, or the Splicitor General,
as appropriate, in actions unde is subsection.
except Lo the extent provided subparagraph
(A) of this paragraph.

(June 10. 1820, ch. 285, pt. I, § 31 \as added Oct.
16, 1988, Pub. L. 99495, § 12,-100 Rat. 1255.)

m‘pan
Bection applicable to 1§ e3, permitd and exemp-
tions without regard to when issued. see ion 18 of
Pub. L. 99-495. set out as an Effective B of 1986

Amendment note under section 797 of this§itle.

Szcrion REysaeop 10 18 O S s

uu’!'ehuucumknienedwtnucuonazs 1 of this

' 80 in original Probahly should not be capitaltzed.

SUBCHAPTER N—-REGULATION OF ELEC-
TRIC UTILITY COMPANIES ENGAGED
IN INTERSTATE COMMERCE

SuscHAPTER REFERRID TO 1IN OTHIR SECTIONS

This subchapter is referred to in sections 803. 824a-3
of this title; title 42 section 7172; title 43 section 1761.

8 824. Decliaration of policy: application of subchapter

(a) Federn! regulstion of transmission and sale of
electric energy

It is declared that the business of transmit-
ting and selling electric energy for ultimate dis-
tribution to the public is affected with a public
interest, and that Federal regulation of matters
relating to generation to the extent provided in
this subchapter angd subchapter III of this
chapter and of that pert of such business which
consists of the transmistion of electric energy
in interstate commerce and the sale of such
energy at wholesale in interstate commerce is
necessary in the public interest, such Federul
regulation, however, to extend only to those
matters which are not subject to regulation by
the States.

(b) Use or sale of electric energy in interstate com-
merce

(1) The provisions of this subchapter shall
apply to the transmission of electric energy in
interstate commerce and to the sale of electric
energy at wholesale in interstate commerce, but
except as provided in paragraph (2) shall not
spply to any other sale of electric energy or de-
prive a State or State commission of its lawful
authority now exercised over the exportation of
hydroelectric energy which is transmitted
across a State line. The Commission shall have
jurisdiction over all facilities for such transmis-
sion or sale of electric energy, but shall not
have jurisdiction, except as specifically provid-
ed in this subchapter and subchapter ITI1 of this
chapter, over facilities used for the generation
of electric energy or over facilities used in local
distribution or only for the transmission of
electric energy in intrastate commerce, or over
facilities for the transmission of electric energy
consumed wholly by the transmitter.

(2) The provisions of sections 824i, 8244, and
824k of this title shall apply to the entities de-
scribed in such provisions, and such entities
shall be subject to the jurisdiction of the Com-
mission for purposes of carrying out such provi.
sions and for purposes of applying the enforce-
ment suthorities of this chapter with respect to
such provisions. Compliance with any order of
the Commission under the provisions of section
8241 or B24j of this title, shall not make an elec-
tric utility or other entity subject to the juris-
diction of the Commission for any purposes
other than the purposes specified in the preced-
ing sentence.

{c) Electric emeryy in interstate commerce

For the purpose of this subchapter, electric
energy shall be held to be transmitted in inter-
state commerce {f tranzmitted from s State and
consumed at any point outside thereof: but
only insofar as such trangmission takes place
within the United States.
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(d) “Sale of electric energy st whoiesale™ defined

The term “'sale of electric energy at whole-
sale” when used in this subchapter, means a
sale of electric energy to any person for resale.

te) “Public ulllity™ defined

The term “public utllity” when used in this
subchapter and subchapter II1 of this chapter
means any person who owns or operates facili-
ties subject to the jurisdiction of the Commis-
sion under this subchapter (other than facili-
ties subject to such jurisdiction solely by reason
of section 824i, 824j, or 824k of this title).

() United States, Stste, political subdivision of a
State, or agency or instrumentality thereof
exempt

No provision in this subchapter shall apply
to. or be deemed to include. the United States.
a State or any political subdivision of a State,
or any agency, suthority, or instrumentality of
any one or more of the foregoing. or any corpo-
ration which is wholly owned, directly or indi-
rectly. by any one or more of the foregoing, or
any officer. agent, or employee of any of the
-foregoing acting as such in the course of his of-
ficial duty, uniess such provisxon mak&s specific
reference thereto.

{g) Books and mords

(1) Upon written order of a State commission,
8 State commission may examine the books, ac-
counts, memoranda, contracts, and records of —

(A) an electric utility company subject to its
regulatory suthority under State law,

(B) any exempt wholesale generator selling
energy at wholesale to such electric utility,
and

(C) any electric utility company, or holding
company thereof, which is an associate com-
pany or affiliate of an exempt wholesale gen-
erator which sells electric energy to an elec-
tric utility company referred to in subpara-
graph (A),

wherever located, if such examination is re-
quired for the effective discharge of the State
commission’s regulatory responsibflities affect-
ing the provision of electric service.

(2) Where a State commission issues an order
pursuant to paragraph (1). the State commis-
sion shall not publicly disclose trade secrets or
sensitive commercial information.

(3) Any United States district court located in
the State in which the State commission re-
ferred to in paragraph-(1) is Jocated shall have
jurisdiction to enforce compliance with this
subsection.

(4) Nothing in this section shall—.

(A) preempt applicable State law concern-
ing the provision of records and other infor.
mation; or

(B) in any way limit rights to obtain records
and other information under Federal law,
contracts, or otherwise.

(5) As used in this subsection the terms “affil-
iate”, “associate company’. ‘“electric utllity
company”, ‘“holding company”, “subsidiary
company”, and ‘‘exempt wholesale generator”
shall have the same meaning as when used in
the Public Utility Holding Company Act of
1835 [15 US.C. 79 et seq.]).

TITLE 16—~CONSERVATION g2

(June 10, 1920, ch. 285, pt. 11, § 201, as added
Aug. 26, 1935, ch. 687, title II, § 213. 49 Stat.
847, amended Nov. 9, 1978, Pub. L. 95-617, title
I1. § 204(b), 92 Stat. 3140; Oct. 24, 1992, Pub. L.
102-486, title VII, § 714, 106 Stat. 2911.)

Rorrences 1x TexT

The Public Utility Bolding Company Act of 1935, re-
ferred (o in subsec. (g)5). is title 1 of act Aug. 26. 1935,
ch. 687, 49 Stat. 838, as amended, which is classified
generally to chapter 2C (§ 79 et seq.) of Title 15, Com-
merce and Trade. For complete classification of this
Act to the Code. see section 79 of Title 15 and Tables.

ANKNDMEINTS

1992—Subsec. (g). Pub. L. 102-488 added subsec. (g).

1978—Subsec. {b), Pub. L. B5-817, § 204(bX 1), dezig-
nated existing provisions as par. (1), inserted “except
as provided in paragraph (2)” after “in interstate com-
merce, but™, and added par. (2).

Subsec. (e). Pub. L. 95-617 §204(bX2). inserted
“(other than facilities subject to such jurisdiction
solely by reason of section 8241 824j, or 824X of this
title)” after “under this subchapler™,

Taansrer or Fuxcrions

Federal Power Commission terminated and its func-
tions with regard to establishment, review, and en-
forcement of rates and charges for transmission or
sale of electric energy. including determinations on
construction work in progress under this subchapter
transferred to Pederal Energy Regulatory Commission
by sections 7172(aX1XB) and 7293 of Title 42, The
Public Health and Welfare.

Executive and administrative functions of Federal
Power Commission, with certain reservations, trans-
ferred to Chairman of such Commission. with author.
ity vested in him to authorize their performance by
any officer, employee. or administrative unit under his
jurisdiction, by Reorg. Plan No. 8 of 1950, §§ 1, 2, eff.
May 24. 1950, 15 F.R. 3175, 64 Stat. 1265, sct out as a
note under section 782 of this title.

STATE AUTHORITIES. CONSTRUCTION

Nothing in amendment by Pub. 1. 102-488 Lo be con-
strued as alfecting or intending to affect. or in any
wsy to interfere with, authority of any State or local
government relating to environmental protection or
siting of facilities. see section 731 of Pub. 1. 102486,
set out as a note under section T8 of Title 15. Com-
merce and

PrIOR Actions; Errzcr O OTHER AUTHORITIES

Section 214 of Pub. L. 95-817 provided that:
“(a) PrR1OA ACTIONS.—-NO provision of this title [en-
acting sections 823a, 824i to 824k, 824a-1 to 824a-3 and

825q-1 of this title, amending sections 796, 824, 824a, .

8244, and 825d of this title and enacting provisions set
out as notes under sections 824a, 82¢d. and 825d of
this title) or of any amendment made by this title
shall apply to. or affect. any action taken by the Coro-
mission before the dste of the enactment of this Act
{Nov. 9, 1978).

“{b) Oom AvrHORITIES. —NO provision of this title
[enacting sections 823a. 8241 L0 824k. 8242-1 to 824s-3
and 825q¢-1 of this title. amending sections 796, 834,
B824s. 824d. and 825d of this title and enacting provi-
sions set out as notes under sections 824a. 824d. and
8254 of this titie) or of any amendment made by this
title shall limit. impair or otherwise affect any author-
ity of the Commistion or any other agency or instru-
mentality of the United States under any other provi-
sion of law except as specifically provided in this
title.”
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SteTion REVERRED TO 1IN OTHER Secrions

This section is referred to in section 8392 of this
title; title 15 section 792-5a.

6 824a_ Interconnection and coordinstion of facilities:
emergencies: trunsmission to foreign countries

(a) Regional districts: establishment: notice to State
commissions

For the purpose of assuring sn abundant
supply of electric energy throughout the
United States with the greatest possible econo-
my and with regard to the proper utilization
and conservation of natural resources. the Com-
mission is empowered and directed to divide the
country into regional districts for the voluntary
interconnection and coordination of facilities
for the generation, transmission, and sale of
electric energy, and it may at any time there-
after, upon its own motion or upon application,
make such modifications thereof as in its judg-
ment will promote the public interest. Each
such district shall embrace an ares which, In
the judgment of the Commission, can economi-
cally be served by such interconnection and
coordinated electric facilities. It shall be the
duty of the Commission to promote and encour-
age such interconnection and coordination
within each such district and between such dis-
tricts. Before establishing any such district and
fixing or modifying the boundaries thereof the
Commission shall give notice to the State com-

mission of each State situated wholly or in part .

within such district. and shall afford each such

State commission reasonable opportunity to

present its views and recommendations, and

shall receive and consider such views and rec-

ommendations.

(b) Sale or exchange of energy: establishing physical
connections

‘Whenever the Commission. upon application
of any State commission or of any person en-
gaged in the transmission or sale of electric
energy. and after notice to each State commis-
sion and public utility affected and after oppor-
tunity. for hearing, finds such action necessary
or appropriate in the public interest it may by
order direct a public utility (if the Commission
finds that no undue burden will be placed upon
such public utility thereby) to establish physi-
cal connection of its transmission facilities with
the tacilities of one or more other persons en-
gaged in the transmission or sale of electric
energy. to sell energy to or exchange energy
with such persons: Provided, That the Commis-
sion shall have no authority to compel the en-
largement of generuting facilities for such pur-
poses, nor to compel such public utility to sell
or exchange energy when to do so would impair
its ability to render adequate service to its cus-
tomers. The Commission may prescribe the
terms and conditions of the arrangement to be
made between the persons affected by any such
order, including the apportionment of cost be-
tween them and the compensation or reim-
bursement reasonably due to any of them.

(c) Temporary connection and exchange of -facilities
duriag emergency

During the continuance of any war in which

the United States is engaged, or whenever the

Commission determines that an emergency
exists by reason of a sudden increase in the
demand for electric energy, or s shortage of
electric energy or of facilities for the generm-
tion or transmission of electric energy. or of
fuel or water for generating facilities, or other
causes, the Commission shall have authority.
either upon its own motion or upon complaint,
with or without notice. hearing. or report, to re-
quire by order such temporary connections of
facilities and such generation, delivery. inter-
change, or transmission of electric energy &s in
its judgment will best meet the emergency and
serve the public interest. If the parties affected
by such order fgil to agree upon the terms of
any arrangement between them in carrying out
such order, the Comrmission. after hearing held
either before or after such order takes effect,
may prescribe by supplemental order such
terms as It finds to be just and reasonable, in-
cluding the compensation or reimbursement
which should be paid to or by any such party.

(d) Temporsry connection during emergency by per-
sons without jurisdiction of Commissien

During the continuance of any emergency re-
qQuiring immediate action. any person
in the transmission or sale of electric energy
and not otherwise subject to the jurisdiction of
the Commission may make such temporary
connections with any public utility subject to
the jurisdiction of the Commission or may con-
struct such temporary facilities for the trans-
mission of electric energy in interstate com-
merce &S mMAY be necessary or appropriste to
meet such emergency. and shall not become
subject to the jurisdiction of the Cammission
by reason of such temporary connection or tem-
porary construction: Provided. That such tem-
porary connection shall be discontinued or such
temporary construction removed or otherwise
disposed of npon the termination of such emer-
gency: Provided further, That upon spproval of
the Commission permanent connections for
emergency use only may bemade hereunder.

(e) Transmiszion of electric enaxy to foreign country

After six manths from . August 26, 1935, no
person shall transmit any electric energy from
the United States to a foreign country without
first having secured an order of the Commis-
sion authorizing it to do s0. The Commission
shall issue such order upon application unless,
after opportunity for hearing, it finds that the
proposed transmission would impair the suffi-
ciency of electric supply within the United
Btates or would impede or tend to impede the
coordination in the public interest of facllities
subject to the jurisdiction of the Commission.
The Commission may by its order grant such
application in whole or in part, with such modi-
{ications and upon such terms and conditions as
the Commission may find necessary or appro-
priate, and may from time to time, after oppor.
tunity for hearing and for good cause shown,
make such supplemental orders in the premises
as it may find necessary or appropriste.
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(D Transmission or sale at wholesale of electric
eneryy: regulation

The ownership or operation of facilities for
the transmission or sale at wholesale of electric
energy which is (a) generated within a State
and transmitted from the State across an inter-
national boundary and not thereafter transmit-
ted into any other State, or (b) generated in &
foreign country and transmitted across an
international boundary into a State and not
thereafter transmitted into any other State,
shall not make a person 8 public utility subject
to regulation as such under other provisions of
this subchapter. The State within which any
such facilities are located may regulate any
such transaction insofar as such State regula-
tion does not conflict with the exercise of the
Commissfon's powers under or relating to sub-
section (e) of this section.

{g) Continaance of service

In order to insure continuity of service to cus-
tomers of public utilities, the Commission shall
require, by rule, each public utility to—

(1) report promptly to the Commission and
any appropriate State regulatory suthorities
any anticipated shortage of electric energy or
capacity which would affect such utility’s ca-
pability of serving its wholesale customers,

(2) submit to the Commission, and to any
appropriate State regulatory authority. and
periodicglly revise, contingency plans respect-
ing—

(A) shortages of electric energy or capac-
ity, and )

(B) circumstances which may result in
such shortages, and

(3) accommodate any such shortages or cir-
cumstances in 8 manner which shall—
(A) give due consideration to the public
health, safety, and welfare, and
(B) provide that all persons served direct-
ly or indirectly by such public utflity will be
treated, without undue prejudice or disad-
vnntaxe
(June 10, 1920, ch. 285, pt. II, § 202, as added
Aug. 26, 1935, ch. 687, title II, §213. 49 Stat
848. amended Aug. 7. 1953, ch. 343, 67 Stat. 461;
Nov. 8. 1978, Pub. L. 95-617, title I1, § 206(a), 82
Stat. 3141,)

AMENDMYRTS

1978—Bubsec_ (gl Pub. L. §5-617 added subsec. (g).
1953—Subsec. (). Act Aug. 7. 1953, added subsec. ().

Errzcrive Datz or 1978 AMyNpMERT

Section 206(b) of Pub. L. 85-817 provided that: ““The
amendment made by subsection (a) {adding subsec. (g)
of this section] shall not affect any proceeding of the
Commission pending on the date of the enactment of
this Act [Nov. 9. 1978) or any case pending on such
dste respecting a proceeding of the Commission.”

TRaNsPIR Or PONCTIONS

Federa! Power Commission terminated and its func-
tions with regard to establishment, review, and en-
forcement of rates and charges for transmission or
sale of electric energy. including determinations on
econstruction work in progress under this subchapter
and interconnection, under this section. of facilitles
for genemation. transmission. snd sale of electric
eneryy, other than emergency interconnection. trans-

TITLE 16—~CONSERVATION
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ferred to Pedersl Energy Regulatory Commission by
sections 7172(aX1XB) and 7293 of Title 42. The Public
Health and Welfare.

Executive and administrative functions of Federal
Power Commission, with certain reservations, trans-
ferred to Chairman of such Commission, with author-
ity vested in him to authorize their performance by
any officer. employee, or administrative unit under his
Jurisdiction, by Reorg. Plan No. 9 of 1950. §§ 1. 2. eff.
May 24, 1950. 15 P.R. 3175, 64 Stat. 12685. set out as 2
note under section 792 of this title.

DrizsaTion oy Funcrions

Functions of President respecting certain facilities
constructed and maintained on United States borders
delegated to Secretary of State. see Ex. Ord. No.
11423, Aug. 16. 1968. 33 F.R. 11741, set out as a note
under section 301 of Title 3, The President.

PmrrorMaxce or Fuwcrioms ResercTing Elrcrmic
Powex awp Narvmar Oas Pacrries LOCATED ON
UniTED STATES BoRDERS |
Por provisions relsting to performance of functions

by Secretary of Energy respecting electric power and

natural gas facilities located on United States borders,
see Ex. Ord. No. 10485, 8Sept. 8. 1853, 18 F.R. 5397, as

amended by Ex. Ord. No. 12038, Feb. 3, 1978. 43 P.R.

4957, set ou! as & note under section 717b of Title 15.

Commerce and Trade.

Szerion Roreanep 1o 1 OTHER SecTions

This section is referred to in sections 824a-1, B24a-2,
824a-4 of this title; title 42 section 7172.

§ 824a-1. Pooling

(a) State laws

The Commission may, on its own motion, and
shall, on application of any person or govern-
mental entity, after public notice and notice to
the Governor of the affected State and after af-
fording an opportunity for .public hearing.
exempt electric utflities, in whole or in part,
from any provision of State law, or from any
State rule or regulation, which prohibits or pre-
vents the voluntary coordination of electric
utilities, including any agreement for central
dispatch, if the Commission determines that
such voluntary coordination is designed to
obtain economical utilization of facilities and
resources in any srez. No such exemption may
be granted if the Commission finds that such
provision of State law, or rule or regulation—

h(1) is required by any authority of Federal

W, O

(2) is decigned to protect public health,
safety, or welfare, or the environment or con-
serve energy or is designed to mitigate the ef-
fects of emergencies resulting from fuel
shortages.

(b) Pooling study

(1) The Commission, in consultation with the
relisbility councils established under section
202(a) of the Federal Power Act {16 US.C.
8244, the Secretary. and the electric utility in-
dustry shall study the opportunities for—

(A) conservation of energy,

(B) optimization in the efficiency of use of
facilities and resources, and

(C) increased relisbility,

through pooling arrangements. Not later than
18 months aiter November 8, 1978, the Commis-
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sion shall submit a report containing the re-
sults of such study to the President and the
Congress.

(2) The Commission may recommend to elec-
tric utilities that such utilities should voluntari-
ly enter into negotiations where the opportuni-
ties referred to in paragraph (1) exist. The
Commission shell report annually to the Presi-
dent and the Congress regarding any such rec-
ommendations and subsequent actions taken by
electric utilities, by the Commission, and by the
Secretary under this Act, the FPederal Power

"Act (16 US.C. 791a et seq.), and any other

provision of law. Such annual reports shall be
tncluded in the Commission’s annual report re-
quired under the Department of Energy Orga-
nization Act {42 U.S.C. 7101 et seq.).

(Pub. L. 95-617, title II. § 205, Nov._ B, 1978, 92

Stat. 31400
Royemgnces m TEXT

The Commnission, referred 1o in text. means the Fed-
ersl Energy Regulatory Commission. See section
2602(3) of thix title

The Secretary. referred to in subsec. (b), means the
Secretary of Energy. See section 2602(14) of this title.

This Act, referred Lo in subsec. (bX2). means Pub. Lo
95-617, Nov. H, 1978, 92 Stat. 3117. known as ihe
“Public Utility Regulstory Policies Act of 1978". Por
complete classlfication of this Act to the Code. see
Short Title note set out under section 2601 of this title
and Tables.

The Pedera! Power Act, referred to (n subsec. (bX2).

is act June 10, 1920, ch. 285, 41 Stat 1063, as amended, -

which is classified generslly to this chapter. Por com-
plete classification of this Act to the Code, see section
7912 of this title and Tables

The Department of Energy Orzanization Act. re-
lerred to In subsec. (bX2). is Pub. L. 9§5-91, Aug. 4.
1977, 9] Stat. 565. ss amended, which is classified prin-
cipally to chapter 84 (§ 7101 et seq.) of Title 42, The
Public Health and Welfare. For compilete classification
of this Act to the Code. see Short Title note set out
under section 7101 of Title 42 and Tables.

CODIFICATION

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978. and not as part of the
Federsl Power Act which generslly comprises this
chapter.

§ 824a-2. Rehability
{a) Stndy

(1) The Secretary, in eonsxﬁtat.lon with the
Commission, shall conduct a study with respect
to—

(A) the level of reliadllity appropriate to
adequately serve the needs of electric con-
sumers. taking into account cost effectiveness
and the need for energy conservation,

(B) the various methods which could be
used in order to achleve such level of rellabil-
ity and the cost effectiveness of such meth-

(C) the various procedures that might be
used in case of an emergency outage to mini-
mize the public disruption and economic Joss
that might be caused by such an outage and
the cost effectiveness of such procedures.

Such study shall be completed and submitted
to the President and the Congress not later
than 18 months after November 9, 1978. Before

such submittal the Secretary shall provide an
opportunity for public comment on the results
of such study.

(2) The study under paragraph (1) shall in-
clude consideration of the following:

(A) the cost effectiveness of investments in
each of the components involved i providing
adequate and reliable electric service, includ-
ing generation, transmission, and distribution
{acilities, and devices available to the electric
consumer,

(B) the environmental and other effects of
the Investments considered under subpars-
graph (A);

{C) various types of electric utility systems
in terms of generation, transmission, distribu-
tion and customer mix, the extent to which
differences in reliability levels may be desira-
ble, and the cost-effectiveness of the various
methods which ecould be used to decrease the
number and severity of any outages among
the various types of systems;

(D) alternatives to adding new generation
{acilities to achieve such desired levels of reli-
ability (including conservation);

(E) the costeffectiveness of adding a
number of tmall, decentralized conventions!
and nonconventional generating units rather
than a small number of large generating units
with a similar total megawatt capacity for
achieving the desired level of reliability; and

() any standards for electric utllity reli.
ability used by, or suggested for use by, the
electric utility industry in terms of cost-effec-
tiveness in achieving the desired level of reli-
abllity, including equipment standards, stand-
ards for operating procedures and training of
personnel, and standards relating the number
and severity of outages to periods of time.

(d) Exsmination of reliability issves by reliability
councils .

‘The Secretary, in consultation with the Com-
mission, may, from time to time, request the re-
liability councils established under section
202(a) of the Federal Power Act [16 USC.
8242(a) of this title] or other appropriate per-
sons (including Federal agencies) to examine
and report to him concerning any electric utilj-
ty relisbility issue. The Secretary shall report
to the Congress (in its annual report or in the
report required under subsection (a) of this sec-
tion {f appropriate) the results of any examina-
tion under the preceding sentence.

(¢) Department of Energy recommendations

The Secretary, in consultation with the Com-
misgion, and after opportunity for public com-
ment, may recommend industry standards for
reliability to the electric utility industry, In-
duding standsrds with respect to equipment,
operating procedures and training of personnel,
and standards relating to the level or levels of
reliability appropriate to adequately and reli-
ably serve the needs of electric consumers. The
Secretary shall include in his annual report—

(1) any recommendations made under this
subsection or any recommendations respect-
ing electric utflity reliabllity problems under
any other provision of law, and

DOE003-0425
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(2) a description of actions taken by electric
utilities with respect to such recommenda-
tions.

(Pub. L. 85-611, title II. § 209, Nov. 9, 1978, 92
Stat. 3143.)

Rryexxncrs IR Texr

The Secretary and the Commission, referred to in
subsecs. (aX1), (D), and (¢). mean the Secretary of
Energy and the Pederal Energy Regulatory Commis-
sion. respectively. See section 2602(3) and (14) of this
title.

CoDpiricaTiON

Section was enacted as part of the Public Utility
Regulstory Policies Act of 1978, and not as part of the
Pederal Power Act which generally comprises this
chapter.

§ 8240-3. Cogenenﬁén and small power prodaction

(2) Cogeneration and small power production rules

Not later than 1 year after November 9, 1978,
the Commission shall prescribe, and from time
to time thereafter revise, such rules as it deter-
mines necessary to encourage cogeneration and
small power production, and to encoursge geo-
thermal small power production facilities of not
more than 80 megawatts capacity, which rules
require electric utilities to offer to—

(1) sell electric energy to qualifying cogen-
eration facilities and qualifying small power
production facilities * and

(2) purchase electric energy from such f{a-
cllities. ’

Such rules shall be prescribed, after consulta-
tion with representatives of Federal and State
regulatory sagencies having ratemaking author-
ity for electric utilities, and after public notice
and a reasonable opportunity for interested
persons (including State and Federal agencies)
to submit oral as well as written data, views,
and arguments. Such rules shall include provi-
sions respecting minimum reliabllity of qualify-
ing cogenerstion facilities and qualifying small
power production facilities (including reliability
of such facilities during emergencies) and rules
respecting reliabllity of electric energy service

to be gvailable to such facilities from electric’

utilities during emergencies. Such rules may
not authorize a quslilying cogeneration facllity
or qualifying small power production facility to
make any sale for purposes other than resale.
(b) Rates for purchases by eleciric utliities

The rules prescribed under subsection (&) of
this section shall insure that, in requiring any
electric utllity to offer to purchase eleetric
energy from any qualifying cogeneration facili-
ty or qualifying small power production facility,
the rates {or such purchase— '

(1) shall be just and ressonable to the elec-

tric consumers of the electric utility and in

the public interest, and

(2) shall not discriminate against qualifying
cogenerstors or qualifying small power pro-
ducers. :

No such rule prescribed under subsection (a) of
this section shall provide for a rate which ex.

1 50 in origimal. Probably should be followed by 8 comma-
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‘ceeds the incremental cost to the electric utility
of alternative electric energy.

{c) Rates for sales by utilities

The rules prescribed under subsection (a) of
this section shall Insure that, in requiring any
electric utility to offer to sel) electric energy to
any qualifying cogeneration facility or qualify-
ing small power production facility, the rates
for such sale—

(1) shall be just and reasonable and in the
public interest, and :
(2) shall not discriminate against the guali-

{ying cogenerators or qualifying small power

producers.

(d) “Increments] cost of alternative electric enerpy”™
defined

For purposes of this section, the term “incre-
mental cost of alternative electric energy”
means, with respect to electric energy pur-
chased from a qualifying cogenerator or quali-
fying small power producer, the cost to the
electric utility of the electric energy which, but
for the purchase from such cogenerator or
small power producer, such utility would gener-
ate or purchase from another source.

Je) Exemptions

(1) Not later than 1 year after November 9,
1978, and from time to time thereafter, the
Commission shall, sfter consultation with rep-
resentatives of State regulatory authorities,
electric utflities, owners of cogeneration facili-
ties and owners of small power production fa-
cilities, and after public notice and a reasonable
opportunity for interested persons (including
State and Federal agencies) to submit oral as
well as written data, views, and arguments, pre-
scribe rules under which geothermal small
power production facilities of not more than 80
megawatts capacity. quslifying cogeneration fa-
cilities, and qualifying small power production
facilities are exempted in whole or part from
the FPederal Power Act {16 U.S.C. 791a et seq.),
from the Public Utility Holding Company Act
{15 US.C. 79 et seq.], from State laws and regu-
lations respecting the rates, or respecting the
financial or organizational regulation, of elec-
tric utilities, or from any combination of the
foregoing, if the Commission determines such
exemption is necessary to encourage cogenera-
tion and small power production. .

(2) No quallfying small power production fa-
cility (other than g qualifying small power pro-
duction facility which is an eligib)e solar, wind.
waste, or geothermal {acility as defined in sec-
tion 3(1TXE) of the Federal Power Act {16
U.S.C. T96(1TXE)]) which has a power produc-
tion capacity which, together with any other
facllities located st the same site (as deter-
mined by the Commission), exceeds 30
megawatts, or 80 megawatts for a qualfying
small power production facility using geother-
mal energy as the primary energy source, may
be exempted under rules under paragraph (1)
from any provision of law or regulation re-
ferred to in paragraph (1), except that any
qualifying small power production [lacility
which produces electric energy solely by the
use of blomass as a primary energy source, may
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be exempted by the Commission under such

rules from the Public Utility Holding Company

Act [15 U.S.C. 79 et seq.} and {from State laws

and regulations referred to in such paragraph

().

(3) No qualifying small power production fa-
cility or qualifying cogeneration facility may be
exempted under this subsection from—

(A) any State law or regulation in effect in
a State pursuant to subsection (f) of this sec-
tion,

(B) the provisions of section 210, 211, or 212
of the Federal Power Act (168 US.C. 824i,
824j. or 824k) or the necessary authorities for
enforcement of any-such provision under the
Federal Power Act [16 U.S.C. 791a et seq.), or

(C) any license or permit requirement under
part 1 of the Federal Power Act (16 US.C.
791a et seq.] any provision under such Act re-
lated to such a license or permit requirement,
or the necessary authorities for enforcement
of any such requirement.

(1) lmplementation of rules for qualifying cogeners-
tion and gualifying small power productien fa-
cilities

(1) Beginning on or before the date one year
after any rule is prescribed by the Commission
under subsection (2) of this section or revised
under such subsection, each State regulatory
authority shall, after notice and opportunity
for public hearing, implement such rule (or re-
vised rule) for each electric utility for which it
has ratemaking authority.

(2) Beginning on or before the date one year
after any rule is prescribed by the Commission
under subsection (a) of this section or revised
under such subsection, each nonregulated elec-
tric utllity shall, after notice and opportunity
for public hearing, implement such rule (or re-
vised rule).

(g) Judicial review and enforcement

(1) Judicial review may be obtained respect-
ing any proceeding conducted by a State regu-
latory authority or nonregulated electric utiiity
for purposes of implementing any requirement
of a rule under subsection (a) of this section in
the same manner, and under the same require-
ments, as judicial review may be obtained under
section 2633 of this titie in the case of & pro-
c;gding to which section 2633 of this title ap-
pues.

(2) Any person (including the Secretary) may
bring an action sagauinst any electric utility,
qualifying small power producer, or qualifying
cogenerator to enforce any requirement estab-
lished by a State regulatory authority or nonre-
gulated electric utility pursuant to subsaction
(1) of this section. Any auch action shall be
brought only in the manner, and under the re-
quirements, as provided under section 2633 of
this title with respect to an action to which sec-
tion 2633 of this title applies.

(h) Commission enforcement

(1) Por purposes of enforcement of any rule
prescribed by the Commission under subsection
(a) of this section with respect to any oper-
ations of an electric utility, a qualifying cogen-
eration facility or a qualifying small power pro-
duction facllity which are subject to the juris-

diction of the Commission under part II of the
Federal Power Act (16 U.S.C. 824 et seq.]. such
rule shall be treated as a rule under the Federal
Power Act {16 US.C. 791a et seq.). Nothing in
subsection (g) of this section shall apply to so
much of the operations of an electric utility, a
qualifying cogeneration facility or a qualifying
small power production facllity as are subject
to the jurisdiction of the Commission under
part II of the Federal Power Act.

(2XA) The Commission may enforce the re-
quirements of subsection (f) of this section
esgainst any State regulatory suthority or non-
regulated electric utility. For purposes of any
such enforcement, the requirements of subsec-
tion (IX1) of this section shall be treated as a
rule enforceable under the Federal Power Act
{16 US.C. 7912 et seq.). For purposes of any
such action, a State regulatory authority or
nonregulated electric utility shall be treated as
a person within the meaning of the Federal
Power Act. No enforcement action may be
brought by the Commission under this section
other than—

(1) an action against the State regulatory
authority or nonregulated electric utflity for
{aflure to comply with the requirements of
subsection ({) of this section ® or

(i) an action under paragraph (1).

(B) Any electric utility, qualifying cogeners-
tor, or qualifying small power producer may pe-
tition the Commission to enforce the require-
ments of subsection () of this section as provid-
ed in subparagraph (A) of this parsgraph. If
the Commission does not initiate an enforce-
ment sction under subparagraph (A) against &
State regulatory authority or nonregulsted
electric utility within 60 days following the
date on which a petition is filed under this sub-
paragraph with respect to such authority, the
petitioner may bring an action in the appropri-
ate United States district court to require such
State regulatory authority or nonregulated
electric utility to comply with such require-
ments, and such court may issue such injunc-
tive or other relie{ as may be appropriate. The
Commission may intervene as a matter of right
in any such action.

(1) Federal contracts

No contract between 8 Federal agency and
any electric utiity for the sale of electric
energy by such Pederal agency for resale which
is entered into sfter November 9, 1978, may
contain any provision which will have the
effect of preventing the implementstion of any
rule under this section with respect to such
utility. Any provision in any such contract
which has such effect shall be null and void.

{j) New darms and diversions

Except for a hydroelectric project Jocated at a
Government dam (as defined in section 3(10) of
the Federal Power Act (16 US.C. 796(10))) at
which non-Federal hydroelectric development
is permissible, this section shall not apply to
any hydroelectric project which impounds or
diverts the water of s natural watercourse by

? 50 in eriginal Probably shoudd be followed by s comma.
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means of a new dam or diversion unless the
project meets each of the following require-

ments:
(1) No substantial adverse effecta

At the time of issuance of the license or ex-
emption for the project. the Commission
finds that the project will not have substan-
tial adverse effects on the environment, in-
cluding recreation and water qusality. Such
finding shall be made by the Commission
after taking into consideration terms and con-
ditions imposed under either paragraph (3) of
this subsection or section 10 of the Federal
Power Act [16 U.S.C. 803) (whichever is ap-
propriate as required by that Act [16 US.C.
791a et seq.] or the Electric Consumers Pro-
tection Act of 1986) and compliance with
other environmental requirements applicable
to the project.

(2) Protected rivers

At the time the application for a license or
exemption for the project is accepted by the
Commission (in accordance with the Commis-
sion's regulations and procedures in effect on
January 1, 1986, including those relating to
environmental consultation), such profect is
not Jocated on either of the following:

({A) Any segment of 8 natural watercourse
which is included tn (or designated for po-
tential inclusion in) a State or national wild
and scenic river system.

(B) Any segment of a natural watercourse
which the State has determined, in accord-
ance with applicable State law, to possess
unique natural, recreational, culturel, or
scenic attributes which would be adversely
affected by hydroelectric development.

(3) Fish and wildlife terms and conditions

The project meets the terms and conditions
set by fish and wildlife agencies under the
same procedures as provided for under sec-
tion 30(c) of the Pederal Power Act {16 US.C.
823a(c)).
(k) “New dam or diversion™ defined

For purposes of thix gsection, the term “new
dam or diversion” means s dam or diversion
which reguires. for purposes of installing any
hydroelectric power project, any. construction,
or enlargement of any impoundment or diver-
sion structure (other than repairs or recon-
struction or the addition of flashboards or simi-
1ar adjustable devices).
(1) Definitions

For purposes of this section, the terms “small
power production facility”, -“*qusalifying small
power production facility”, “qualifying small
power producer’’, “primary energy source”, “co-
generation facility”, “qualifying cogeneration
facllity”, and “gualifying cogenerator’” have the
respective meanings provided for such terms
under section 3(17) and (18) of the Federal
Power Act {16 US.C. 796(17), (18)).

(Pub. L. 85-6117. title II, § 210. Nov. 9, 1978, 92
Stat. 3144; Pub, L. 96-284, title VI, § 643(h),
June 30, 1980, 84 Stat 770; Pub. L. 99485,
§ 8(a). Oct. 16, 1888, 100 Stat. 1248: Pub. L.
101-575. § 2. Nov. 15, 1880, 104 Stat. 2834.)
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RorzrEwcts in TexT

The Commission, referred to in subsecs. (a), (eX1).
(2), 1D, (h), and (JN1). (2), means the Federsl Energy
Regulatory Commission. See section 2602(3) of this
title.

The Secrelary, referred to in subsec. (gX2), means
the Secretary of Energy. See section 2602(14) of this
title.

The Federal Power Act. referred to in subsecs. (e),
th). and (J)(1), is sct June 10. 1920, ch. 285, 41 Stat
1063. as smended, which is classified generally to this
chapter (§ 191a et seq.). Part | of the Pedenul Power
Act is classified generally to subchapter I (§79]a et
seq.) of this chapter. Part I of the Pederal Power Act
is classified generally to this subchapter (§ 824 et seq.).
For complete classification of this Act to the Code, see
section 791a of this titie and Tables.

The Public Utility Holding Company Act, referred to
in subsec. (e), probably means the Public Utility Hold-
ing Company Act of 1835, act Aug. 26, 1935, ch. 6587,
title 1, 40 Stat. 838, as amended. which 3 classified
generally to chapter 2C (§ 79 et seq.) of Title 15. Com-
merce and Trude. Por complete classification of this
Act to the Code, see section 79 of Title 15 and Tables.

The Electric Consurners Protection Act of 1986, re-
ferred to In subsec. (§X1), is Pub. L. £9-495, Oct. 16.
1886, 100 Stat. 1243. For complete classification of this
Act W the Code, see Short Title of 1886 Amendment
note set out under section 791a of this title and
Tables.

CopiricaTion

Section was enacted as part of the Public Utflity
Regulatory Policies Act of 1978. and not as part of the
Pederal Power Act which generally comprises this
chapter.

AMEINDMEINTS

1990—-Subsec. (eX2). Pub. L. 101-575 inserted “(other
than a qualifying small power production facility
which is an eligible solar. wind, waste, or geothermal
facility as defined in section 3(17XE) of the Federal
Power Act)” after {irst reference to “{acility”.

1986--Subsecs. (J) to (I). Pub. L. 96485 added sub-
secs. () and (k) and redexignated former subsec. () as
.

1980—Subsec. (3). Pub. L. 96-284, § 643(bX1). insert-
ed provisions relating to encouragement of geothermal
small power production facilities.

Subsec. (eX1). Pub. L. 96-204, § 643(bX2). inserted
provisions relating to applicability to geothermal
small power production facilities

Subsec. (eX2). Pub. L. 96-284, § 643(bX3). inserted
provisions respecting & qualifying small power produc-
tion {acllity using geothermal energy &s the primary
energy source.

ErricTivi DATE OF 1886 AmENDMENT

Section 8ib) of Pub. L. 99-485 provided Lhat:

“(1) Subsection () of section 210 of the Public Utili-
ty Regulatory Policies Act of 1978 (as amended by sub-
section (a) of this section) {16 U.S.C. 824a-3(J)) shall
apply to any project for which benefits under section
210 of the Public Utility Reguiatory Policies Act of
1978 are saught and for which s license or exemption
is issued by the Federal Energy Regulatory Commis-
sion after the enactment of this Act [Oct. 16, 1886).
except as otherwise provided in paragraph (2), (3) or
(4) of this subsection.

*(2) Subsection (J) shall not apply to the project if
the application for license or exemption for the
project was filed, and accepted for fliing by the Com-
TD‘;‘]“" before the enactment of this Act (Oct. 16,

“(3) Puragraphs (1) and (3 of such subsection (§)
shall not apply if the application for the license or ex-
emption for the project was filed before the enact-
ment of this Act {Oct. 16. 1986] and accepted for fiting
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by the Commission (in accordance with the Commis-
sion’s regulations and procedures in effect on January
1. 1886. including those relating to the requirement
for environmenta! consultation) within 3 years after
such enactment. .

“(4A) Paragraph (3) of subsection (j) shall not
apply for projects where the license or exemption ap-
plication was filed after enactment of this Act [Oct.
16. 1986) if, based on a petition filed by the applicant
for such project within 18 months after such enact-
ment. the Commissian determines (after public notice
and opportunity for public comment of at lesst 45
days) that the applicant has demonstraled that he
had committed (prior to the enactment of this Act)
substantial monetary resources directly related to the
development of the project and to the diligent and
timely completion of sll requirements of the Commis-
sion for Iiling an acceptable application for license or
exemption. Such petition shall be publicly avallable
and shall be filed in such form as the Commission
shall require by rule issued within 120 days after the
enactment of this Act. The public notice required
under this subparagraph shall include written notice
by the petitioner to affected Federal and State sgen-

cies.

~(B) In the case of sny petition referred to in sub-
parugraph (A). if the applicant had a preliminary
permit and had completed environments) econsults-
tions treguired by Commission regulations and proce-
dures in effect on January 1, 1986) prior Lo enactment,
there shall be a rebuttable presumption that such ap-
plicant had committed substantial monetary resources
prior to enactment.

*(C) The applicant for a license or exemption for a
project described in subparagraph (A) may petition
the Commission for an initizl determination under
paragraph (1) of section 210()) of the Public Dulty

tory Policies Act of 1978 (16 USC.
B824a-3(iX 1)) prior to the time the license or exemp-
tion is issued. I{ the Comsuission inftially finds that
the project will have substantial adverse effects on the
environment within the meaning of such paragraph
(1). prior to making & final! finding under that para-
graph the Commission shall afford the applicant a
reasonable opportunity to provide for mitigation of
such adverse effects. The Commission shall make a
final finding under such paragraph (1) at the time the
license or exemption s issued. If the Pederal Energy
Regulatory Commission has notified the State of its
initial finding and the State has not taken sany action
described in paragraph (2) of section 210(j) defore
such final finding. the fallure to take such sction shall
be the basis for a rebuttable presumption that there is
not a substantiz] adverse effect on the environment
related to natural, recreational. cultural, or scenic at-
tributes for purposes of such finding.

“(D) If = petition under subparagraph (A} is denied,
al) provisions of section 210(}) of the Public Utility
Regulatory Policies Act of 1978 [16 US.C. 824a-3(J))
shall apply to the project regardless of when the li-
cense or exemption is tssued”™

Amendment by Pub. L. 99495 effective with respect
to each license, permit. or exemption issved under this
chapter after Oct. 16, 1986, sec acction 18 of Pub. L.
99-405, set out as a note under section 797 of this title.

CalcuLaTION OF AvorpsD CosT

Pub. L. 102-486, title XIII, § 1335, Oct. 24, 1992, 106
Stat. 2084, provided that: “Nothing in section 210 of
the Public Utllity Regulstory: Policies Act of 1978
(Public law 95-617) (16 US.C. 824s-3) requires a
State regulatory authority or nonregulated electric
utility to trest 3 cost reasonably identified to be in-
curred or to have been incurred in the construction or
operstion of a facility or a project which has been se-
lected by the Department of Energy and provided Fed-
eril funding pursuant to the Clean Coal Program au-
thorized by Public Law 98473 {see Tables for classifi-
cation) as an incremental cost of alternative electric
epergy.”
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APPLICARILITY Or 1980 AMENDMINT TO FaciLITIES
Using Soiar ENIRGY AS PRIMARY ENEXGY SODRCE

Pub. L. 100-202. § 101(d) {title III, §310), Dec 22,
1687, 101 Stat. 1329-104. 1329126, provided that:

“(a) The amendments made by section 643(b) of the
Energy Security Act (Public Law 96-294) {amending
this section) and any regulations issued to implement
such amendment shall apply to qualifying small power
production {acilities (as such term is defined in the
Pederal Power Act [16 U.S.C. 791a et s2q.)) using soilar
epergy as the primary energy source to the same
extent sich amendments and regulations apply to
qualifying small power production facilities using geo-
thermal energy as the primary energy source, except
that nothing in this Act [see Tables for classification)
shall preclude the Pederal Energy Regulatory Com-
mission {rom revising its regulations 1o limit the avall-
ability of exemptions authorized under this Act as it
determines to be required In the public interest and
consistent with its obligations and duties under section
210 of the Public Utility Regulatory Policies Act of
1978 (this section).

*(b) The provisions of subsection (a) shall appiy to a
facility using solar energy as the primary energy
source only if either of the following is submitied to
the Pederal Enerxy Regulatory Commission during

- the two-year period beginning on the date of enact-

ment of this Act {Dec. 22, 1937):
“(1) An sapplication for certification of the facllity
as a qualifying smnall power production facility.
“(2) Notice that the facility meets the require-
ments for qualification.™

8TUDY AnD RIroet T0 CONGRISSIONAL COMMITTERS ON
APPLICATION or PRroOvisIONS Rmiarine To COCENERA-
TIOR, SMALL POWER PRODUCTION. AND INTERCONNIC
TIOR AUTHORITY 10 HyovrorrzcTric Powsr Paciil.
TIES

Section 8(d) of Pub. L. 99-495 provided that:

“{1) The Commission shall conduct 2 study (in ac-
cordance with section 102(2XC) of the National Envi-
ronmental Policy Act of 1969 [42 US.C. 4332(2XC)])
of whether the benefits of aection 210 of the Public
Utllity Regulatory Policies Act of 1978 (16 US.C.
£248-3) and section 210 of the Federal Power Act (16
US.C. 8241) should be applied to hydroelectric power
facilities utilizing new dams or diversions (within the
meaning of section 210(k) of the Pubdlic Utility Regula-
tory Policies Act of 1978).

*(2) The study under this subsection shal] take into
consideration the need for such new dams or diver-
sions for power purposes. the environmental tmpacts
of such new dams and diversions (both with and with-
out the application of the amendments made by Lhis
Act Lo sections 4. 10, and 30 of the Federal Power Act
(16 US.C. 7197, 803 823a) and section 210 of the Public
Utity Regulstory Polictes Act of 1978 (16 US.C.
824a-3)). the environmental effects of such facilities
alone and in combination with other existing or pro-
pased dams or diversions on the same waterway, the
intent of Congress to encourage and give priority to
the application of section 210 of Public Utility Regula-
tory Policles Act of 1978 to existing dams and diver-
sions rather than such pew dams or diversions, and
the impact of such section 210 on the rates paid by
electric power consumers.

~(3) The study under this subsection shall be initiat-
ed within 3 months after enactment of this Act {Oct.
16, 1986] and completed as promptly as practicable.

~(4) A report containing the results of the study con-
ducted under this subsection shall be submitted to the
Commitiee on Energy and Commerce of the United
States House of Representatives and the Committee
on Energy and Natural Resources of the United States
Senate while both Houses are in session.

“(5) The report submitted under paragraph (4) shall
include a determination (and the basis thereof) by the
Commission. based on the study and & public hesring
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and subject o review under section 313(b) of the Fed-
eral Power Act [16 U.S.C. 825b)]. whether any of the
benefits referred to in paragraph (1) should be avail-
sble for such facilities and whether spplications for
preliminary permits (or licenses where no preliminary
permit has been issued) for such small power produc-
tion facilities utilizing new dams or diversions should
be accepted by the Commission after the moratorium
period specified in subsection (e). The report shall in-
clude such other administrative and legislative recom-
mendations as the Commission deems appropriate.

=(6) If the study under this subsection has not been
completed within 18 months after its tnitiation, the
Commission shall notify the Committees referred Lo in
paragraph (4) of Lhe reasons for the deizy and specify
3 date when jt will be completed and 2 report submit-
ted.”

MoRraToRIUM O APPLICATION Of THIs SrcTiox <o

New Dauxs

Section 8(¢) of Pub. L. 85-495 provided that: “Not-
withstanding the amendments made by subsection (1)
of this section [amending section 824a-3 of this titlel,
in the case of a project for which a license or exemp-
tion is lssued afier the enactment of this Act [Oct. 16,
1986). section 210 of the Public Utility Regulatory
Policies Act of 1978 [16 US.C. 824a-3) shall not apply
during the moratorium period If the project utilizes a
new dam or diversion (as defined in section 210(x) of
such Act) unless the project is either—

~(1) a project located at 8 Government dam (as de-

fined in section 3(10) of the Pederal Power Act (16

U.L.C. 796(10))) at which non-Federal hydroelectric

development is permissible, or

~(2) a project described in paragraphs (2), (3), or
{4) of subsection (b) {set out as a note above].
For purposes of this subsection, the term ‘morstorium
period’ means the period beginning on the date of the
enactment of this Act and ending at the expiration of
the first {ull session of Congress after the session
during which the report under subsection (d) (set out
2s a nole sbove) has been submitted to the Congress.”

Secrion RZFIRaeD TO IN OTHIR Seerions

This section is referred to in title 26 section 136; title
42 section 6807

§ Bﬁ«h—t. Seasonal diversity electricity exchange
(a) Authority

The Secretary may acquire rights-of-way by
purchase, including eminent domain, through
North Dakota, South Dakota, and Nebraska for
transmission facilities for the sessonal.diversity
exchange of electric power to and from Canada
if he determines—

(1) after opportunity for pubhc hearing—
(A) that the exchange is in the public m-

terest and would further the

ferred to in section 2611(1) and (2) of tms

title and that the acquisition of such rights-

of-way and the construction and operation

of such transmission facilities for such pur--

poses is otherwise in the public interest.

(B) that 3 permit has been issued in ac-
cordance with subsection (b) of this section
for such constructiorni. operstion, mainte-
nance, and connection of the facilities at
the border for the transmission of electric
energy between the United States and
Canada as is necessary for such exchange of
electric power, and

(C) that each affected State has approved
the portion of the transmission route locat-
ed in each State in accordance with applica-
ble State law, or if there is no such applica-
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ble State law in such State, the Governor
has approved such portion; and

(2) after consultation with the Secretary of
the Interior and the heads of other affected
Federal agencies, that the Secretary of the
Interior and the heads of such,! other sgen-
cies concur in writing in the location of such
portion of the transmission facilities as
crosses Pederal land under the jurisdiction of
such Secretary or such other Pederal agency,
as the case may be.

The Secretary shall provide to any State such
cooperation and technical assistance as the
State may request and as he determines appro-
priate in the selection of & transmission route.
If the transmission route approved by any
State does not appear to be feasible and in the
public interest, the Secretary rhall encourage
such State to review such route and to develop
& route that is feasible and in the public inter-
est. Any exercise by the Secretary of the power
of eminent domain under this section shall be
in accordance with other applicable provisions
of Federal law. The Secretary shall provide
public notice of his intention to acquire any
right-of-way before exercising such power of
eminent domsain with respect to such right-of-
WaY.

(b) Permit

Notwithstanding sny transfer of functions
under the first sentence of section 301(b) of the
Department of Energy Orgunization Act [42
U.S.C. 7151(b)], no permit referred to in subsec-
tion (a X1XB) may be issued unless the Commis-
sion has conducted hearings and made the find-
ings required under section 202(e) of the Feder-
al Power Act {16 US.C. 824a(e)] and under the
applicable execution order respecting the con-
struction, operation, maintenance, or connec-
tion at the borders of the United States of fsa-
cilities for the transmission of electric energy
between the United States and a {foreign coun-
try. Any f{inding of the Commission under an
applicable executive order referred to in this
subsection shall be treated for purposes of judi-
cial review as an order issued under section
202(e) of the Federal Power Act

(c) Timely acquisition by other means

The Secretary may not acquire any rights-of-
day* under this zection unless he determines
that the holder or holders of a permit referred
to in subsection (aX1XB) of this section are
unable to scquire such rights-of-way under
State condemnation authority, or after reason-
able opportunity for negotiation, without un-
reasonably delaying construction. taking into
consideration the impact of such delay on com-
pletion of the facilities in a timely fashion.

(d) Payments by permittees

(1) The property interest acquired by the Sec-
retary under this section (whether by eminent
domain or other purchase) shall be transferred
by the Secretary to the holder of a permit re-
ferred to in subsection (b) of this section 1f such

* S0 in original. Comma provabdly should be deleted.
* 50 m original Probably should be “rights-of-way".
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holder has made payment to the Secretary of

the entire costs of the acquisition of such prop-
erty interest. including administrative costs.
The Secretary may accept. and expend, for pur-
poses of such acquisition, amounts from any
such person before acquiring 8 property inter-
est to be transferred to such person under this
section.

(2) If no payment is made by & permit holder
under paragraph (1), within & reasonable time,
the Secretary shall offer such rights-of-way to
the original owner for reacquisition at the origi-
nal price paid by the Secretary. If such original
owner refuses to reacquire such property after
a reasonable period, the Secretary shall dispose
of such property in accordance with applicable
provisions af law governing disposal of property
of the United States.

(e) Federa! law governing Federal lands

This section shall not affect any Federal law
governing Federal lands.
(f) Reports

‘The Secretary shall report annually to the
Congress on the actions, if any, taken pursuant
to this section

(Pub. L. 95-617, utle VI, § 602, Nov. 8, 1978, 92
Stat. 3164

REFZREINCES 1N TIXT

The Secretary, referred to in subsecs (a), (¢), (@),
and ({), means the Secretary of Energy. See section
2602(14) of this title.

The Commission, referred to in subsec. (b), means
the Pederal Energy Regulatory Commission. See sec-
tion 2602(3) of this title.

Copiricarion

Section was enacted as part of the Public Utlity
Regulatory Policies Act of 1978, and not as part of the
Pederal Power Act which generally comprises this
chapter.

§ 824b. Disposition of property: consolidations: pur-
chase of securities

(a) Authorizations

No public utility shall sell lease, or otherwise
dispose of the whole of its facllities subject to
the jurisdiction of the Commission, or any part
thereof of a value in excess of $50,000. or by
any means whatsoever, directly or indirectly,
merge or consolidate such facilities or any part
thereof with those of any other person, or pur-
chase, acquire, or take any security of any
other public utility, without first having se-
cured an order of the Commission authorizing
it to do s0. Upon application for such approval
the Commissfon shall give ressonable notice in
writing to the Governor and State commission
of each of the States in which the physical
property affected, or any part thereof, is situat-
ed. and to such other persons as it may deem
advisable. After notice and opportunity for
hearing, If the Commission f{inds that the pro-
posed disposition, consolidation, acquisition, or
control will be consistent with the public inter-
est. it shall approve the same.

{b) Orders of Commiasion

The Commission may grant any application
for an order under this section tn whole or in
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part and upon such terms and conditions as it
finds necessary or approprigte to secure the
maintenance of adequate service and the coor-
dination in the public interest of facilities sub-
ject to the jurisdiction of the Commission. The
Commission may from time to time for good
cause shown make such orders supplemental to
any order made under this section as it may
find necessary or appropriate.

(June 10, 1920, ch. 285, pt. II, § 203. as added

Aug. 26, 1935, ch. 687, title II. §213. 49 Stat.
849.)

TRANSTER OF PUNCTIONS

Federal Power Commission terminated and fts func.
tions with regard to establishment, review, and en-
forcement of rates and charges for transmission or
sale of electric energy, including determinations on
construction work in progress under this subchapter
transferred to Pederal Energy Regulatory Commission
by sections TIT2AaX1XB) and 7283 of Tile 42, The
Public Health and Welfare.

Executive and administrative functions of Federal
Power Commistion, with certain reservations. trans-
ferred to Chairman of such Commission. with author-
ity vested in him to authorize their performance by
any officer, employee, or administrative unit under his
Jjurisdiction, by Reorg. Plan No. 9 of 1950, §§ 1. 2. eff.
May 24, 1950, 15 F.R. 3175. 64 Stat. 1263, set out as 2
note under section T92 of this title.

§ 824c. Issuance of securities: assumption of liabilities

(a) Authorization by Commission

No public utility shall issue any security. or
assume any obligation or liability as guarantor,
indorser. surety. or otherwise in respect of any
security of another person., unless and until,
and then only to the extent that, upon applica-
tion by the public utility, the Commission by
order authorizes such issue or assumption of li-
ability. The Commission shall make such order
only {f it finds that such issue or assumption
(a) is for some lawful object, within the corpo-
rate purposes of the applicant and compatible
with the public interest, which is necessary or
appropriate for or consistent with the proper
performance by the applicant of service as a
public utflity and which will not impair its abili-
ty to perform that service, and (b) is reasonably
necessary or appropriate for such purpases.
The provisions of this section shall be effective
six months after August 26, 1935.

(b) Application spproval or modification: suppiemen-
tal orders .

The Commission. after opportunity for hear-
ing, may grant any application under this sec-
tion in whole or in part. and with such modifi-
cations and upon such terms and conditions as
it may {ind necessary or appropriate, and may
{rom time to time, after opportunity for hear-
ing and for good cause shown, make such sup-
plemental orders in the premises as it may find
necessary or appropriate, and may by any such
supplemental order modify the provisions of
any previous order as to the particular pur-
poses, uses, and extent to which. or the condi-
tions under which. any security so theretofore
authorized or the proceeds thereof may be ap-
plied, subject always to the requirements of
subsection (a) of this section.
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(¢) Compliance with order of Commission

No public utitity shall. without the consent of
the Commission, apply any security or any pro-
ceeds thereof to any purpose not specified in
the Commission’s order, or supplemental order,
or to any purpose in excess of the amount al-
lowed for such purpose in such order, or other-
wisé in contravention of such order.

(d) Authorization of cnpxuhuuon not 10 exceed
amoant paid

The Commission shall not suthorize the capi-
talization of the right to be a corporation or of
any franchise, permit, or contract for consolida-
tion. merger, or lease in excess of the amount
(exclusive of any tax or annual charge) actually
paid as the consideration for such right. fran-
chise, permit, or contract.

(e) Notes or drafis maturing less than one yesr after
issuance

Subsection (a) of this section shall not apply
to the issue or renewsal of, or assumption of li-
ability on, & note or draft maturing not more
than one year after the date of such issue, re-
newsl, or assumption of liability, and aggregat-
ing (together with all other then outstanding
notes and drafts of a maturity of one year or
less on which such public utility is primarily or
secondarily liable) not more than 5 per centum
of the par value of the other securities of the
public utility then outstanding. In the case of
securities having no par value, the par value for
the purpose of this subsectlon shall be the falr
market value as of the date of issue. Within ten
days after any such issue, renewal, or assump-
tion of liabllity, the public utility shall file with
the Commission a certificate of notification, in
such form as may be prescribed by the Commis-
sion, setting forth such matters as the Commis-
sion shall by regulation require.

(N Public utility securities regulated by State not af-
fected

The provisions of this section shall not
extend to & public utility organized and operat-
ing in a State under the laws of which its secu-
rity issues are regulated by s State eommission.
(g) Guarantee or obligation on part of United States

Nothing in this section shall be construed to
imply any guarantee or obligation on the part
of the United States in respect of any securities
to which the provisions of this section relate.
th) Filing duplicate reports with the Securities and

Exchange Commission

Any public utility whose security issues are

spproved by the Commission under this section .

may ffle with the Securities and Exchange
Commission duplicate copies of reports filed
with the Federal Power Commission in lieu of
the reports, information, and documents re-
q;nred under secuons 77g. 18 and 78m of title
1

(June 10. 1920, ch. 285. pL II. §204, as added
Aug. 26, 1935, ch. 687, title II, § 213, 49 Stat.
850.)

TrANSFIR OF PURCTIONS

Federal Power Commizsion terminated and 15 func-

tions with regard to establishment, review, and en-
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forcement of rates and charges for transmission or
sale of electric energy. including determinations on
construction work in progress under this subchapter
transferred to Federa! Energy Regulatory Commission
by sections T1T20aXIXB) and 7293 of Title 42. The
Public Health and Welfare.

Executive and administrative functions of Federal
Power Commission, with certain reservations, trans.
ferred to Chairman of such Commission, with author-
ity vested In him (0 authorize their performance by
any officer, empioyee, or administrative unit under his
jurisdiction. by Reorg. Plan No. 9 of 1950, §1 1. 2 eff.
May 24, 1950, 15 P.R. 3175, 64 Stat 1265, set out as a
note under section 792 of this title.

Executive and sdministrative functions of Securities
and Exchange Commission, with certain exceptions,
transferred to Chairman of such Commission, with au-
thority vested in him to authorize their performance
by any officer, employee, or administrative unit under
his jurisdiction, by Reorg. Plan No. 10 of 1850, §§ 1. 2.
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265 set out in
the Appendix to Titde 5§, Government Organization
and Employees.

§ 824d. Rates and charges; schedules; suspension of
aew rates: sutomatic adjustment clauses

(-‘) Just and reasonable rates

All rates and charges made, demanded, or re-
ceived by any public utility for or in connection
with the transmission or sale of electric energy
subject to the jurisdiction of the Commission.
and all rules and regulations affecting or per-
taining to such rates or charges shall be just
and reasonable, and any such rate or charge
that {3 not just and reasonable is hereby de-
clared to be unlawful.

(b) Preference or advantage unhv!ul

No public utility shall, with respect to any
transmission or sale subject to the jurisdiction
of the Commission, (1) make or grant any
undue preference or advantage to any person or
subject any person to any undue prejudice or
disadvantage, or (2) msintain any unreasonable
difference in rates. charges, service, facllities, or
in any other respect, either as between local-
ities or as between classes of service.

(c) Schedules

Under such rules and regulations as the Com.-
mission may prescribe, every public utility shall
{ile with the Commission, within such time and
in such form as the Commission may designate,
and shall keep open in convenient form and
place for public inspection schedules showing
all rates and charges for any transmission or

- sale subject to the jurisdiction of the Commis-

sion, and the classtfications, practices. and reg-
ulations affecting such rates and charges, to-
gether with al) contracts which in any manner
affect or relate to such rates, charges, classifi-
cations, and services.

(d) Netice required for rate changes )

Unless the Commission otherwise orders, no
change shall be made by any public utility in
any such rate, charge, classification, or service,
or in any rule, regulation, or contract relsting
thereto, except after sixty days' notice to the
Commission and to the public. Such notice
shall be given by flling with the Commission
and keeping open for public inspection new
schedules stating plainly the change or changes
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to be made in the schedule or schedules then in
force and the time when the change or changes
will go into effect. The Commission, for good
cause shown, may allow changes to take effect
without requiring the sixty days’ notice herein
provided for by an order speclfying the changes
so to be made and the time when they shall
take effect and the manner in which they shall
be filed and published. .
{e) Suspension of new rates; hearings: five-month
period
Whenever any such new schedule is filed the
Commissian shall have authority, either upon
complaint or upon fts own initiative without
complaint, at once, and, if it so orders, without
answer or formal pleading by the public utility,
but upon reasonable notice, to enter upon a
hearing concerning the lawfulness of such rate,
charge, classification, or service; and, pending
such hearing and the decision thereon, the
Commission. upon filing with such schedules
and delivering to the public utility affected
thereby a statement in writing of its reasons for
such suspension. may suspend the operation of
such schedule and defer the use of such rate.
charge, classification, or service, but not for &
longer period than five months beyond the
time when it would otherwise go into effect:
and after full hearings, either completed before
or after the rate, charge, classification, or sery-
ice goes into effect, the Commission may make
such orders with reference thereto as would be
proper in a proceeding initiated after it had
become effective. If the proceeding has not
been concluded and an order made st the expi-
ration of such five months, the proposed
. change of rate, charge, classification. or service
shall go into effect at the end of such period,
but In case of 8 proposed increased rate or
charge, the Commission may by order require
the interested public utility or public utilities to
keep accurate account in detail of all amounts
received by reason of such increase, specifying
by whom and in whose behalf such amounts
are paid, and upon completion of the hearing
and decision may by further order require such
public utflity or public utilities to refund, with
interest, to the persons in whose behalf such
amounts were paid, such portion of such in-
creased rates or charges as by its decision shall
be found not justified. At any hearing involving
& rate or charge sought to be increased, the
burden of proof to show that the increased rate
or charge is just and reasonable shall be upon
the public utility, and the Commission shall
give to the hearing and decision of such ques-
tions preference over other questions pending
:it]ore it and decide the same s&s speedily &s pos-
e.

(N Review of swiomatic adjustment ciauses and
pablic utility practices: action by Cemmiuion;
“automatic sdjustment ciause” defined

(1) Not later than 2 years after November 8,

1978, and not less often than every 4 years

thereafter, the Commission shall make a thor-

ough review of automatic adjustment clauses in
public utflity rate schedules to examine—

(A) whether or not each such clause effec-

tively provides incentives for efficient use of
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resources (including economical purchase and
use of fuel and electric energy). and

(B) whether gny such clause reflects sany
costs other than costs which are—
(1) subject to periodic fluctuations and
(ii) not susceptible to precise determina-
tions in rate cases prior to the time such
costs are incurred.

Such review may take place in individual rate
proceedings or in generic or other separate pro-
ceedings applicable to one or more utflities.

(2) Not less frequently than every 2 years, in
rate proceedings or in generic or other separate
proceedings. the Commission shall review, with
respect to each public utility, practices under
any automatic adjustment clauses of such utili-
ty to insure efficient use of resources (including
economical purchase and use of fuel and elec-
tric energy) under such clauses.

(3) The Commission msy, on its own motion
or upon complaint, after an opportunity for an
evidentiary hearing, order a public utility to—

(A) modify the terms and provisions of any
sutomstic adjustment clause, or

(B) cease any practice in connection with
the clause,

if such clause or practice does not result in the
economical purchase and use of fuel, electric
energy, or other items, the cost of which is in-
cluded in any rate schedule under an automatic
adjustment clause,

(4) As used in this subsection, the term *‘auto-
matic sdjustment clause” means & provision of
& rate schedule which provides for increases or
decTreases (or both), without prior hearing, in
rates reflecting increases of decreases (or both)
in costs incurred by an electric utility, Such
term does not include any rate which takes
effect subject to refund and subject to a later
determination of the sppropriate amount of
such rate.

(June 10, 1920, ch. 285, pt. 1. § 205, as added
Aug. 26, 1935, ch. 687, title I1, § 213, 49 Stat.
851. amended Nov. 8, 1878, Pub. L. 95-617, title
11, §§ 207(a), 208, 82 Stat. 3142.)

AMIWDMENTS

19718—Subsec. (d). Pub. L. 85-617. § 207(a). substitut-
ed “sixty” for “thirty"” tn two places.
Subsec. (). Pub. L. 85-817, § 208, added subsec. (f).

Transrxe or FUNCTIORS

Pedenal Power Commission terminated and its func
tons with regard to establishment, review, and en-
forcement of rates and charges for transmission or
sale of electric enerxy. including determinations on
construction work in progress under this subchapter
transferred to Pederal Energy Regulatory Commission
by sections 717T2(aX1XB) and 7283 of Title 42. The
Puhlic Health and Welfare.

Executive and administrative functions of Pederal
Power Commimsion. with certain reservations, trans.
ferved to Chatrman of such Commission. with author-
ity vested in him to suthortse their performance by
any officer, emaployee, or administrative unit under his
jurtsdiction. by Reory. Plan No. 0 of 1050, §§ 1, 2. eff.
May 24, 1950, 15 P.R. 3175, 64 Btat 1265, set out as a
note under section 792 of this tite.
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Stupy or Earcrnic Ratr INcREASES UFDIX FrnomaL
Powsn AcT

Section 207(b) of Pub. L. 95-617 directed chairman
of Federa! Enerzy Regulatory Commission, in consul-
tation with Secretary, to conduct a study of legal re-
quirements and sdministrative procedures involved in
consideration and resolution of proposed whoiesale
electric rate increases under Federa) Power Act sec-
tion 791s et seq. of this title. for purposes of providing
for expeditious handling ol hearings consistent with
due process. preventing imposition of successive rate
increases before they have been determined by Com-
mission to be just and reasonsble and otherwise
lswlul. and improving procedures designed to prohibit
anticompetitive or unreasonable differences in whole-
sale and retail rates. or both, and thal chairman
report to Congress within nine months from Nov. 9.
1978. on results of study, on administrative actions
taken as a result of this study, and on any recommen-
dations for changes in existing law that will aid pur-
poses of this section.

Srerion REFIRRED TO 1IN OTHER SecTioNs
This section is referred o in sections 808, 824¢, 824m

of this title; title 15 section 79z-%a; Utle 42 section
13234.

§ 824e. Power of Commission to fix rales and charges;
determination of cost of production or transmis-
sion

(a) Unjust or preferential rates, etc: statesnent of rea-
sons for changes: hearing; specification of issues

Whenever the Commission, after a hearing
had upon its own motion or upon complaint,
shall find that any rate, charge, or classifica-
tion, demanded, observed, charged, or collected
by any public utility for any transmission or
sale subject to the jurisdiction of the Commis-
sion, or that any rule, regulation. practice, or
contract affected such rate, charge, or classifi-
cation is unjust, unreasonable, unduly discrimi-
natory or preferential, the Commission shall
determine the just and reasonable rate, charge,
classification, rule, regulstion, practice, ar con-
tract to be thereafter observed and in force,
and shall fix the same by order. Any complaint
or motion of the Commission to initiate a pro-
ceeding under this section shall state the
change or changes to be made in the rate,
charge, classification, rule, regulation, practice,
or contract then in force. and the reasons for
any proposed change or changes therein. 1If,
after review of any motion or complaint and
answer, the Commission shall decide to hold &
hearing, {t shall {fix by order the time and place
of such hearing and shall specify the issues to
be adjudicated.

(d) Refund eflective date; prefereatial proceedings:
stat tof ¢ for delay: burden of preof:
scope of refund order; refund erders in cases of
dilatery behavior; interest

Whenever the Commission institutes a pro-
ceeding under this section, the Commission
shall establish a refund effective date. In the
case of a proceeding instituted on complaint,
the refund effective date shall not be earlier
than the date 60 days after the filing of such
complaint nor later than 5 months after the ex-
piration of such 60-day period. In the case of &
proceeding instituted by the Commission on its
own motion, the refund effective date ghall not
be earlier than the date 60 days after the publi-
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cation by the Commission of notice of its inten-
tion to initiate such proceeding nor later than $
months after the expiration of such 60-day
period. Upon institution of a proceeding under
this section, the Commission shall give to the
decision of such proceeding the same prefer-
ence as provided under section 8244 of this title
and otherwise act s8s speedily as possible. If no
final decision is rendered by the refund effec-
tive date or by the conclusion of the 180-day
period commencing upon initiation of a pro-
ceeding pursuant to this section. whichever is
earlier, the Commission shall state the reasons
why it hes falled to do so and shall state its
best estimate as to when it reasonably expects
to make such decision. In any proceeding under
this section, the burden of proof to show thst
any rate. charge, classification, rule, regulation,
practice, or contract is unjust, unreasonable,
unduly discriminatory. or preferential shall be
upon the Commission or the complainant. At
the conclusion of any proceeding under this
section, the Commission mey order the public
utility to make refunds of any amounts paid,
for the period subsequent to the refund effec-
tive date through a date fifteen months after
such refund effective date, in excess of those
which would have been paid under the just and
reasonable rate, eharge, classification, rule, reg-
ulgtion, practice, or contract which the Com.
mission orders to be thereafter observed and in
force: Provided, That if the proceeding is not
conciuded within fifteen months after the
refund effective date and If the Commission de-
termines at the conclusion of the proceeding
that the proceeding was not resolved within the
fifteen-month period primarily because of dila-
tory behavior by the public utility, the Commis-
sion may order refunds of any or all amounts
paid for the period subsequent to the refund ef-
fective date and prior to the conclusion of the
proceeding. The refunds shall be made, with in-
terest, to those persons who have paid those
rates or charges which are the subject of the
proceeding.

(¢) Refund considerations; shifting costs; reduction in
revenues: “electric utility companies™ and “regis-
tered holding company™ defined

Notwithstanding subsection (b) of this sec-
tion, in a proceeding commenced under this sec-
tion involving two or more electric utility com-
panies of a registered holding company, refunds
which might otherwise be payable under sub-
section (b) of this section shall not be ordered
to the extent that such refunds would result
from any portion of 8 Commission order that

(1) requires a decrease in system production or

transmission costs to be paid by one or more of

such electric companies; and (2) is based upon a

determination that the amount of such de-

crease should be paid through an increase in
the costs to be paid by other electric utility
companies of such registered holding company:

Provided, That refunds, in whole ar in part,

may be ordered by the Commission if it deter-

mines that the registered holding company
would not experience any reduction in revenues
which results {rom an inability of an electric
utility company of the holding company to re-
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cover such increase in costs for the pertod be-
tween the refund effective date and the effec-
tive date of the Commission's order. For pur-
poses of this subsection, the terms *electric
utility companies’” and “registered holding com-
pany” shall have the same meanings as provid-
ed in the Public Utility Holding Company Act
of 1935, as amended [15 US.C. 79 et seq.).

(d) Investigation of costs

The Comumission upon fts own motion, or
upon the request of any State commission
whenever it can 'do so without prejudice to the
efficient and proper conduct of its affairs, may
investigate and determine the cost of the pro-
duction or transmission of electric energy by
means of {acilities under the jurisdiction of the
Commission in cases where the Commission has
no authority to establish & rate governing the
sale of such energy.

(June 10. 1920, ch. 285, pt. 11, } 206, as added
Aug. 26, 1835, ch. 687, title 11, § 213, 4D Stat.
852; amended Oct. 6. 1988, Pub. L. 100473, § 2,
102 Stat. 2299.)

Rerenences 1x TEXT

The Public Utllity Holding Company Act of 1933, re-
ferred 10 in subsec, (c), is title 1 of act Aug. 26, 1935.
ch. 687. 49 Stat 838, as amended, which is classified
generally to chapter 2C (§ 79 et seq.) of Title 15, Com-
merce and Trade. The terms “electric utility comps-
ny"” and “registered holding company™ are defined in
section T9D(BX3), (12) of Title 15. For compiete classi-
fication of this Act to the Code, see section 79 of Title
15 and Tables.

AMTNDMENTS

1988—Subsec. (a). Pub. L. 100-473. §2(1). inserted
provisions for 2 statement of reasons for listed
changes, hearings, and specification of issves.

Subsecs. (b} to (d). Pub. L. 100473, § 2(2), added sub-
sees. (b) and (¢) and redesignated former subsec. (b) as
(d).

ErrecTivi DATE OF 1988 AsMynoMENT

Section 4 of Pub. L. 100473 provided that: “The
amendments made by this Act (amending this section]
are not applicable to complaints filed or motions initi
ated before the date of enactment of this Art {OctL 6.
1888) pursuant to section 206 of the Federal Power
Act (this section): Provided, however, That such com-
plaints may be withdrawn and reflied without preju-
dice.”

TRANSPFER O FUNCTIONS

Federal Power Commission terminated and its fune-
tions with regard to estsblishment, review, and en-
forcement of rates and charges for Lransmission or
sale of electric energy. including determinations on
canstruction work in progress under this subchapter
trans{erred to Pederal Energy Reguiatory Commission

. by sections T1T2aXIXB) and 7283 of Title 42, The
Public Health and Welfare.

Executive and administrative functions of Federal
Power Commission, with certain reservations, trans-
ferred to Chairman of such Commission, with author-
fty vested in him to authorize thelr performmance by
any officer, employee. or adrinistrative unit under his
jurisdiction. by Reorg. Plan No. 9 of 1950, §§ 1. 2. eff.
May 24, 1950, 15 F.R. 3175. 64 Stat. 1265, set out as a
note under section 792 of this title,

LAMITATION ON AUTHORITY PROVIDED

Section 3 of Pub. L. 3100473 provided that: “Nothing
in subsection (c) of section 206 of the Federal Power
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Act. as amended (16 US.C. 824e(c)) shall be interpret.
ed to conler upon Lhe Pedera! Energy Regulatory
Commission any authority not granted to It elsewhere
in such Act (16 US.C. 791a et 3eq.) to issue an order
that (1) requires a decrease in system production or
transmission costs to be pzid by one or more electric
utility companies 0f 8 registered holding company:
and (2) is based upop a determination that the amount
of such decrease should be paid through an increase in
the costs to be paid by other electric utllity companies
of such registered holding company. For purposes of
this section. the terms ‘electric utility companies’ and
‘registered holding company’ shall have the same
meanings as provided in the Public Utility Holding
Company Act of 1835, as amended (15 US.C. 79 et
seq.).”

Srupny

Section 5 of Pub. L. 100-473 directed that. no earlier
than three years and no later than four years after
Oct. 6, 1988, Federal Energy Regulatory Commission
perform a study of effect of amendments to this sec-
tion. analyzing (1) impact. {f any. of such amendments
on cost of capital paid by puhlic utllities. (2) any
change in average time taken to resolve proceedings
under this section, and (3) such other matters as Com-
mission may deem appropriate in public interest, with
study to be sent to Commitlee on Energy and Natural
Resources of Senate and Committee on Energy and
Commerce of House of Representatives

§ 824f. Ordering furnishing of adequate service

Whenever the Commission, upon complaint
of & State commission, after notice to each
State commission and public utility affected
and after opportunity for hearing, shall find
that any interstate service of any public utllity
is inadequate or insufficient, the Commission
shall determine the proper, adequate, or suffi-
clent service to be furnished. and shall fix the
same by its order. rule, or regulation: Provided,
That the Commission shall have no authority
to compel the enlargement of generating facili-
ties for such purposes. nor to compel the public
utility to sell or exchange energy when to do so
would impair its ability to render adequate
service to its customers.

(June 10, 1820, ch. 285, pt. 11, § 207, ns added
Aug. 26, 1935, ch. 687, title Il §213. 49 Stat
853.)

TrANSFER Or FONCTIONS

Federa) Power Commission terminated and its func-
tions with regard to establishment, review, and en-
forcement of mtes and charges for transmission or
sale of electric energy. including determinations on
constniction work in progress undes this subchapter
transferred Lo Federal Energy Regulatory Commission
by sections 7172(aX1XB) and 7293 of Title 42, The
Public Health and Welfare.

Executive and administrative functions of Pederal
Power Commission, with certain reservations. trans.
ferred to Chairman of such Commission, with author-
ity vested in him to authorize their performance by
any officer, employee. or administrative unit under his
jurtsdiction. by Rearg. Plan No. 9 of 1950, §4 1. 2, eff.
May 24, 1850, 15 F.R. 3175, 64 Stat. 1265, set out s a
note unaer section 792 of this title.

0 824g. Ascerisinment of cost of property and depre-
ciation
(8) Investigation of properly costs

The Commission may investigate and ascer-
tain the actual legitimate cost of the property
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of every public utility. the depreciation therein,
and. when found necessary for rate-making
purposes, other facts which bear on the deter-
mipation of such cost or depreciation, and the
fair value of such property.

(b) Request for inventory and cost statements

Every public utllity upon reguest shall file
with the Commission on inventory of all or any
part of its property and a statement of the
original cost thereof. and shall keep the Com-
mission informed regarding the cost of all addi-
tions, betterments, extensions, and new con-
struction.

(June 10, 1920, ch. 285, pt. 11, § 208, as added
Aug. 26, 1935, ch. 687, title I, § 213, 48 Stat.
853.)

TRANSYER OF PURCTIONS

Pederal Power Commission terminated and its func
tions with regard (0 establishment. review, and en-
forcement of rates and charges for transmission or
sale of electric energy. including determinstions on
construction work in progress under this gsubchapter
transterred to Pederal Energy Regulstory Commission
by sections T172(aX1XB) and 7293 of Title 42, The
Public Health and Welfare.

Executive and aaministrative functions of Federal
Power Commission, with certain reservations, trans-
ferred to Chainman of such Commission. with author-
ity vested in him to authorize their performance by
any officer, employee, or administrative unit under his
jurisdiction. by Reorg. Plan No. 9 of 1950, §§ 1, 2, eff.
Msay 24, 1950. 15 F.R. 3175, 64 Stat. 1265, set out as »
note under section 792 of this title.

§ 824 References 1o State boards by Commiusion

ta) Composition of boards: force and efTect of pro-
ceedings
The Commission may refer any matter aris-
ing in the administration of this subchapter to
a board to be composed of a member or mem-
bers, as determined by the Commission, from
the State or each of the States affected or to be
affected by such matter. Any such board shall
be vested with the same power and be subject
to the same dutles and liabilities as in the case
of a member of the Commission when designat-
ed by the Commission to hold any hearings.
The action of such board shall have such force
and effect and its proceedings shall be conduct-
ed in such manner as the Commission shall by
regulations prescribe. The board shall be ap-
pointed by the Commission {rom persons nomj-
_ nated by the State commission of each State af-
fected or by the Governor of such State if there
is no State commission. Each State affected
shall be entitied to the same number of repre-
sentatives on the board unless the nominating
power of such State waives such right. The
Commission shall have discretion to reject the
nominee from any State, but shall thereupon
invite a new nomination from that State. The
members of a board shall receive such allow-
ances for expenses gs the Commission shall pro-
vide. The Commission may, when in its discre-
tion sufficient reason exists therefor, revoke
any reference to such a board.

{(b) Cooperation with State commissions

The Commission may confer with any State
commission regarding the relationship between
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rate structures, costs, accounts. charges, prac-
tices, elassifications. and regulations of public
utilities subject to the jurisdiction of such State
commission and of the Commission: and the
Commiission is authorized. under such rules and
regulations as it shall prescribe. to hold joint
hearings with any State commission in connec-
tion with any matter with respect to which the
Commission is authorized to act. The Commis-
sion is authorized in the administration of this
chapter to avalil {tself of such cooperstion, serv-
ices, records, and facilities as may be afforded
by any State commission.

(¢c) Avallability of information and reports to State
commissions; Commission experts

The Commission shall make pvailable to the
several State commissions such information
and reports as may be of assistance in State
regulation of public utllities. Whenever the
Commission can do s0 without prejudice to the
efficient and proper conduct of its affairs, it

. may upon request from a State make available

to such State as witnesses any of its trained
rate, valuation, or other experts, subject to re-
imbursement to the Commission by such State
of the compensation and traveling expenses of
such witnesses. All sums collected hereunder
shall be credited to the appropriation from
which the amounts were expended in carrying
out the provisions of this subsection.

(June 10, 1920, ch. 285, pi. IL. § 209. as added
Aug. 26, 1935, ch. 887, title IL. § 213, 49 Sta
833.) .

TRANSPER OF PUNCTIONS

Pedera]l Power Commission terminated and its func-
tions with regard (o establishment. review. and en-

‘forcermnent of rates and charges for transmission or

sale of electric energy. including determinstions on
construction work in progress under this subchapter
transferred to Federal Energy Regulatory Commission
by sections 71T2(aXIXB) and. 7293 of Title 42, The
Public Health and Welfare.

Executive snd administrative functions of Federal
Power Commission, with certain reservations, trans-
ferred to Chairman of such Commission, with author-
ity vested in him to suthorize their performance by
any officer, employee, or administrative unit under his
jurisdiction, by Reorg. Plan No. 9 of 1950, §51. 2. eff.
May 24, 1956, 1S P.R. 3175, 64 Stat. 1265. set out as &
note under section 792 of this title.

SerTion REIFZRRID T0 I OTHER SICTIONS

ug‘hk scction is referred to in section 8391 of this
e.

§ 824i. Interconnection suthority

(a) Powers of Commiasion: application by State regu-
latory suthority

(1) Upon application of any electric utility,
Federal power marketing agency, geothermal
power producer (including a producer which is
not an electric utflity), qualifying cogenerator,
or qualifying small power producer. the Com-
mission may issue an order requiring—

(A) the physical connection of any cogen-
eration facility, any small power production
{acility, or the transmission facilities of any
electric utility, with the facilities of such ap-
plicant,

1796 -

DOE003-0440



§ R24j

(B) such action as may be necessary (o
make effective any physical connection de-
scribed In subparsgraph (A), which physical
connection is ineffective for any reason, such
as inadequate Size, poor maintenance, Or
physical unreliabflity,

(C) such sale or exchange of electric energy
or other coordinatfon, as may be necessary to
carry out the purpases of any order under
subparagraph (A) or (B), or

(D) such increase in transmission capacity
as may be necessary to carry out the purposes
of any order under subparagraph (A) or (B).

(2) Any State regulatory authority may apply
to the Commission for an order for any action
referred to in subparagraph (A), (B). (C), or (D)
of paragraph (1). No such order may be lssued
by the Commission with respect to a Federal
power marketing agency upon application of &
State regulatory authority.

(b) Notice, hearing and determination by Commission

Upon receipt of an application under subsec-
tion (a) of this section, the Commission shall—
(1) issue notice to each affected State regu-
istory authority, each affected electric utility,
each affected Federal power marketing
agency, each affected owner Or operator of a
cogenergtion facility or of & small power pro-
duction facllity, and to the public.
(2) afford an opportunity for an evidentiary
hearing, and
(3) make a determination with respect to
the matters referred to in subsection (¢) of
this section.
(c) Necessary fimdings
No order may be issued by the Commission
under subsection (3) of this section unless the
Commission determines that such order—
(1) is in the public interest.
(2) would—
(A) encourage overall conservation of
energy or capital,
(B) optimize the efficiency of use of facili-
ties and resources. or
(C) improve the reliability of any electric
utflity system or Federal power marketing
sgency to which the order applies, and

(3) meets the requirements of section 824k

of this title.
{d) Motion of Commmission

The Commission may, on its own motion,
after compliance with the requirements of
paragraphs (1) and (2).of subsection (b) of this
section, issue an order requiring any action de-
scribed in subsection (aX1) of this section {f the
Commission determines that such order meets
the requirements of subsection (¢) of this sec-
tion. No such order may be issued upon the
Commission’s own motion with respect to a
Federal power marketing agency.

(e) Definitions

(1) As used in this secuon. the term “facili-
ties” means only facilities used for the geners-
tion or transmission of electric energy.

(2) With respect to an order issued pursuant
to an spplication of a qualifying cogenerator or
quailfying small power producer under subsec-
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tion (aX1) of this section. the term “facilities of
such applicant™ means the quslifying cogenera-
tion facilities or qualifying small power produc-
tion facilities of the applicant. as specified in
the application. With respect to an order issued

pursuant to an applicetion under subsection .

(aX2) of this section. the term “facilities aof
such applicant™ means the qualifying cogenera-
tion facilities, qualifying small power produc-
tion facilities, or the transmission facilities of
an electric utility, as specified in the spplica-
tion. With respect to an order issued by the
Commission on its own motion under subsec-
tion (d) of this section, such term means the
qualifying cogeneration facilities, qualifying
small power production facflities, or the trans-
mission facilities of an electric utility, as spec!
fied in the proposed order.

(June 10, 1920, ch. 285, pt. I1, § 210, as added
Pub. L. 85-617. title II, § 202, Nov. 8, 1978, 92
Stat. 3135, amended June 30, 1880, Pub. L.
96-294, title VI, § 643(aX2), 04 Stat. 770.)

© AMYNDMENTS

1880-—Subsec. (aK1). Pub. L. 96-294 added applicabil-
ity to peothermal power producers.

TrANSPER OF FORCTIONS

The Federsl Power Commission was terminated and
fts functions. personnel, property. funds, etc.. were
transferred to the Becretary of Energy (except for cer-
tain functions which were transferred to the Pederal
Energy Regulatory Commission) by sections 7351(b).
71710}, T17%a), 7291, and 7293 of Title 42. The Public
Heslth and Welfare.

STUDY AND REPORT TO CONCRESSIONAL COMMITIELS ON
APPLICATION Or Provisions ROATING TO COGENERA-
TION, SMALL POWIR PRODUCTION, AND INTERCONNEC-
TION AUTHORITY TO HYDROLLECTRIC PowEm FacilLl-
TIRS :

For provisions requiring the Federa] Energy Regula-
tory Commissian (o conduct a study and report to
Congress on whether the benefits of this section and
section 824a-3 of Lhis title shouid be applied to hydro-
electric power facilities utilizing new dams or diver-
sions, within the meaning of section 824a-%Kk) of this
title, see section B(d) of Pub. L. 99495, set out as a
note under section $§24a-3 of this title.

SecTioN REFIRRED TO IN OTHFR SECTIONS

This section is referred to in sections 824. B24a-3,
8244. 824k of this title.

§ 824j. Wheeling authority

(s) Transmission service by sny electric utifity;
notice, hearing and findings by Commissien

Any electric utility, Federal power marketing
agency, or any other person generating electric
energy for sale for resale, may apply to the
Commission for an order under this subsection
requiring a transmitting utility to provide
transmission services (including any enlarge-
ment of transmission capacity necessary Lo pro-
vide such services) to the applicant. Upon re-
ceipt of such application, after public notice
and notice to each affected State regulatory au-
thority, each affected electric utility, and each
affected Pederal power marketing agency, and
after affording an opportunity for an evidentia-
ry hesring, the Commission may issue such
order {f it finds that such order meets the re-
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quirements of section 824k of this title, and
would otherwise be In the public interest. No
order may be issued under this subsection
unless the applicant has made & request for
transmission services to the transmitting utility
that would be the subject of such order at Jeast
60 days prior to its filing of an application for
such order.

{b) Reliability of electric service

No order may be issued under this section or
section B24i of this title i1, after giving consider-
ation to consistently applied regional or nation-
al reliability standards, guidelines, or criteria,
the Commission finds that such order would
unreasonsbly impair the continued reliability
of electric systems affected by the order.

(c) Replacement of electric energy

(1) Repealed. Pub. L. 102-486, title VII,
§ 721(4XA), Oct. 24. 1892, 106 Stat. 2915.

(2) No order may be issued under subsection
() or (b) of this section which requires the
transmitting utility subject to the order to
transmit, during any period, an amount of elec-
tric energy which replaces any amount of elec-
tric energy—

(A) required to be provided to such appH-
cant pursuant to a contract during such
period, or

(B) currently provided to the applicant by
the utility subject to the order pursuant to &
rate schedule on flle during such period with
the Commission: Provided. That nothing in
this subparagraph shall prevent an spplica-
tion for an order hereunder to be filed prior
to termination of * modification of an existing
rate schedule: Provided, That such order
shall not become effective until termination
of such rate schedule or the modification be-
comes effective.

{d) Termination or modification of order: notice,
hesring and findings of Commission; contents of
order; inclusion in order of terms and conditions
agreed upon by parties )

{1) Any transmitting utility ordered under
subsection (a) or (b) of this saction to provide
transmission services may apply to the Commis-
sion {or an order permitting such transmitting
utility to cease providing all, or any portion of,
such services. After public notice, notice to each
affected State regulatory authority, esch af-
fected Federal power marketing sgency. each
affected transmitting utility, and each affected
electric utllity. and after an opportunity for an
evidentiary hearing, the Commission shall issue
an order terminating or modifying the order
issued- under subsection (a) or (b) of this sec-
tion, If the electric utllity providing such trans-
mission services has demonstrated, and the
Commission has found, that—

(A) due to changed circumstances, the re-
quirements applicable, under this section and
section 824k of this title, to the issuance of an
order under subsection (a) or (b) of this sec-
tion are no longer met, or?

* 50 1n sriginal. Probadly should be “or™.
* 8o in origing). The word “or~ probedly should not appear.
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(B) any transmission capacity of the utility
providing transmission services under such
order which was, at the time such order was
issned, in excess of the capacity necessary to
serve its own customers iS no longer {n excess
of the capacity necessary for such purposes.
or

(C) the ordered transmission services re-
quire enlargement of transmission capacity
and the transmitting utility subject to the
order has failed. after making a good faith
effort, to obtain the necessary approvals or
property rights under applicable Pederal,
State, and local laws,

No order shall be issued under this subsection
pursuant to a {inding under subparagraph (A)
unless the Commission finds that such order is
in the publie interest.

" (2) Any order issued under this subsection

or modifying an order issued under
subsection (a) or (b) of this section shall—
(A) provide for any appropriale compensa-
tion, and
(B) provide the affected electric utilities
adequate opportunity and time to—

(i) make suitable alternative arrange-
ments {or any transmission services termi-
nated or modified, and

(1) insure that the interests of ratepayers
of such utilities are adequately protected.

(3) No order may be issued under this subsec-
tion terminating or modifying any order issued
under subsection (a) or (b) of this section if the
order under subsection (a) or (b) of this section
includes terms and conditions agreed upon by
the parties which—

(A) fix a period during which transmission
services are to be provided under the order
under subsection (a) or (b) of this section. or

(B) otherwise provide procedures or meth-
ods for terminating or modifying such ‘order
(including, if sppropriste, the return of the
transmission capacity when necessary to take
into account an increase, after the issuance of
such order, in the needs of the transmitting
utility subject to such order for transmission
capacity). :

(e) “Facilities”™ defined
As used in this section. the term “facilities”

means only facilities used for the generation or
transmission of electric energy.

(June 10, 1920, ch. 285, pt. 11, § 211, as sdded
Pub. L. 85-617, title 11, § 203, Nov. 9, 1978, 92
Stat. 3136; amended June 30. 1980, Pub. L.
96-294. title V1, §643(aX3), B4 Stat. 770; Oct.
16, 1986, Pub. L. 99495, § 15, 100 Stat. 1257
Oct. 24, 1892, Pub. L. 102486, title VII, § 721,
106 Btat. 2915.)

1982—Subsec. (a). Pub. L. 102488, § 721(1). amended
first gentence generally. Prior 0 amendment. first sen-
tence read as follows: “Any electric utility, geothermal
power producer lincluding a producer which is not an
electric utllity), or Pederal power marketing sgency
may epply to the Commission for an order under this
subsection requiring any other electric utllity to pro-
vide tranmmission services to the applicant (incjuding
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any enlargement of transmission capacily néces$ary to
provide such services).”

Pub. L. 102-486. § 721(2). in second sentence, substi-
tuted “the Commission may issue such order If it finds
that such order meets the requirements of section
824Kk of this title, and would otherwise be in the public
interest. No order may be issued under this subsection
uniess the applicant has made s request for transmis-
sion services to the transmitting utility that would be
the subject of such order at least 60 days prior to its
1iling of an application for such order.” for “the Com-
mission may issue such order U it hnds that such
order—

(1) is in the public interest.
*(2) would—
“(A) conserve a significant amount of energy.
(B} significantly promote the efficient use of fa-
cilities and resources, or
<C) improve the reliability of any electric utility
system to which the order applies, and
*(3) meets the requirements of section 824k of this
title.”

Subsec. (b). Pub. L. 102-486, §721(3), amended
subsec. (b) generally, substituting provisions relating
to reliability of electric service for provisions which re-
lated to transmission service by sellers of electric
energy for resale and notice, hearing, and determina.-
tions by Commission

Subsec. (¢). Pub. L 1024886, § 721(4), struck out pars.
<1), €3), and (4), and substituted “which requtires the
transmitting™ for “which requires the electric” in in-
troductory provisfons of par. (2). Prior to amendment,
pars. (1), (3), and (4) read as {ollows:

(1) No order may be issued under subsection {a) of
this section uniess the Commission determines that
such order would reasonably preserve existing com-
petitive relationships.

*(3) No order may be issued under the authority of
subsection (a) or (b) of this section which is inconsist-
ent with sny State law which governs the retail mar-
keting areas of electric utllities.

**(4) No order may be issued under subsection (s) or
(b) of this section which provides for the transmission
of electric energy directly to an ultimate consumer.”

Subsec. (d). Pub. L. 102488, §721(6), in first sen-
tence substituted “transmitting™ for “electric” before
“utflity” in two places, in second sentence inserted
“each affected transmitting utflity,” before “and each
affected electric utility™, in par. (1) substituted *, or
for period at end of subpar. (B) and added subpar. (C),
and in par, (3XB) substituted “transmitting’ for ~elec-
tric” before “utility”.

1986—Subsec. (eX2XB). Pub. L. §9-495 inserted pro-
visions that nothing in this subpersgraph shall pre-
vent an application for an order hereunder to be filed
prior to termination or modification of an existing
rate schedule, provided that such order shall not
become effective until termination of such rute sched-
ule or the modification becomes effective.

1880—Subsec. (a). Pub. L. 96-284 sdded applicadbility
to geothermal power producers.

Errecrive DAtz or 1986 Asxwoament

Amendment by Pub. L. 89495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1888, see acction 18 of Pub. Lo
99495, set out as s note under section 787 of this title.

8taTz AUTHORITIES. CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 10 be con-
strued ss affecting or intending to affect, or in any
way o interfere with suthority of any State or jocal
government relating to environmental protection or
siting of facilities, see section 731 of Pub. 1. 102-486,

- set out as & note under section 79 of Title 15. Com-
merce and Trade.

Twansrzx or PURCTIONS

The Pederal Power Commission was terminated and
its functions. personnel, property, funds, etc.. were
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transferred to the Secretary of Energy (except for cer-
tain functions which were transferred to the Federa)
Energy Regulatory Commission) by sections 7181¢b,
TI71(a), T172(a). T291. and 7293 of Title 42, The Public
Health and Welfare.

SzcTion RIFERRED TO IN OTHEIX SECTIONS

This section is referred to in sections 824, 824a-3.
824k, 825n. 8250. 8250-1 ol this title: title 26 section
142.

§ 824k. Orders requiring interconnection or wheeling

(a) Rates, charges, terms, and conditions for whole-
sale transmission services

An order under section 824j of this title shall
require the transmitting utility subject to the
order to provide wholesale transmission services
at rates, charges, terms, and conditions which
permit the recovery by such utility of all the
costs incurred in connection with the transmis-
sion services and necessgry associated services,
including, but not limited to. an appropriate
share. if any, of legitimate, verifiable and eco-
nomic costs, including taking into account any
benpefits to the transmission system of provid-
ing the transmission service, and the costs of
any enlargement of transmission facilities.
Such rates, charges, terms, and conditions shall
promote the economically efficient transmis-
sion and generation of electricity and shall be
just and reasonable, and not unduly discrimina-
tory or preferential. Rates, charges, terms, snd
conditions for transmission services pravided
pursuant to an order under section 824j of this
title shall ensure that, to the extent practica-
ble, costs ineurred in providing the wholesale
trapsmission services, and properly allocable to
the provision of such services, are recovered
from the applicant for such order and not from
a transmitting utility's existing wholesale,
retail, and transmission customers.

(b) Repealed. Pub. L. 102486, title VII, § 722(1). Oct.
24, 1992, 106 Stat. 2916

(c) Issuance of proposed order; sgreement by parties
to termns and coaditions of order; approval by
Commission; inclusion in final order: (siture to
agree .

(1) Before issuing an order under section 824i
of this title or subsection (&) or (b) of section
824) of this titie, the Commission shall issue a
proposed order and set a ressonable time for
parties to the proposed interconnection or
transmission order to agree to terms and condi-
tions under which such order is to be carried
out, including the spportionment of caosts be-
tween them and the compensation or reim-
bursement reasonably due to any of them. Such
proposed order shall not be reviewable or en-
forceable in any court. The time set for such
parties to agree to such terms and conditions
may be shortened if the Commission deter-
mines that delay would jeopardize the attain.
ment of the purposes of any proposed order.
Any terms and conditions agreed to by the par-
ties shall be subject to the approval of the
Commission.

(2)(A) If the parties agree as provided in para-
graph (1) within the time set by the Commis-
sion and the Commission approves such agree-
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ment, the terms and conditions shall be includ-
ed in the final order. In the case of an order
under section 824i of this title, {{ the parties
fall to agree within the time set by the Commis-
sion or if the Commission does not approve any
such agreement, the Commission shall pre-
scribe such terms and conditions and include
such terms and conditions in the final order.

(B) In the case of any order applied for under
section 824j of this title, if the parties fail to
agree within the time set by the Commission,
the Commission shall prescribe such terms and
conditions in the {inal order.

td) Sta of x for &

If the Commission does not issue any order
applied for under section 824i or 824j of this
title, the Commission shall, by order, deny such
application and state the reasons for such
denial
(e¢) Savings provisions

(1) No provision of section 824i, 824}, 824m of
this title, or this section shall be treated as re-
quiring any person to utilize the authority of
any such section in lieu of any other authority
of law. Except as provided in section 824i, 824j,
824m of this title, or this section. such sections
shall not be construed as limiting or impairing
any authority of the Commission under any
other provision of law,

(2) Sections 8241, 824j, 8241, 824m of this title,
and this section. shall not be construed to
modify. impair, or supersede the antitrust laws.
For purposes of this section. the term ‘“‘anti-
trust laws” has the meaning given in subsection
{a) of the first sentence of section 12 of title 15,
except that such term includes section 45 of
title 15 to the extent that such section relstes
to unfair methods of competition.

(1) Effective dste of order; hearing: notice; review

(1) No order under section 824i or 824 of this
title requiring the Tennessee Valley Authority
(hereinafter in this subsection referred to as
the *“TVA") to take any action shall take effect
for 60 days following the date of tssuance of the
order. Within 60 days following the issuance by
the Commission of any order under section 824}
or of section 824j of this title requiring the
TVA to enter into any contract for the sale or
delivery of power, the Commission may on its
own motian initiate, or upon petition of any ag-
grieved person shall initiate, an evidentiary
hearing to determine whether or not such sale
or delivery would result in violation of the third
sentence of section 15&(a) of the Tennessee
Valley Authority Act of 1933 (16 US.C. 831n4),
hereinafter in this subsection referred to &5 the
TVA Act [16 US.C. 83] et seq.].

(2) Upon initiation of any evidentiary hearing
under paragraph (1), the Commiszsion shall give
notice thereof to any applicant who applied for
and obtained the order Irom the Commission.
to any electric utility or other entity subject to
such order. and to the public, and shall prompt-
ly make the determination referred to in para-
graph (1). Upon initiation of such hearing, the
Commission shall stay the effectiveness of the
order under section 8241 or B24j of this title
tm;.:! whichever of the following dates is appli-
cable—
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(A) the date on which there is 8 {inal deter-
mination (including any judicial review there-
of under paragraph (3)) that no such viola- -
tion would result from such order, or

(B) the date on which a specific authoriza-
tion of the Congress (within the meaning of
the third sentence of section 15d(a) of the
TVA Act [16 U.S.C. 831n-4(a))) takes effect.

(3) Any determination under paragraph (1)
shall be reviewable only in the appropriate
court of the United States upon petition filed
by any aggrieved person or municipality within
60 days after such determination. and such
court shall have jurisdiction to grant appropri-
ate relief. Any applicant who applied for and
obtained the order under section 824i or 824 of
this title, and any electric utility or other entity
subject to such order ghall have the right to in-
tervene in any such proceeding in such court.
Except for review by such court (and any
appesal or other review by &n appellate courst of
the United States). no court shall have jurisdic-
tion to consider any action brought by any

‘person to enjoin the carrying out of any order

of the Commission under section 8241 or section
824) of this title requiring the TVA to take any
action on the grounds that such action requires
a specific authorization of the Congress pursu-
ant to the third sentence of section 15d(a) of
the TVA Act {16 US.C. 831n-4(a)).

{g) Prohidition on orders inconsistent with retail
marketing areat
No order may be issued under this chapter
which is inconsistent with any State law which
governs the retail marketing areas of electric
utilities.
(h) Prohibition on mandatory retsil wheeling and
sham wholesale transactions

No order issued under this chapter shall be
conditioned upon or require the transmission of
electric energy:

{1) directly to an ultimate consumer, or

(2) to, or for the benefit of, an entity if such
electric energy would be sold by such entity
directly to an ultimate consumer, unless:

(A) such entity is a Federal power market-
ing agency: the Tennessee Valley Authority:
a State or any political subdivision of a
State (or an agency, authority. or instru-
mentality of a State or a political subdivi-
sion); a corporution or association that has
ever received a loan for the purposes of pro-
viding electric service from the Administra-
tor of the Runul Electrification Administra-
tion under the Rural Electrification Act of
1836 {7 US.C. 901 et 3eq.); B person having
an obligation arising under State or local
law (exclusive of an obligation arising solely
{from a contract entered into by such
person) to provide electric service to the
public: or any corporation or association
which is wholly owned, directly or indirect-
1y, by any one or more of the foregoing; and

(B) such entity was providing electric
service to such ultimate consumer on Octo-
ber 24, 1992, or would utiize transmission
or distribution facflities that it owns or con-
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trols to deliver all such electric energy to
such electric consumer.

Nothing in this subsection shall affect any au-
thority of any State or local government under
State law concerning the transmission of elec-
tric energy directly to an ultimate consumer.

(i) Laws applicable Lo Federal Columbia River Trans-
mission System

(1) The Commission shall have authority pur-
suant to section 824§ of this title, section 824 of
this title, this section, and section 824! of this
title to (A) order the Administrator of the Bon-
neville Power Administration to provide trans-
mission service and (B) establish the terms and
conditions of such service. In-applying such sec-
tions 1o the Federal Columbia River Transmis-
sion System, the Commission shall assure
that—

(1) the provisions of otherwise applicable
Federal laws shall continue in full force and
effect and shall continue to be applicable to
the system; and )

(ii) the rates for the transmission of electric
power on the system shall be governed only
by such otherwise applicable provisions of law
and not by any provision of section 824i of
this title, sectibn 824j of this title, this sec-
tion. or section 824! of this title. except that
no rate for the transmission of power on the
system shall be unjust, unreasonable, or

unduly discriminatory or preferential, as de- .

termined by the Commission.

(2) Notwithstanding any other provision of
this chapter with respect to the procedures for
the determination of terms and conditions for
transmission service—

(A) when the Administrator of the Bonne-
ville Power Administration either (i) in re-
sponse to 8 written request for specific trans-
mission service terms and conditions does not
offer the requested terms and conditions, or
(1) proposes 0 establish terms and conditions
of general applicability for transmissfon serv-
ice on the Federal Columbia River Transmis-
sion System, then the Administrator may pro-

vide opportunity for a hearing and, in so -

doing, shall—

(I) give notice in the Feders! Register and
state in such notice the written explanation
of the reasons why the specific terms and
conditions for transmission services are not
being offered or are being proposed;

(II) sdhere to the procedural! require-

ments of paragraphs (1) through (3) of sec--

tion B839%e(l) of this title, except that the
hearing officer shall, unless the hearing of-.
ficer becomes unavailabie to the agency,
make & recommended decision to the Ad-
ministrator that states the hearing officer's
findings and conclusions. and the reasons or
basis thereof, on all materisl {ssues of fact,
h\:rl. or discretion presented -on the record;
an .

(III) make a determination, setting {forth
the reasons for reaching any findings and
conclusions which may differ from those of
the heartng officer, based on the hearing
record, consideration of the hearing offi-
cer’'s recommended decigion, section 824§ of
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this title and this section. as amended by
the Energy Policy Act of 1992, and the pro-
visions of law &s preserved in this section;
and

(B) if application is made to the Commis-
sion under section 824j of this title for trans-
mission service under terms and conditions
different than those offered by the Adminis-
trator. or {following the denial of a request for
transmission service by the Administrator,
and such application is filed within 60 days of
the Administrator's final determination and
in accordance with Commission procedures.
the Commission ghall—

(1) in the event the Administrator has
conducted a hearing as herein provided for

- (D accord parties to the Administrator's
hearing the opportunity to offer for the

Commission record materials excluded by

the Administrator from the hesring record,

() accord such parties the opportunity to

submit faor the Commission record com-

ments on appropriate terms and conditions,

(II1) afford those parties the opportunity

for a hearing if and to the extent that the

Commission finds the Administrator's hear-

ing record to be insdequate to support a de-

cision by the Commission, and (IV) estab-
lish terms and conditions for or deny trans-
mission service based on the Administra-
tor's hesaring record, the Commission
record, section 824 of this title and this sec-
tion, as amended by the Energy Policy Act
of 1892, and the provisions of law a&s pre-
served in this section, or

(11) in the event the Administrator has not
conducted a hearing as herein provided for.
determine whether to issue an order for
transmission service in accordance with sec-
tion 824) of this title and this section. in-

cluding providing the opportunity for a

hearing.

(3) Notwithstanding those provisions of sec-
tion 825l(b) of this title which desgignate the
court in which review may be obtained. any
party to a proceeding concerning transmission
service sought to be furnished by the Adminis-
trator of the Bonneville Power Administration
seeking review of an order issued by the Com-
mission in such proceeding shall obtain a
review of such order in the United States Court
of Appeals for the Pacific Northwest, as that

‘region is defined by section 839a(14) of this

title. -

(4) To the extent the Administrator of the
Bonneville Power Administration cannot be re-
quired under section 824§ of this title, as =
result of the Administrator's other statutory
mandates, either to (A) provide transmission
service to an gpplicant which the Commission
would otherwise arder, or (B) provide such serv-
fce under rutes, terms, and conditions which
the Commission would otherwise reguire, the
applicant gshall not be required to provide simi-
lar transmission services to the Administrator
or to provide such services under similar rates
terms, and conditions.

(3) The Commimgion shall not iegue any order
under section 824( of this titie, section 834§ of
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this title, this section, or section 824! of this
title requiring the Administrator of the Bonne-
ville Power Administration to provide transmis-
sion service If such an order would impair the
Administrator's ability to provide such trans-
mission service to the Administrator's power
and transmissiop customers in the Paclfic
Northwest, as that region is defined in section
839a(14) of this title, as is needed to assure ade-
quate and relisble service to Joads in that
region.

(j) Equitability within territory restricted electric sys-

tems

With respect to an electric utility which is
prohibited by Federal law from being a source
of power supply. elther directly or through s

distributor of its electric energy, outside an -

area set forth in such law, no order issued
under section 824j of this title may require such
electric utility (or a distributor of such electric
utility) to provide transmission services to an-
other entity if the electric energy to be trans-
mitted will be consumed within the area set
forth in such Federal law, unless the order is in
furtherance of & sale of electric energy to that
electric utility: Provided, however, That the
foregoing provision shall not apply to any area
served at retail by an electric transmission
system which was such & distributor on October
24, 1992, and which before October 1, 1991, gave
its notice of termination under its power supply
contract with such electric utility.

(k) ERCOT utilities
(1) Rates

Any order under section 824§ of this title re-
quiring provision of transmission services in
whole or in part within ERCOT shall provide
that any ERCOT utllity which is not & public
utility and the transmission facilities of
which are actually used for such transmission
service is entitled to receive compensation
based, insofar as practicable and consistent
with subsection (a) of this section, on the
transmission ratemaking methodology used
by the Public Utility Commission of Texas.

(2) Definitions

For purposes of this subsection—

{A) the term “ERCOT" means the Elec-
tric Reliability Councll of Texass and

(B) the term “ERCOT utility™ mezans &
transmitting utflity which is & member of
ERCOT.

(June 10, 1920, ch. 285, pt. II, § 212, as added
Pub. L. 95-617, title I1. § 204(a), Nov. 9, 1978, 92
Stat. 3138 amended Oct. 24, 1992, Pub. L
102488, title V11, § 722, 106 Btat. 2916.)

Rnnmusui‘ut

The TVA Act. referred Lo In subsec. (X 1), means act
May 18, 1933, ch. 32. 48 Stat. $8.as amended, known as
the Tennessee Valley Authority Act of 1933, which is
classified generally to chapter 12A (§ 831 et seq.) of
this title. Por complete ciassificstion of this Act to the
Code. see section 831 of this Utle and Tables.

The Rural Electrification-Act 0f 1936, referred to in
subsec. (hX2XA). ts act May 20, 1936, ch. 432, 49 Stat.
1363, as amended., which is dassified generally to
chapter 31 (§801 et s2q.) of Title 7, Agriculture, Por
complete classification of this Act Lo the Code, sce sec-
tion 9201 of Title 7 ang Tables.

The Energy Policy Act of 1992, referred (o in subsec.
GX2HKAXIILL (BXY) is Pub. L. 102486 Oct. 24, 1992,
106 Stat. 2778. For complete classification of this Act
to the Code, see Short Title note set out under section
13201 of Title 42, The Public Health and Welfere and

Tables.
AMYNDMENTS

1982—Subsec. (2). Pub. L. 102486, § 722(1). added
subsec. (a) and struck out former subsec. (a) which re-
lated to determinations by Commission.

Subsec. (b). Pub. L. 102-488. § 722(1), struck out
subsec. (b) which required applicants for orders to be
ready, willing. and abje to reimburse parties subject to
such orders.

Subsec. (e). Pub. L. 102-485. § 722(2), amended
subsec. (¢) generally. Prior to amendment. subsec. (e)
reiated to utilization of interconnection or wheeling
authority in lieu of other authority and limitation of

Commission authority.
Subseck. (g) to (k). Pub. L. 102-486, § 722(3). added

subsecs. () to (k).

8tatz AvraoriTixs; CONSTRUCTION

Nothing in smendment by Pub. L. 102-486 Lo be con-
strued a3 aflfecting or intending to affect. or n any
way to interfere with, suthority of any State or locex!
government relating to environmental protection or
siting of facllities gee section 731 of Pub. L 102-486,
set out xs 8 note under section 79 of Title 15, Com-
merce and Trade.

Transrzn or FURCTIONS

The Pederal Power Commiszion was terminated and
its functions, personnel, property., funds, etc.. were
transferred 1o the Secretary of Energy (except for cer-
tain functions which were transferred to the Pederal
Energy Regulstory Commission) by sections 7131(b).
T172(n), TYTAaL 7201, and 1293 of Title 42. The Public
Health and Welfare.

SxcTIoN REyEaned 10 1x OTHER Secnions

Thiz section is referred to in sections 824, 824a-3.
8241, 824, 825n, 8250, 8250-1 of this title.

§ 8241 Information requiremwents

(a) Reqoests for wholesale tra ission services

Whenever any electric utility, Pederal power
marketing agency, or any other person generat-
ing electric energy for sale for resaie makes a
good faith request 1o a transmitting utility to
provide wholesale transmission services and re-
quests specific rates and charges, and other
terms and conditions, unless the transmitting
utility agrees to provide such services at rates,
charges, terms and conditions acceptable to
such person, the transmitting utility shall,
within 60 days of its receipt of the request, or
other mutually agreed upon period, provide
such person with a detafled written explana-
tion, with specific reference to the facts and cir-
cumstances of the request, stating (1) the trans-
mitting utility’s basis for the proposed rstes,
charges, terms. and conditions for such services,
and (2) its analysis of any physical or other
constraints affecting the provision of such serv-
ices.

{b) Transmission capacity and constrainys

Not later than 1 year after October 24, 1992,
the Commission shall promulgate & rule requis-
ing that information be submitted annually to
the Commission by transmitting utilities which
is adequate to inform potential transmission
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customers. State regulatory authorities, gnd
the public of potentially available transmission
capacity and known constraints.

(June 10, 1920, ch. 285, pt. I1. § 213, as added
Oct. 24, 1992, Pub. L. 102-486, title VII, §723.
106 Stat. 2819.)

STATE AUTHORITIES. CORSTRUCTION

Nothing in this section Lo be construed as affecting
or intending to affect. or in any way to interfere with,
authority of any State or local government relating to
environmental protection or siting of facllities, ace sec-
tion 731 of Pub. L. 102486, set out as 8 note under sec-
tion 79 of Title 15, Commerce and Trade.

SzCTIoN REFIRRED 1O N OTHER SIXCTIONS

This section is referred to in cections 824k, 825n,

B8250. 8250-1 of this titie; title 26 section 142,

§824m. Sales by exempt wholesale generntors

No rate or charge received by an exempt
wholesale generator for the sale of electric
energy shall be lawful under section 834d of
this title {f, after notice and opportunity for
hearing, the Commission finds that such mate
or charge results from the receipt of any undue
preference or advantage from an electric utility
which is an associgte company or an afffliste of
the exempt wholesale generator. For purposes
of this section, the terms “associate company”
and “affiliate” shall have the same meaning as
provided in section 79b(a) of title 15.

(June 10, 1920, ch. 285, pt. I1. § 214, as added
Oct. 24, 1992, Pub. L. 102-486, title VII, § 724,
106 Stat. 2920.)

STATE AUTHORITIES. CORSTRUCTION

" Nothing in this section to be consirued as affecting
or intending to affect, or in any way to (nterfere with,
suthority of any State or local government relating to
environmental protection or siting of facllities. see sec-
tion 731 of Pub. L. 102486, set out as & pote under sec-
tion 79 of Title 15, Commerce and Trade.

SrcTion ROyomren 70 1% OTHER SICTIONS

This section is referred to in sections 824k, 825n,
2850. 8250-1 of this title.

X RErzaerv 10 v OTHIR SrcTiOonS
is referred to in secthon 824 of this

6§ 825. Accounts &

ts) Duty to keep .

Every licensee and Pyblic utflity shall make,
keep, and preserve for
counts, records of cost-g
correspondence, memo;
Aymission may by
rules and regulations prescribe NECESSAry or
appropriate for purposes of the 2
of this chapter, including accounts,
memoranda of the generation.

tion therewith, and receipts and expendid
with respect to any of the foregoing: P i
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. That nothing in this chapter shall re-
likve any public utility from keeping any ac-
ounts, memorsnda, or records which such
public utility may be required to keep by or
nder authority of the laws of any State. The
omymission may prescribe a system of accounts

onoey

.to b4 kept by licensees and public utilities and

may {lassify such licensees and public utilities
and ptrescribe a system of accounts for each
class. e Commission, after notice and oppor-
tunity for hearing, may determine by order the
accounty in which particular outlays and re-
ceipts sijall be entered, charged, or credited.
The burdyn of proof to justify every accounting
entry quejtioned by the Commission shall be

on the perfon making, authorizing, or requiring
such entry.\and the Commission may suspend 8
charge or crydit pending submission of satisfac-
tory proof in\support thereof.
(b) Accems to arll examination by the Commission
‘The CommisyYion shall at all times have access
to and the rigi to inspect and examine all ac-
counts, records) and memoranda of licensees

and public utilitles, and it shall be the duty of
such licensees arpl public utilities to furnish to
the Commission. Wwithin such reasonable time
as the Commissiori may order, any information
with respect therdto which the Commission
may by order requife. including copies of maps,
contracts, reports of\engineers, and other data,
records, and papers. ynd to grant to all agents
of the Commission fApe access to its property
and its accounts, recorys, and memoranda when
requested so to do. No\member, officer. or em-
ployee of the Commissiqn shall divulge any fact
or information which niy come to his knowl-
edge during the course ok examination of books
or other sccounts, as hyreinbefore provided,
except insofar as he may be directed by the
Commission or by a court.

(e) Controlling individual

The books, accounts, memdyanda, and records
of any person who controls, d 1y or indirect-
ly. 2 licensee or public utility jubject to the ju-
risdiction of the Commission, and of any other
company controlled by such p&son, insofar as
they relste to transactions withpr the business
of such licensee or public utiliti\ shall be sub-
ject to examination on the orde) of the Com-
mission.

(June 10, 1920, ch. 285, pt. ITl, § I¢1, as added
Aug. 26, 1935, ch. 687, title IT, § 213. 49 Stat.
854.)
TwANSPER OF PUNCTIONS

Federal Power Commission terminated arly its func-
tions, personnel, property, funds, etc., erred to
Secretary of Energy (except for certain ons
which were transferred to Pederal Reyulatory
Commizsion) by sections 7151(b). 7171a), §172(a).

7291, and 7293 of Title 42, The Public Health
fare.

Executive and administrative functions of
Power Commission, with certain reservations,
ferred to Chabrman of such Commission. with sufor-
Ity vested in him to authotize their performancd by
any officer, employee. or administrative unit undertis
jurisdiction. by Reorg. Plan Ro. § of 1850, §§ 1, 2. &f.
May 24. 1950. 15 PR 3175. 64 Stat 1265, set oot
note under section 792 of this title.

d Wel-
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as to the expenditure of funds derived from the
sale of bonds under this section covering the
piriod not covered by any such previous state-
mént or report. Such bonds shall be in such
fortns and denominations, shall mature within
sucl periods not more than fifty years from the
daté\ of their issue. may be redeemable at the
option of the Corporation before maturity in
such fpanner as may be stipulated therein, ahall
bear uch rates of interest not exceeding 3%
per cefpftum per annum, shall be subject to such
terms And conditions, shall be {ssued in such
mannerfnd amount, and sold at such prices, as
may be Arescribed by the Corporation with the
approval pf the Secretary of the Treasury. Pro-
vided. THat such bonds shall not be sold at
such priced or on such terms as to afford an in-
vestment yield to the holders in excess of 3%
per centum\per annum. Such bonds shall be
fully and unipnditionally guaranteed both as to
interest and frincipal by the United States, and
such guarant} shall be expressed on the face
thereof, and s&ch bonds shall be lawful invest-
ments, and ma} be accepted as security, for all
fiduciary, trust\and public funds, the invest-
ment or deposit &1 which shall be under the au-
thority or contr® of the United States or any
officer or officers thereof. In the event that the
Carporation should not pay upon demand when
due, the principal &, or interest on, such bonds.

the Secretary of th§ Treasury shall pay to the -

holder the amount thereof, which is authorized
to be appropriated dut of any moneys in the
Treasury not othefwise appropriated, and
thereupon to the exte§t of the amount so paid
the Secretary of the Tteasury shsall succeed to
all the rights of the hoNlers of such boads. The
Secretary of the easiky, in his discretion, is
authorized to purchase gny bonds issued here-
under, and for such purjose the Secretary of
the Treasury is sutho j to use gs & public-
debt transaction the procefds from the sale of
any securities hereafter ishped under chapter
31 of title 31, and the purpdges for which secu-

rities may be issued under sich chapter are ex-
tended to include any purchégses ofthe Corpo-
rution’s bonds hereunder. Thé etary of the
Treasury may. at any time, ! any of the

bonds of the Corponation agy d by him
under this section. All redempt) purchases,
andsa.lesbymeSemuryott Tre-suryot
the bonds of the Corporation shijll be treated

as public-debt transactions of \the United
States. With the approval of the Becretary of
the Treasury, the Corporation sh have power
to purchase such bonds in the operd market at
any tirne and at any price. None of the proceeds
of the bonds shall be used for the pekformance
of any proposed contruct negotis! by the
Corporation under the authority of section
831k-1 of this title until the proposed §cntract
shall have been submitted to .and apprived by
the Federal Power Commizsion. When p such
proposed eontnctshanhnvebeenmbml d to
the said Commission, the matter shall be §iven
precedence and shzll be in every way expegited
and the Commirsion’s determination of \the
matter shall be final. The authority of the Qor-
poration to issue bonds under this section shp
expire Janusry 1, 1941, except that iI st the
time such authority expires the amount
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fonds issued by the Corporation under this sec-
is less than $61,500,000, the Corporation
p. subject to the foregoing provisions of this
on, issue, safter the expiration of such
bonds b an amount not in excess of the
At by which the bonds s0 issued prior to
dpiration of such period is less than

the e

$61,500,900, for refunding purposes, or, subject
to the p vxs:ons of paragraph (5) of this sec-
tion (li the purposes for which loans

n 831k-1 of this title of funds de-
ponds proceeds may be made) to
found necessary in the perform-
yLract entered Into by the Corpo-

provide

(May 18, 1833, ch.\32, § 156¢c, as added July 26,
1939, ch. 368, 53‘81.1 1083.)
s ™ Texy

this section., re}crred to in
1939,

The date of ensctment o
text, probably means July

Contricaiyon

“Chapter 31 of title 31" and\such chapter” substi-
toted in text for “the Second Yiberty Bond Act. as
amended™ and “such Act. as aménded,”, respectively.
on authority of Pub. L. $7-258, § §b), Sept. 13. 1982,
96 Btat 1087, the first section of wRyich enacted Title
31. Money and Finance.

7283 of Title 42. The Public Health and Welf\e.
Executive and administrative functlons of
Power Commission, with certain reservations,)

jurisdiction. by Reorg. Plan No. D of 1950, §$ 1. 2. .
May 24, 1950, 15 FR. 3175, 64 Stat. 1255, set out as
note under section 792 of this title,

© 831n—4. Bonds for financing power program

(a) Authorization; amount: wse of proceeds: restric-
tion on centracts for sale or delivery of power:
exchange power arrangements; payment of prin-
cipal and interest; bond contracts

The Corporation s authorized to issue snd
sell bonds, notes, and other evidences of indebt-
edness (hereinafter collectively referred to as

“bonds”™) in an amount not exceeding

$30.000,000,000 outstanding at any one time to

assist in financing fts power program and to
refund such bonds. The Corporation may. in
performing functions authorized by this chap-
ter, use the proceeds of such bonds for the con-
struction, acquisition, enlargement, improve
ment, or replacement of any plant or other fa-
cility used or to be used for the generation or
transmission of electric power (including the
portion of any multiple-purpase structure used
or to be used for power generation); as may be
required in connection with the lease, lease-pur-
chase, or any contract for the power output of
any such plant or other facility; and for other
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purposes incidental thereto, Unless otherwise
specifically authorized by Act o{ Congress the
Corporation shall make no contracts for the
sale or delivery of power which would have the
effect of making the Carporation or its distrib-
utors, directly or indirectly. 8 source of power
supply putside the area for which the Corpora-
tion or Its distributors were the primary source
of power supply on July 1, 1857, and such addi-
tional area extending not more than f{ive miles
around the periphery of such area &s may be
necessary to care for the growth of the Corpo-
ration and its distributors within said area: Pro-
vided, however, That such additional area shall
pot in any event incresse by more than 2% per
centum (or two thousand square miles, which-
ever is the lesser) the area for which the Corpo-
ratiop and its distributors were the primary
source of power.supply on July 1, 1857 And

further, That no part of such addition-
al area may be in a State not now served by the
Corporation or its distributors or in a munici-
pality receiving electric service from another
source on or after July 1, 1957. and no more
than five hundred square miles of such addi-
tional area may be in any one State now served
by the Carporation or its distributors.

Nothing in this subsection shall prevent the
Corporsation or its distributors from supplying
electric power to any customer within any area
in which the Corporation or its distributors had
generslly established electric service on July 1,
1957, sand to which electric service was not
being supplied from any other source on the ef-
fective date of this Act.

Nothing in this subsection shall prevent the
Corporation. when economically feasible, from
making exchange power arrangements with
other power-generating organizations with
which the Corporation had such arrangements
on July 1, 1957, nor prevent the Corporation
from continuing to supply power to Dyersburg.,
Tennessee, and Covington, Tennessee, or from
entering into contracts to supply or {rom sup-
plying power to the cities of Paducah, Ken-
tucky: Princeton, Kentucky; Glasgow, Ken-
tucky; Fulton, Kentucky: Monticello, Ken-
tucky; Hickman, Kentucky; Chickamauga,
Georgia: Ringgold, Georgia; Oak Ridge, Ten-
nessee; and South Fulton, Tennessee. or agen-
cies thereof: or from entering into contracts to
supply or from supplying power for the Naval
Auxfliary Air Station in Lauderdale and
Kemper Counties, Mississippl, through the fa-
cilities of the Esast Missixsippi Electric Power
Association: Provided further, That nothing
herein contained shal] prevent the transmission
of TVA power to the Atomic Energy Commis-
sion or the Department of Defense or any
agency thereof, on certification by the Presi-
dent of the United States that an emergency
defense need for such power exists. Nothing in
this chapter shall affect the present rights of
the parties in any existing lawsuits involving ef-
forts of towns in the same general area where
TVA power is supplied to obtain TVA power.

The principal of and interest on said bonds
shall be payable solely from the Corporation’s
net power proceeds &s hereinafter defined. Net
power proceeds are defined for purpases of this
seciion as the remainder of the Corporation’'s
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gross power revenues after deducting the costs
of operating, maintaining, and administering its
power properties (including costs applicable to
that portion of its multiple-purpose properties
allocated to power) and payments to States and
counties in lieu of taxes but before deducting
depreciation sccruals or other charges repre-
senting the amortization of capital expendi-
tures, plus the net proceeds of the sale or other
disposition of any power facility or interest
therein, and shall include reserve or other
funds created {rom such sources. Notwithstand-
ing the provisions of section 831y of this title or
any other provision of lsw, the Corporation
may pledge and nse its net power proceeds for
payment of the principal of and interest on said
bonds, for purchase or redemption thereof, and
for other purposes incidental thereto, including
creation of reserve funds and other funds
which may be gimilarly pledged and used, to
such extent and in such manner as it may deem
necessary or desirable. The Corporation is au-
thorized to enter into binding covenants with
the holders of said bonds—and with the trustee.
{f sny—under any indenture, resolution, or
other agreement entered into in connection
with the issuance thereof (any such agreement
being hereinafter referred to as & ~“bond con- -
tract”) with respect to the establishment of re-
serve funds and other funds, adequacy of
charges for supply of power, application and
use of net power proceeds, stipulations concern-
ing the subsequent issuance of bonds or the
execution of leases or lease-purchase agree-
ments relating to power properties. and such
other matters. not inconsistent with this chap-
ter, as the Corporstion may deem necessary or
desirable to enhance the marketability of said
bonds. The issuance and ssle of bonds by the
Corporation and the expenditure of bond pro-
ceeds for the purposes specified herein, includ-
ing the addition of generating units to existing
power-producing projects and the construction
of additional power-producing projects., shall
not be subject to the requirements or limita-
tions of any other law.

({b) Bonds mot obligations of or guaranteed by United
States: appertionment of proceeds

Bonds issued by the Corporstion hereunder
shall not be obligations of, nor shall payment
of the principal thereof or interest thereon be
guaranteed by, the United States Proceeds re-
alized by the Corporation from tssuance of such

‘bonds and from power operstions and the ex-

penditure of such proceeds shall not be subject
to apportionment under the provisions of sub-
chapter II of chapter 15 of title 31.

{c) Sale; terms and conditions; method; limitation en
amount; statement in annual report

Bonds issued by the Corporation under this
section shall be negotiable Instruments unless
otherwise specified therein, shall be in such
forms and denominations, shall be sold at such
times and in such amounts, shall msture at
such time or times not more than fifty years
from their respective dates, shall be gold at
such prices, shall bear such rates of interest,
may be redeemable before maturity at the
option of the Corporation tn such manner and
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at such times and redemption premiums, may
be entitled to such relative priorities of claim
on the Corporation’s net power proceeds with
respect to principal and interest payments, and
shall be subject to such other terms and condi-
tions, as the Corporation may determine: Pro-
vided, That at least fifteen days before selling
each issue of bonds hercunder (exclusive of any
commitment shorter than one year) the Corpo-
ration shall advise the Secretary of the Tress-
ury as to the amount, proposed date of sale,
maturities, terms and conditions and expected
rates of interest of the proposed issue in the
fullest detall possible and, if the Secretary shall
50 request, shall consult with him or his desig-
nee thereon, but the sale and issuance of such
bonds shall not be subject to approval by the
Secretary of the Treasury except as to the time
of issuance and the maximum rates of interest
to be borne by the bonds Provided further,
That if the Secretary of the Treasury does not
approve a proposed issue of bonds hereunder
within seven working days following the date
on which he is advised of the proposed sale, the
Corporation may issue to the Secretary interim
obligations in the amount of the proposed
issue, which the Secretary is directed to pur-
chase. In case the Corporation determines that
'8 proposed issue of bonds hereunder cannot be
sold on reasonable terms, it may issue to the
Secretary interim obligations which the Secre-
tary is authorized to purchase. Notwithstand-
ing the faregoing provisions of this subsection,
obligations issued by the Corporation to the
Secretary shall not exceed $150,000,000 out-
standing at any one time, shall mature on or
before one year from date of issue, and shall
bear interest equal to the average rate (rounded
to the nearest one-eighth of a percent) on out-
standing marketable obligetions of the United
States with maturities from dates of issue of
one year or less as of the close of the month
preceding the issuance of the obligations of the
Corporation. If agreement is not reached
within eight months concerning the issuance of
any bonds which the Secretary has fafled to ap-
prove, the Corporation may nevertheless pro-
ceed to sell such bonds on any date thereafter
without approval by the Secretary in amount
sufficient to retire the interim obligations
issued to the Treasury and such interim obliga-
tions shall be retired from the proceeds of such
bonds. For the purpose of any purchase of the
Corporation’s obligations the Secretary of the
Treasury is suthorized to use as s public debt
transaction the proceeds from the sale of any
securities issued under chapter 31 of title 31,
and the purposes for which securities may be
issued under chapter 31 of title 31 are extended
to include any purchases of the Corporstion’s
obligations hereunder. The Corporation may
sell its bands by negotistion or on the basis of
competitive bids, subject to the right, if re-
served, Lo reject all bids; may designate trust-
ees, registrars, and paying agents in connection
with said bonds and the issuance thereof: may
arrange for gudits of its accounts and for re-
ports concerning its financial condition and op-
erations by certified public accounting firms
(which andits and reports shall be in sddition
to those required by sections 8105 and 8106 of
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title 31, may. subject to any covenants con-
tained in any bond contract, invest the pro-
ceeds of any bonds and other funds under its
control which derive from or pertain to its
power program in any securities approved for
investment of national bank funds and depaosit
said proceeds and other funds, subject to with-
drawal by check or otherwise, in any Federal
Reserve Bank or bank having membership in

_ the Feders! Reserve System; and may perform

such other acts not prohibited by law as it
deems necessary or desirable to accomplish the
purposes of this section. Bonds issued by the
Corporation hereunder shall contain a recital
that they are issued pursuant to this section,
and such recital shall be conclusive evidence of
the regularity of the issuance and sale of such
bonds and of their wvalidity. The annual report
of the Board filed pursuant to section 831h of
this title shall contain a detailed statement of
the operation of the provisions of this section
during the year.

{d) Lawful investment; exemption from taxation

Bonds issued by the Corporation hereunder
shall be lawful investments and may be accept-
ed as security for all fiduciary, trust, and public
{funds, the {nvestment or deposit of which shall
be under the suthority or control of any officer
or agency of the United States. The Secretary
of the Treasury or any other officer or agency
having authority over or control of any such fi-
duciary, trust, or public funds, may at any time
sell any of the bonds of the Corporation ac-
quired by them under this section. Bonds issued
by the Corporation hereunder shall be exempt
both &s to principal and interest from all tax-
ation now or hereafter imposed by any State or
local taxing suthority except estate, inherit-
ance, and gift taxes.

(¢) Payment of excess power proceeds into Treasury:;
deferral

From net power proceeds in excess of those
required to meet the Corporation’s obligations
under the provisions of any bond or bond con-
tract, the Corporation shall, beginning with
fiscal year 1861, make payments into the Treas-
ury as miscellaneous recejpts on or before Sep-
tember 30, of each fiscal year as & return on the
appropriation investment in the Corporation’s
power facilities, plus 2 repayment sum of not
less than $10,000.000 for each of the first five
fizcal years, $15.000,000 for each of the next
{ive {iscal years, and $20.000,000 for each fiscal
year thereafter, which repayment sum shall be
applied to reduction of said appropriation In-
vestment untfl a total of $1.000.000,000 of said
appropriation investment  shall have been
repaid. The said appropriation investment shall
consist, in any fiscal year, of that part of the
Corporation’s total investment assigned to
power as of the beginning of the fiscal year (in-
cluding both completed plant and construction
in progress) which has been provided from ap-
propriations or by transfers of property from
other Government agencies without reimburse-
ment by the Corporation, less repayments of
such appropriation investment made under title
11 of the Government Corporations Appropria-
tion Act, 1848, this chapter, or other applicable
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legisiation The payment as a return on the ap-
propriation investment {n each fiscal year shall
be equa! to the computed average interest rate
payable by the Treasury upon {ts total market-
able public obligations as of the beginning of
sald fisca) year applied to said appropriation in-
vestment. Payments due hereunder msy be de-
ferred for not more thap two years when. in
the judgment of the Board of Directors of the
Corporation, such payments cannot feasibly be
made because of inadequacy of funds occa-
sioned by drought, poor business conditions,
emergency replacements, or other f{actors
beyond the control of the Corporation.
(D Rates for sale of power:. application of net pro-
ceeds

The Corporation shall charge rates for power
which will produce gross revenues sufficient to
provide funds for operation, maintenance, and
sdministration of its power system; payments
to States and counties in lieu of taxes: debt
service on outstanding bonds, including provi-
gsion &nd maintenance of reserve funds and
other funds established in conpection there-
with: payments to the Treasury as & return on
the appropriation investment pursuant to sub-
section (e) of this section; payment to the
Treasury of the repayment sums specified in
subsection (e) of this section; and such addi-
tional margin as the Board may consider desira-
ble for investment in power system assets. re-
tirement of outstanding bonds in advance of
maturity, additional reduction of appropriation
investment, and other purposes connected with
the Corporation’s power business, having due
regard for the primary objectives of the chap-
ter. including the objective that power shall be
sold at rates as low as are feasfble. In order to
protect the investment of holders of the Corpo-
ration's securities and the appropriation invest-
ment as defined In subsection (e) of this sec-
tion, the Corporation, during each successive
five-year period beginning with the five-year
period which commences on July 1 of the first
full fiscal year after the effective date of this
section, shall apply net power proceeds either
in reduction (directly or through payments into
reserve or sinking funds) of itz capital obliga-
tions, including bonds and the appropriation in-
vestment, or to reinvestment in power assets, at
least to the extent of the combined amount of
the aggregate of the depreciation accruals and
other charges representing the amortization of
capital expenditures applicadle te its power
properties plus the net proceeds realized from
any disposition of power facflities in said
period. As of October 1, 1975, the five-year peri-
ods described herein shall be computed as be-
¢inning on October 1 of that year and of each
fifth year thereafter.
(g} Power property: lesse and lesse-purchase sgree-

ments

Power generating and related facilities oper-
ated by the Corporation under lease and lease-
purchase agreements -shall constitute power
property heid by the Corponation within the
meaning of section 831! of this title, but that
portion of the payment due for any fiscal year
under said section 831! of this title to s State
where such facilities are located which is deter-
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mined or estimated by the Board to result from
holding such facilities or selling electric energy
generated thereby shall be reduced by the
amount of any taxes or tax equivalents applics-
ble to such fiscal year paid by the owners or
others on account of said facilities to said State
and to local taxing jurisdictions therein. In con-
nection with the construction of s generating
plant or other facilities under an agreement
providing for lease or purchase of said facilities
or any interest therein by or on behalf of the
Corporation. or for the purchase of the output
thereof. the Corporation may convey, in the
name of the United States by deed. lease, or
otherwise, any real property in its possession or
control, may perform necessary engineering
and construction work and other services, and
may enter into any necessary contractual ar-
rangements.

(h) Congressional declaration of )

It is declared to be the intent of this section
to aid the Corporation in discharging its re-
sponsibllity for the advancement of the nation-
al defense and the physical, socisl and econom-
ic development of the area In which it conducts
its operstions by providing it with sdequate au-
thority and administrative flexibility to obtain
the necessary funds with which to assure an
ample supply of electric power for such pur-

poses by lssuance of bonds and as otherwise

provided herein, and this section shall be con-
strued to effectuate such intent.

(May 18. 1933, ch. 32, §115d, as added Aug. 6.
1959, Pub. L. 86-137. § 1. 73 Stat. 280; amended
Aug. 14, 1859, Pub. L. 86-157, 73 Stat. 338; Aug.
12, 1966, Pub. L. 88-537, 80 Stat. 346; Oct. 14,
1970, Pub. L. 81446, 84 Stat. 15: Nov. 28, 1975,
Pub. L. 94-139, § 1, 88 Stat. 750; Apr. 21, 1978,
Pub. L. 84-273, §§ 2(30), 35(a), 80 Stat. 376, 380;
Oct. 31, 1979, Pub. L. 96-97, 93 Stat. 730.)

Rerzaences In TEXT

The effective date of this Act. referred to In subsec.
(a), and “the effective date of this section™, referred to
in subsec. (f). probably means the effective date of
Pub. L. 86-137, which was approved Aug_ €, 1959,

Titie [T of the Government Corporutions Appropris-
tion Act. 1944, referred to tn subsec. (e), means title I1
of act July 30. 1947, ch. 358, 61 Stat. $76, which wss
not classified to the Code.

Coprricarion

In subsecs. (b) and (c). “subchapter I1 of chapter 15
of titke 317, ~“chapter 31 of title 31", and “sections 9103
and 9106 of title 31™ substituted for “Revised Statutes
3679, as amended (31 US.C. 668)", “the Becond Liber-
ty Bond Act, as amended”, and “sections 105 and 106
of the Act of December 6, 1945 (59 Stat. 599; 31 USC.
850-851)", respectively. on authority of Pub. L. 97-238,
§ &b), Bept. 13. 1962, ¢ Btat. 1087, the fhst section of
which enacted Title 31, Money and Pinance.

Axxyourerrs

19T9—Subsec. (a). Pub L $6-97T substituted
~$30.000.000,000™ for “$15,000.000.000".

1976—Subsec. (e), Pub. L. 94-273. § 2(30). substituted
“September* for “Jupe™.

Subsec. (1). Pub. L. $4-273, § 35(a). inserted provision
:ell;:'llsn; to computstion of fire-year periods as of Oct.

1975--Subsec. (2). Pub. L. $4-139, § L{a), subctituted
-$1$.000,000,.000" for ~£5.000.000.000".
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B) such action ss may be necessary to
myke effective any physical connection de-
scybed in sub h (A), which physical
co ectian is ineffective for any reason, such

ndequate size, poor maintenance, or
phy ical unreliability,

(«c ch sale or exchange of electric energy
or otAer coardination, as may be necessary to
carry put the purposes of any order under

subparygraph (A) or (B), or
(D) sych increase in transmission capacity
as may §e necessary to carry out the purposes

of any drder under subparaegraph (A) or (B).

(2) Any Sate regulatory authority may apply
to the Cominission for an order for any action
referted to i} subparagraph (A), (B), (C), or (D)
of paragrapii(1). No such order may be issued
by the Commjission with respect 1o a Federal
power marketing agency upon application of &
State regulatoly authority.

(b) Notice. hearin} and determination by Commission

Upon receipt df an application under subsec-
tion (a) of this s&ction, the Commission shall—

(1) issue notick to each affected State regu-
latory authority \each sffected electric utility,
each affected pderal power marketing
agency, each affe d owner or operator of &
cogeneration factlRy or of a small power pro-
duction facility, any to the public.

(2) afford an oppdrtunity for an evidentiary
hearing, and

(3) make a deterrkination with respect to
the matters referred\to in subsection (c¢) of
this section.

(t) Necesaary findings

No order may be issudd by the Commission
under subsection (a) of

Commission determines thit such order—
(1) is In the public intergst,
(2) would—
(A) encourage overs conservation of
energy or capital.

(B) optimize the efficierky of use of facili-
ties and resources, or
(C) improve the reliability of any electric

utility system or Federal ppwer marketing

agency to which the order afjplies, and
(3) meets the requirements & section 824k
of this title.
(d) Motion of Commission
The Commission may. on its &wn motion,

after compliance with the requkements of
paragraphs (1) and (2) of subsectiork (b) of this
section. issue an order requiring any\action de-
scribed in subsection (aX1) of this sechion if the
Commiasion determines that such orfer meets

the requirements of subsection (c) of ghis sec-
tion. No such order may be issued upon the
Commission’s own motion with respe}t to s
Pederal power marketing uency
{e) Definitions

u)Asusedmt!ussecuon. the term ““Racili-

ties”” means only facilities used for the geRhera-
tion or transmission of electric energy.

(2) With respect to an order fssued purstfint
to an application of a qualifying cogeneratonor
.Qualifying small power producer under subsic-
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tion (aX1) o} this section. the term *“facilities of
such applicakt” means the qualifying cogenera-
tion facilities\pr qualifying small power produo

application under subsection .
tion, the term ‘“facilities of
neans the gualifying cogenera~

pursuant to »
(8X2) of this &
such applicant™

wn motion under subsec-
fon, such term means the
jon facilities. qualifying
1acilities, or the trans-

tion (d) of this se
qualifying cogeners
small power producti
mission facilities of g
fied in the proposed o

fls functions. personnel. propert)} funds. etc.. were
transferred to the Secretary of Enelgy (except for cer-
wain functions which were transferfyd Lo the Federal
Ene tory Commiszion) by tions 7151(b).

tory Commission Lo conduct a study
Congress on whether the benefits of this

electric power f{acilities utilizing new dams
sions, within the megning of section 824a-3¢(
title. see section 8(d) of Pub. L. 99-495. set d
note under section 8243-3 of this title.

Ercrion REFzaneo o 1n OTuER Secrions

This section is referred Lo in sections 824, 824a-3,
824), 824k of this title.

8 824). Wheeling authority

(a) Transmission service by any electric utility:
notice, hearing and findings by Commission

Any electric utility, Federal power marketing
agency, or any other person generating electric
energy for sale for resale, may apply to the
Commission for an order under this subsection
requiring 2 transmitting utility to provide
transmission services (including any enlerge-
ment of transmission capacity necessary to pro-
vide such services) to the applicant. Upon re-
ceipt of such application, after public notice
and notice to easch affected Btate regulatory au-
thority, each affected electric utility. and each
affected Federal power marketing agency, and
after affording an opportunity for an evidentia-
ry hearing, the Commission may issue guch
order if it finds that such order meets the re

DOEQ03-0452
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quirements of section B24k of this title, and
would otherwise be in the public interest. No
order may be issued under this subsection
unless the applicant has made a request for
transmission services to the transmitting utility
that would be the subject of such order at least
60 days prior to its filing of an application for
such order.

(b) Relisbility of electric service

" No order may be issued under this section or
section 824i of this title if, after giving consider-
ation to consistently applied regional or nation-
al reliability standards, guidelines, or criterisa,
the Commission finds that such order would
unreasonsbly impair the continued reliability
of electric systems affected by the order.

() Replacement of electric energy

(1) Repealed Pub L. 102-488, title VII,
§ T21(4XA), Oct. 24, 1992, 106 Stat. 2915.

(2) No order may be issued under subsection
(a) or (h) of this section which requires the
transmitting utility subject to the order to
transmit. during any period, an amount of elec-
tric energy which replaces any amount of elec-
tric energy—

(A) reqguired to be provided to such appli-
cant pursuant to & contract during such
period, or

(B) currently provided to the applicant by
the utility subject to the order pursuant to a
rate schedule on file during such period with
the Commission: Provided, That nothing in
this subparagraph ghall prevent an applica-
tion for an order hereunder to be filed prior
to termination of ! modification of an existing
rate schedule: Provided, That such order
shall not become effective until termination
of such rate schedule or the modification be-
comes effective.

(di Termination or modification of order: notice.
hearing and findings of Commission; contents of
order; inclusion in order of terms and conditions
agreed apon by parties .

(1) Any transmitting utility ordered under
subsection (a) or (b) of this section to provide
transmission services may apply to the Commis-
sion for an order permitting such transmitting
utility to cease providing all, or any portion of,
such services. After public notice, notice to each
affected State regulatory suthority, each af-
fected Federal power marketing agency, each
affected transmitting utility, and each affected
electric utility, and after an opportunity for an
evidentiary hearing, the Commission shall issue
an order terminating or modifying the order
issued under subsection (a) or (b) of this sec-
uon. if the electric utility providing such trans-

(A) due to changed circumstances. the re-
quirements applicable, under this section and
section 824k of this title, to the issuance of an
order under subsection (a) or (b) of this sec-
tion are no longer met, or ?

' 8o in original. Probabdty should be ~or™.
? 80 in original. The ward “or™ probadly should not appear.
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(B) any transmission capacity of the utility
providing transmission services under such
order which was, at the time such order was
issued, in excess of the capacity necessary to
serve {ts own customers is no longer in excess
of the capacity necessary for such purposes,
or

(C) the ordered transmission services re-
quire enlargement of transmission capacity
and the transmitting utility subject to the
order has falled, after making 2 good faith
effort, to obtain the necessary approvals or
property rights under applicable Federal,
State, and local laws.

No order shall be issued under this subsection
pursuant to a finding under subparagraph (A)
unless the Commission finds that such order is
in the public interest.

(2) Any order issued under this subsection
terminating or modifying an order issued under
suhsection (a) or (b) of this section ghall—

(A) provide for any appropriate compensa-
tion. and

(B) provide the affected electric utilities
adequate opportunity and time to—

(1) make suitable alternative arrange-
ments for any transmission services term!-
nated or modified, and

(1{) insure that the interests of ratcpayers
of such utilities are adequately protected.

(3) No order may be issued under this subsec-
tion terminating or modifying any order issued
under subsection (8) or (b) of this section {f the
order under subsection (&) or (b) of this section
includes terms and conditions agreed upon by
the parties which—

(A) fix a period during which transmission
services are to be provided under the order
under subsection (a) or (b) of this section, or

(B) otherwise provide procedures or meth-
ods for terminating or modifying such order
(including, If sppropriate, the return of the
transmission capacity when necessary to take
into account an increase, after the issuance of
such order, in the needs of the transmitting
utflity subject to such order for transmission
capacity).

(e) “Facilities” defined

As used In this section, the term ‘“‘facilities™
means only facilities used for the generation or
transmission of electric energy.

(June 10, 1920, ch. 285, pt. 1I, § 211, as added
Pub. L. 85-617, title 11, § 203, Nov. 9, 1878, 92
Stat. 3136; amended June 30, 1980, Pub. L.
96-284, titie VI, §643(aX3), 94 Stat. 770; Oct.
16, 1986, Pub. L. 99-4985. § 15, 100 Stat. 1257;
Oct. 24, 1892, Pub. L. 102486, title VII, § 721,
106 Stat. 2915.)

1992—Subsec. (a). Pub. 1. 102-488. § 721(1), amended
first sentence y. Prior to amendment, first sen-
tence read as follows: “Any electric otility, geothermal
power producer (including a producer which is not an
electric utility). or Pederal power marketing agency
may apply 1o the Commisxion for an order under this
fubsection requiring any other electric utility to pro-
vide transmission services to the applicant (including
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any enlargement of transmission capacily necessary to
provide such services).”

Pub. L. 102486, § 721(2), in second sentence. substi-
tuted “‘the Commission rmay issue such order Uf it finds
that such order meets the requirements of section
824k of this title. and would otherwise be in the public
interest. No order may be issued under this subsection
unless the applicant has made a request Ior transmis-
ston services to the transmitting utility that would be
the subject of such order at least 60 days prios to ils
fiing of an application for such order.” for “the Com-
mission may issue such order {f it finds that such
order—

*{1) is in the public interest,
**(2) would—
“(A) conserve s significant amount of eneryy.
“(B) significantly promote the efficient use of fa-
cl)llues and resources. or
() improve the reliability of any electric utiiity
system to which the order applies, and

~(3) meets the requirements of section 824k of this

title.”

Subsec. (b). Pub. L 102-486. §721(3). amended
subsec. (b) genernlly, substituting provisions relating
to reliability of electric service for provisions which re-
lated to tranzmistion service by sellers of electric
energy for resale and notice, hearing. and determina-
tions by Comsmission.

Subsec. (c). Pub. L. 102485, § 7121(4), struck out pars.
(1), (3). and (4), and substituted “which requires the
transmitting” for “which requires the electric™ in in-
troductory provisions of par. (2). Prior to amendment,
pars. (1), (3), and (4) read as follows:

*(1) No order may be issued under subsection (a) of
this section unless the Commiscion determines that
such order would reasonably preserve existing com-
petitive relationships.

*(3) No order may be issued under the authority of
subsectian (a) or (b) of this section which is.incansist-
ent with sny State law which governs the retail mar-
keunz areas of electric utumes.

*(4) No order may be i d under subsection (3) or
(b) of this section which provides for the tnnsmiston
of electric energy directly to an ultimate consumer.™

Subsec. (d). Pub. L. 102-436 § 721(5). in first sen-
tence substituted “transmitting” for “electric” before

“utility” in two places, in second sentence inserted

“each affected transmitting utiity.” before “and each
affected electric utility™. in psr. (1) substituted =, or”
for period at end of submr. {B) and added subpar. (C),
and in par. (IXB) substituted “transmitting™ for “elec-
tric” before “utility”.

1986--Subsec. (cX2XB). Pub. L. 99485 inserted pro-
visions that nothing in thic subparagraph shall pre-
vent an application for an order hereunder to be filed
prior to termination or modification of an existing
rate schedule, provided that such ovder shall not
become effective until termination of such rate sched-
ule or the modificstion becornes effective.

1980—Subsec. (a). Pub. L. 96-2%4 Mded applicability
to geothermal power producers.

Evvecsive Dats OF 1985 AMrrpoMIne

Amendment by Pub. L. 89-493 effective with respect
to esch licerse, permit, or exemption issued under this
chapter after Oct. 16, 1886, see section 18 of Pudb. L.
96-495, set OUl &5 3 Dote under section 707 of this title.

Starz AvraoRITIES; CORSTRUCTION

Nothing in amendment by Pub. L. 102486 to be con-
strued as affecting or (ntending to affect, or in sny
way 1o Interfere with, authority of any State or local
government relating to environimental protection or
siting of facilities, see section 731 of Pub. L. 102-486.
sel out as & note under section 79 of Title 15, Com-
merce and Trade.

Taansren or Puncrions

The Pedera) Power Commission was terminated and
fis functions, personnel, property. funds. eic., were
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transferred 10 the Secretary of Energy (except for cer-

tain functions which were transferred to the Pederal

Energy Regulatory Commission) by sections 7151(b),
7171 a). T2TAR), 7291, and 7293 of Title 42. The Public
Health and Welfare. R

Secrron Rerrexrn 10 v OTHER SecTioNns

This section s referred to in sections 824 824a-3.
824k, B25n. 8250. 8250-1 of this title: title 26 section

142

B2ik. Orders requirirg interconnection or wheeling

(a) Rates, charges, terms, and eonditions for whole-
sale transmission services

A} order under section 824j of this title shall
requt

the transmitting utllity subject to the
order§o provide wholesale transmission services
at ratys, charges, terms, and conditions which

permitithe recovery by such utility of all the

costs in d in connection with the transmis-
sion seryces and necessary sssociated services,
including} but not limited to, an appropriate
share, {f B0y, of legitimate, verifiable and eco-
nomic cos®, including taking into account any

benefits tofhe transmission system of provid-
ing the trallemission service, and the costs of
any enlargdnent of transmission facilities.
Such rates, eRarges, terms, and conditions shall
promote the fconomically efficient transmis-
sion and genefjtion of electricity and ghall be
just and reason@ible, and not unduly discrimins-
tory or preferen Rates. charges, terms. and
canditions for t§ansmission services provided
pursuant to gn orfer under section 824j of this
title shall ensure §hat, to the extent practica-
ble, costs lncurred providing the wholesale
transmission service} and properly allocable to
the provision of su§h services, are recovered
from the applicant {0} such order and not from
& transmitting utili§y's existing wholesale,
retail, and transmissiorfjcustomers.

{b) Repealed. Pub. L. 1062386, title Vi1, §722(1). Oct.
24, 1992, 106 Stat. 29146

(¢) lssaance of proposed ordi: agreement by parties
lo terems and condﬂ.lons pf orders approval by
A in Yaa! order: failure to

um
(1) Before issuing an order
of this title or subsection (afp
8245 of this title, the on shall issue a
proposed order and set & nable time for
parties to the proposed intégkonnection or
transmission order to agree to ns and condi-
tions under which such order isfo be carried
out, including the spportionmen®of costs be-

der section 824§
(b) of section

wiaalee

tween them and the compensatfn or reim-
bursement reasonably due Lo any o em. Such
proposed order shall not be review@ble or en-
forceable iIn any court. The time sef for such
parties to agree to such terms and §nditions
may be shortened i{f the Commissidh deter-
mines that delay would jeopardize attain-
ment of the purposes of any proposedl order.
Any terms and conditions sgreed to by t{e par-
ties shall be subject to the approval the

Commission,

(2XA) I{ the parties agree as provided in Rra-
graph (1) within the tirse set by the Coml
sion and the Commission approves such
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arfy enlargement of transmission capacity necessary to
previde such services).”

b, L 102485, § 721(2). in second sentence, substi-
tutdd ~the Commission may issue such order {f it finds
thaf]l such order meets the requirements of section
82.
in st. No order may be issued under this subsection
unles§ the applicant has made 8 request for transmis-
sion séyvices Lo the transmitling utility that would be
the sulliect of such order at least 60 days prior to its
filing o} an application for such order.” for “the Cor-
mission ynay issue such order if It {inds that such

order—
tn the pubdlic interest.
6—

“(1)
~(2)v
“(A)tonserve a significant amount of energy.
~(B) Mg cantly promote the efficient use of fa-
clyt.ta d resourees, or
“(C) isjprove the relisbility of any electric utflity
system t& which the order applies, and
**{3) meeth the requirements of section 824k of this
title.”

Subsec. (b)) Pub. L. 102486, §721(3). amended

subsec. {b) geferally. substituting provisions relating
to reliability o service for provisions which re-
lated to sihission service by sellers of electric
energy for ress nnd notice, hearing, and determina-
tions by Comm

Subsec. (¢). Pu L 102-486, § 721(4), struck out pars.
1) (3), and (4), #nd sudstituted “which requires the
transmitting”' for }which requires the electric” in in-
troductory provisiogs of par. (2). Prior to amendment.
pars. (1), (3), and (¢}read as follows:

“{1) No order msyibe issued under subsection (a) of
this section unless the Commission determines that
such order would rejsonably preserve existing com-
petitive relationships.

*(3) No order may b
subsection (a) or (b) ©
ent with any State )aw
keting aress of electric \R{lities.

“(4) No order may be Esued under subsection (a) or
(b) of this section which provides for the transmission
of electric energy directiy§o an ultimate consumer.”

Subisec. (d). Pub. L. 104486, § T21(5), in first sen-
tence substituted “transmiting™ for “electric” before
~utility” In two places, i1} second sentence inserted
~each sffected transmittingfutility,” before “and each
affected electric utllity™. in . (1) substituted *, or
for period at end of subpar. (§) and added subpar. (C),
and {n par. (3XB) substitutedY transmitting’ for “elec-
tric” before “utflity”.

1586—Subsec. (¢X2XB). Pub}L. 99495 inserted pro-
visions that nothing in this sbparagraph shall pre-
vent an spplication for an ordefl hereunder to be flled
prior to termination or modifiRation of an existing
rate schedule, provided that sgch order shall not
become effective until terminatiod of such rate sched-
ule or the modification becomes eNective.

1980—Subsec. (2). Pub. L. 96-20Msdded applicability
to geothermal power producers.

Errective DAtz Or 1986 ARrnpMrNT

Amendment by Pub. L. §9-485 effejtive with respect
to cach license, permit, or exemption Yssued under this
chapter after Oct. 16. 1986. see secti§n 18 of Pud. L.
99-495, set out as 3 note under section Y97 of this title.

SYATE AUTHORITIES, CONSTRURIION

Nothing in amendment by Pub. L. 10286 to be con-
strued as affecting or intending to af{&t. or in any
way to interfere with, authority of any te or local
government relating to environmental ghotection or
siting of facilities, see section 731 of Pub}l. 102-486,
set out s & nhote under section 79 of Titk 15. Com-
merce and Trade.

issued under the suthority of
his section which is inconsist-
which governs the retaf]l mar-

Taansrex or FUNCTIONS

The FPederal Power Commission was
its functions. personnel. property. lunds. e

pled and
. were

ni
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transierred to the Secre
tain functions which were erred to the Federal
Energy Regulatory Commisjion) by sections T151(b),
T1718), T1Ta). T291.and 7 of Title €2. The Public
Health and Welfare.

Secrions

sections 824, 824a-).
ftle: title 26 section

SrcrIoN Rryrekev 1O IN

This sectian is referred to
824k, 825n, 8250, 8250-1 of this
142,

§ 824k. Orders requiring interconnection or wheeling

(a) Rates, charges. terms, and conditions for whole-

An order under section 824j of this title shall
require the transmitting utility subject to the
order 10 provide wholesale transmission services
at rates, charges, terms, and conditions which
permit the recovery by such utility of all the
costs incurred in connection with the transmis-

" sion services and necessary associated services.

including, but not limited to, an appropriate
share, If any, of legitimate, verifiable and eco-
nomic costs, including taking into account any
benefits to the transmission system of provid-
ing the transmission service, and the costs of
any enlargement of transmission facilities.
Such rates, charges, terms, and conditions shall
promote the economically efficient transmis-
sion and generation of electricity and shall be
just and reasonable, and not unduly discrimina-
tory or preferential. Rates, charges, terms, and
conditions for transmission services provided
pursuant to an order under section 824§ of this
title shall ensure that, to the extent practica-
ble, costs incurred in providing the wholesale
transmission services, and properly allocable to
the provision of such services, are recovered
from the applicant for such order and not from
a transmitting utility’s existing wholesale,
retall, and transmission customers.

(b) Repealed. Pub. L. 102-486, title V11, § 722(1), Oct.
24, 1992, 106 Stat. 2916

(¢} Issuance of proposed order; agreement by parties
to terms and conditions of order: approval by
Commissien: inclusion in final order; failure to
sgree

(1) Before issuing an order under section 824i
of this title or subsection (a) or (b) of section

834) of this title, the Commission shall issue a

proposed order and set a reasonable time for

parties to the proposed interconnection or
transmission order to agree to terms and condi-
tions under which such order is to be carried
out. including the apportionment of costs be-
tween them and the compensation or reim-
bursement reasonably due to any of them. Such
proposed order shall not be reviewable or en-
forceable In gny court. The time set for such
parties to agree to such terms and conditions
may be shortened if the Commission deter-
mines that delay would jeopardize the attain-
ment of the purposes of any proposed order.

Any terms and conditions agreed to by the par-

ties shall be subject to the approval of the

Commission.

(2XA) If the parties agree as provided in para-
graph {1) within the time set by the Commis-
sion and the Commission approves such agree-
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ment, the terms and conditions shall be includ-
ed in the final order. In the case of an order
under section 824i of this title, if the parties
fall to agree within the time set by the Commis-
sion or if the Commission does not approve any
such agreement, the Commission shall pre-
scribe such terms and conditions and include
such terms and conditions in the final order.

(B) 1n the case of any order applied for under
section 824) of this title, if the parties fail to
agree within the time set by the Commission,
the Commission shall prescribe such terms and
conditions in the final order.

(d) Statement of reasons for denial

If the Commissfon does not issue any order
applied for under section 824i or 824j of this
title, the Commission shall, by order, deny such
application and state the reasons for such
denial

(e) Savings provisions

(1) No provision of section 824}, 824J, 824m of
this title, or this section shall be treated as re-
quiring any person to utilize the authority of
any such section in lieu of any other authority
of law. Except as provided in section 824i, 824j.
824m of this title, or this section, such sections
shall not be construed as limiting or impairing
any authority of the Commission under any
other provision of law.

(2) Sections 8241 824§, 824!, 824m of this title,
and this section, shall not be construed to
modify, impair, or supersede the antitrust laws.
For purposes of this section, the term ‘“anti-
trust laws™ has the meaning given in subsection
(a) of the first sentence of section 12 of title 15,
except that such term includes section 45 of

title 15 to the extent that such section relates-

to unfair methods of competition.
(N Effective date of order; hearing; notice; review

(1) No order under section 8241 or 824§ of this
title requiring the Tennessee Valley Authority
(hereinafter in this subsection referred to as
the “TVA") to take any action shall take effect
for 60 days following the date of issuance of the
order, Within 60 days following the issuance by
the Commission of any order under section 824}
or of section 824§ of this title requiring the
TVA to enter into any contract for the sale or
delivery of power, the Commission may on its
own motion initiate. or upon petition of any ag-
grieved person shall initiate, an evidentiary
hearing to determine whether or not such sale
or delivery would result in violation of the third
sentence of section 15d(a) of the Tennessee
Valley Authority Act of 1933 (16 U.5.C. 831n-4),
hereinafter in this subsection referred to as the
TVA Act {16 US.C. 831 et seq.).

(2) Upon initiation of any evidentiary hesring
under paragraph (1), the Commission shall give
notice thereof to any applicant who applied for
and obtained the order from the Commission,
to sny electric utility or other entity subject to
such order, and to the public, and shall prompt-
ly make the determination referred to in para-
graph (1). Upon initiation of such hearing, the
Commission shall stay the effectiveness of the
order under section 8241 or 824§ of this title
until whichever of the following dates ts appli-
cable—

TITLE 16—CONSERVATION

§ 824k

(A) the date on which there is & final deter-
mination (including any judicial reviex- there-
of under paragraph (3)) that no such viola-
tion would result from such order, or

{B) the date on which a specific authoriza-
tion of the Congress (within the meaning of
the third sentence of section 15d(a) of the
TVA Act [16 US.C. 831n-4(a))) takes effect.

(3) Any determination under paragraph (1)
shall be reviewable only in the appropriate
court of the United States upon petition filed
by any agerieved person or municipality within
60 days after such determination, and such
court shall have jurisdiction to grant appropri-
ate relief. Any spplicant who applied for and
obtained the order under section 824i or 834§ of
this title, and any electric utility or other entity
subject to such order shall have the right to in-

‘tervene in any such proceeding in such court.

Except for review by such court (and any
appeal or other review by an appellate court of
the United States), no court shall have jurisdic-
tion to consider any action brought by any
person to enjoin the carrying out of any order
of the Commission under section 824i or section
824} of this title requiring the TVA to take any
action on the grounds that such action requires
a specific authorization of the Congress pursu-
ant to the third sentence of section 15d(a) of
the TVA Act [16 US.C. 831n-4(a)l.

{g) Prohibition oa orders incoasistent with retsil
marketing areas

No order may be issued under this chapter
which is inconsistent with any State law which
governs the retall marketing areas of electric
utflities.

(h) Prohibition on mandatory retsil wheeling and
sham whelesale transactions

No order issued under this chapter shall be
conditioned upon or require the transmission of
electric energy:

(1) directly to an ultimate consumer, or

(2) to, or for the benefit of, an entity i such
electric energy would be s0ld by such entity
directly to an ultimate consumer. unless:

(A) such entity is a Pederal power market-
ing agency. the Tennessee Valley Authority;
a State or any political subdivision of a
State (or an agency, authority, or instru-
mentality of a State or a political subdivi-
sion); a corporation or association that has
ever received a loan for the purposes of pro-
viding electric service from the Administra-
tor of the Rural Electrification Administra-
tion under the Rural Electrification Act of
1936 [7 US.C. 901 et seq.): a person having
an obligation arising under State or local
law (exclusive of an obligation arising solely
from & contract entered into by such
person) to provide electric service to the
public; or any corporation or association
which is wholly owned. directly or indirect-
1y, by any one or more of the foregoing; and

(B) such entity was providing electric
service to such ultimste consumer on Octo-

. ber 24, 1892, or would utilize transmission

or distribution facilities that it owns or con-
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trols to deliver all such electric energy to
such electric consumer.

Nothing in this subsection shall al{fect any au-
thority of any State or local government under
State law concerning the trantmission of elec-
tric energy directly to an uitimate consumer.

(i) Laws applicable to Federal Columbia River Trans-
mission System

(1) The Commission shall have authority pur-
suant to section 824i of this title, section 824j of
this title, this section. and section 824! of this
title to (A) order the Administrator of the Bon-
neville Power Administration to provide trans-
mission service and (B) establish the terms and
condltions of such service. In applying such sec-
tions to the Federal Columbia River Transmis-
sion System, the Commission shall assure
that—

(1) the provisions of otherwise applicable
Federsl laws shall continue in full force and
effect and shall continue to be applicable to
the system; and .

(1i) the rates for the transmission of electric
power on the system shall be governed only
by such otherwise applicable provisions of law
and not by any provision of section 824i of
this title. sectn B24j of this title, this sec-
tion, or section 824! of this title, except that
no rate for the transmission of power on the
system shall be unjust, unreasonable, or
unduly discriminstory or preferential. as de-
termined by the Commission.

(2) Notwithstanding any other provision of
this chapter with respect to the procedures for
the determination of terms and conditions for
transmission service—

(A) when the Administrator of the Bonne-
ville Power Administration either (i) in re-
sponse Lo & written request for specific trans-
mission service terms and conditions does not
offer the requested terms and conditions, or
(i) proposes to establish terms and conditions
of general applicability for transmission serv.
ice on the Federal Columbia River Transmis-
sion 8ystem, then the Administrator may pro-
vide opportunity for a hearing and. in so
doing. shall—

(1) give notice in the Federal Register and
state in such notice the written explanation
of the ressons why the specific terms and
conditions for transmission services are not
being offered or are being proposed;

(II) adhere to the procedural require-
ments of paragraphs (1) through (3) of sec-
tion 83Be(l) of this title, except that the
hearing officer shall; uniess the hearing of-
ficer becomes unavailable to the agency,
make & recommended decision to the Ad-
ministrator that states the hearing officer’s
findings and conclusions. and the reasons or
basis thereof, on all material {ssues of fact,
l:x;' or discretion presented on the record;

(I11) make 2 determination, setting forth
the ressons for reaching any findings and
conclusions which may differ from those of
the hearing officer, based on the hearing
record. consideration of the hearing offi-
cer's recommended decision, section 824) of

this title and this section, as smended by
the Energy Policy Act of 1992, and the pro-
visions of law as preserved in this section:
and

(B) {f application is made to the Commis-
sion under section 824j of this title for trans.
mission service under terms and conditions
different than those offered by the Adminis-
trator, or following the denial of a request for
transmissjon service by the Administrator,
and-such application is filed within 60 days of
the Administrator’s final determination and
in accordance with Commission procedures.
the Commission shall—

() in the event the Administrator has
conducted a hearing as herein provided for
(1) accord parties to the Administrator’s
hearing the opportunity to offer for the

Commission record materials excluded by

the Administrstor from the hearing record.
(I1) aecord such parties the opportunity to
submit for the Commission record com-
ments on appropriate terms and conditions,
(II1) aiford those parties the opportunity
for s hearing if and to the extent that the
Commission finds the Administrator’s hear-
ing record to be fnadequate to support a de-
cision by the Commission, and (IV) estab-
lish terms and conditions for or deny trans-
mission service based on the Administra.
tor's hearing record, the Commission
record, section 824j of this title and this sec-
tion, as amended by the Energy Policy Act
of 1982, and the provisions of law as pre-
served in this section, or

{i{) in the event the Administrator has not
conducted a hearing as herein provided for,
determine whether to issue an order for
transmission service in accordance with sec-
tion 824§ of this title and this section, in-
cluding providing the opportunity for a
hearing.

(3) Notwithstanding those provisions of sec-
tion 825kb) of this titie which designate-the
court In which review may be obtained, any
party to a proceeding concerning trancmission
service sought to be furnished by the Adminis
trator of the Bonneville Power Administration
seeking review of an order issued by the Com-
mission in such proceeding shall obtain a
review of such order in the United States Court
of Appeals for the Pacific Northwest, as that
tl'!et'elicm is defined by section 839a(14) of this

e.

(4) To the extent the Administrator of the
Bonneville Power Administration cannot be re-
quired under section 824) of this title, as &
result of the Administrator's other statutory
mandates, either to (A) provide transmission
service to an gpplicant which the Commission
would otherwise order, or (B) provide such serv-
ice under rates, terms, and conditions which
the Commission would otherwise require, the
applicant shall not be required to provide simi-
lar transmission services to the Administrator
or to provide such services under similar rates,
terms, and conditions.

(5) The Commisxion shall not izsue any order
under section 824] of this title. section 824) of
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this title, this section, or section 824! of this
title requiring the Administrator of the Bonne-
ville Power Administration to provide transmis-
sion service if such an order would impair the
Administrator's ability to provide such trans-
mission service to the Administrator's power
and transmission customers in the Pacific
Northwest, as that region is defined in section
8398(14) of this title. as is needed to assure ade-
quate and reliable service to loads in thst
region. - -
() Equitability within territory restricted electric sys-
tems .

With respect to an electric utility which is
prohibited by Federal law from being & source
of power supply, either directly or through a
distributor of its electric energy, outside an
area set forth in such law, no order issued
under section 824J of this title may require such
electric utility (or a distributor of such electric
utility) to provide transmission services to an-
other entity if the electiric energy to be trans-
mitted will be consumed within the area set
forth in such Federsl law, unless the order is in
furtherance of a sale of electric energy to that
electric utility. Provided, however, That the
foregoing provision shall not apply to any area
served at retail by an electric transmission
system which was such a distributor on October
24, 1992, and which before October 1, 1991, gave
its notice of termination under its power supply
contract with such electric uumy

tk) ERCOT utilities
(1) Rates

Any order under section 824j of this title re-
quiring provision of transmission services in
whole or in part within ERCOT shall provide
that any ERCOT utility which is not a public
utility and the transmission facilities of
which are actually used for such transmission
service is entitled to receive compensation
based, insofar as practicable and consistent
with subsection (a) of this section, on the
transmission ratemaking methodology used
by the Public Utllity Commission of Texas.

(2) Defialtions

For purposes of this subsection—

(A) the term “ERCOT" means the Elec-
tric Reliability Council of Texas; and

(B) the term “ERCOT utllity” means a
transmitting utility which is a member of
ERCOT.

tJune 10, 1920, ch. 285, pt. 11, § 212, a5 added
Pub. L. 95-617, title I1. § 204(a), Nov. 9, 1978, 82
Stat. 3138. amended Oct. 24, 1892, Pub. L.
102-488, title VII. § 722, 106 Stat. 2916.)
Rerxaznces v TEXT .

The TVA Act, referred Lo in subsec. (fX1), means act
May 18, 1833, ch. 32, 48 Stat. $8, a5 amended. knowti as
the Tennessee Valley Authority Act of 1933, which ks
classified generully to chapter 12A (§ 831 et seq.) of
this title. Por complete classification of this Act to the
Code, see section 831 of this title and Tables.

The Rural Electrilication Act of 1836, referred to In
subsec. (NX2HA), is act May 20. 1938. ch. €32, 49 Stat.
1363, a3 amended. which is classified generally to
chapter 31 (5901 el peq) of Title T, Agriculture, For
complete classification of thix Act 1o the Code, see sec-
tion 901 of Tile T and Tables. -
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The Energy Policy Act of 1892 referred Lo in subsec.
(XZXAXITD. (BX§), Is Pub. L. 102486 Oct. 24, 1992
106 Stat. 2776. Por complete classification of this Act
to the Code, see Short Title note set out under section
13201 of Title 42. The Public Health and Welfare and
Tubles.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-486, § T22(1), added
subsec. (a) and struck out former subsec. (&) Which re-
lated to determinations by Commission

Subsec. (b). Pub. L. 102486, §722(1). strueck out
subsec. (b) which required spplicants {or orders to be

' ready, willing, and able to reimburse parties subject o

such orders.

Subsec. (¢). Pub. L. 102-486. §722(2), amended
subsec. (¢) generally. Prior to amendment, subsec. (e)
related to utilization of interconnection or wheeling
authority In lieu of other suthority and limitation of
Commission suthority.

Subsecs. (g) 10 (K). Pub. L. 102-486, { 722(3), sdded
subsecs. () to (k).

BSTATE AUTHORITIES. CORSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued ax aflecting or intending to affect. or in any
way to interfere with, authority of any State or local
government relating to environmental protection or
siting of {facilities, see section 731 of Pub. L. 102488,
sel out as & note under section 79 of Title 15, Com-
merce snd Trade.

Transren or Funcrions

The Pedenal Power Commission was terminated and
its junctiona, persannel. property. funds. etc. were
transjerred 1o the Secretary of Energy texeept for cer-
tain funcuons which were transferred 10 the FPederal
Energy Regulatory Commiszion) by sections T151(b),
TITHA) TIT2Ua), T291. and 7292 of Title 42, The Public
Hesith and Welfare.

SecTIoN REyexxen 1o 1w OTHEIR SECTIONS

This section is referred to in sections §24. 324a-3,
8241, 8244, 8250, 3250, 8250-1 of this titde. .

£ 824L Inforfpation requirements

(a) Rey wholesale transmission services
Whenever electric utility, Federal power

marketing agqncy, or any other person generat-

¢ transmission services and re-

quests specific s and charges, and other

conditions acceptable to
smitting utflity shall,
A receipt of the request. or

such person with s &
ce to the facts and cir-
stating (1) the trans-
the proposed rates,

physical or other
pviston of such serv-

(b) Transmission capacity and

Not later than 1 year afte:
the Commission shall promulgh
lnzlt.hst. informstion be subm
the Commission by transmi )
is adequate to inform poten transmission
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Regulations Preambles
Oregon Trail Electric
Consumers Cooperative {Oregon EO)
. Otter Tai} Power Company (Otter Taih
73 Parific Gas and Electric Company ' (PG&E)
74 PadifiCorp (PacifiCorp)
75 Pennsyivania-New Jersey-Maryland
Power Pool (PIM)
76 qnsyivania Public Utility Commission - {PA Com)
77 ic Genesating Pool (Public Generating
Pool)
78 ice Company of New Mexico (PSNM)
79 acramdgto Municipal Utility District (SMUD)
80 Salt Rive\Froje (Salt River)
81 San Diego Qas & Electric Company {San Diego G&E)
82 Seattle City (Seattle)
8 Services-Ori Open Network
Technologies, {SONETECH)
84 Sierra Pacific Po pany (Serma)
8s South Carolina Elexgric & Gas Company (SCELG)
86 South Carvlina Publ) {SC Public Service
Service Authority Autharity)
87 Southern California Company (SoCal Edison)
88 Southern Cornpany (Souther)
89 Southwest Transmission Dp (Southwest TDU
Utility Group Group)
90 Southwestern Public Service (Southwestern)
91 Sunflower Electric Power Coophgative (Sunflower)
92 City of Tallahassee, F1. (Tallahassee)
93 Tampa Electric Company (Tampa)
94 Tennessee Valley Authority (TVA)
95 Texas Utilities Electric Company (Texas Utilities)
9% Transmission Access Policy Study Groty (TAPFS)
97 Tucson Power Electric Power Company (Tucson Power)
98 Union Electric Company - (Union Electric)
99  _ United Illuminating Company (United
Ilhiminating)
100 US Depariment of Energy,
Office of Energy Research (DOE)

101 UTC, The Telecommunications

Attachment 2 [omitted in printing]

[§31,036]
61 F.R. 21540 (M ay 10, 1996)
18 CFR Parts 35 and 385

[Docket Nos. RM95-8-000 and
RM04-7-001; Order No. 888}
Promeoting Wholeaale Competition
Through Open Acress Non-Discrimi-
natory Transmiasion Services by Pub-
lic Utilities: Recovery of Stranded
Costs by Public’ Utilities and Trans-
mitting Utilities

Issued April 24. 1996

AGENCY: Federal Encrgy Regulatory
Commission, DOE.

ACTION: Final rule.

131,036

(UTO)
PCO) :
estern Group)

(Wp&L)

SUMMARY: The Federal Energy Regu-
latory Commission (Commission) is issu-
ing 2 Final Rule requiring all public
utilities that own, control or operate facil-
ities used for transmitting electric energy
in interstare commerce to have on file
open access non-discriminatory transmis-
sion tarif(s that contain minimum terms
and conditions of non-discriminatory ser-
vice. The Final Rule also permits public
utilities and transmitting utilities to seek
recovery of legitimate, prudenmt and veri-
fiable stranded costs associated with pro-
viding open access and Federal Power Act
section 211 transmission services. The
Commission’s goal is 1o remove impedi-
ments to competition in the wholesale
bulk power marketplace and to bring

Federal Energy Regulatory Commission
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more efficient. lower cost power to the
Nation's electricity consumers.
EFFECTIVE DATE: This Final Rule
_ will become effective on july 9. 1996.

FOR FURTHER INFORMATION
CONTACT:David D. Withnel) (Legal
Information~—Docket No. RM95-8-000),-
Office of the General Counsel. Federal
Energy Regulatory Commission. 888
First Street NE.. Washington. DC 20426,
(202) 208-2063

Deborah B. Leahy (Legal Informa-
tion—Docket No. RM94-7-001), Office of
the General Counsel, Federal Energy
Regulatory Commission. 888 First Street
NE., Washington, DC 20426. (202)
208-2039

Michael A. Coleman (Technical Infor-
mation). Office of Electric Power Regula-
tion. Federal Energy Regulatory
Comsmission. 888 First Street NE., Wash-
ington, DC 20426, (202) 208-1236.

SUPPLEMENTARY INFORMA-
TION: In addition to publishing the full
text of this documnent in the Federal Reg-
ister, the Commission also provides all
interested persons an opportunity to in-
spect or copy the contemts of this docu-
ment during normal business hours in the
Public Reference Room at 888 First
Street. NE.. Washington, DC 20426.

The Commission Issuance Posting Sys-
tem (CIPS), an electronic bulletin board
service, provides access 10 the texts of
formal documents issued by the Commis-
sion. CIPS is available at no charge to the
user and may be accessed using-a per-
sonal computer with a modem by dialing
202.208-1397 if dialing locally. or
1-800-856-3920 if dialing long distance.
CIPS is also available through the Fed
World system (by modem or Internet). To
access CIPS, set your communications
software to 19200, 14400, 12000. 9600,
7200, 4800, 2400, or 1200 bps. full du-
plex, no parity, 8 data bits and 1 stop bit.
The {full text of this order will be available
on CIPS  indefinitely in ASCIl and
WordPerfect S.) formait. The complete
text on diskette in Wordperfect format
may also be purchased from the Commis-
sion's copy contractor. La Dorn Systems
Corporation. also located in the Public
Reference Room at 888 First Street NE.,
Washingion, DC 20426.
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4. Bilateral Coordination Arrangements

G. Fro Forma Tarif{

1. Tariff Provisions That Affect The
Pricing Mechanism

2_Priority for Obtaining Service

3. Curtailment Provisions

4. Specific Tan{f Provisions

H. Implementation

. Federal and State Jurisdiction:
Transmission/Local Distribution

J. Stranded Costs

1. Justification for Allowing Recovery
of Stranded Costs

2. Cajun Electric Power Cooperative.
Inc. v. FERC

3. Responsibility {for Wholesale
Stranded Costs (Whether 10 Adopt Direct
Assignment to Depaniing Customers)

4. Recovery of Stranded Cimts Associ-
ated with New Wholesale Requirements
Contracts

S. Recovery of Stranded Costs Associ-
ated with Existing Wholesale Require-
ments Contracts

6. Recovery of Stranded Costs Caused
by Retail-Turned-Wholesaje Customers

7. Recovery of Stranded Costs Caused
by Retail Wheeling

8. Evidentiary Demonstration Neces-
sary—Reasonable Expectation Standard

9. Calculation of Recoverable Stranded
Costs

10. Stranded Costs in the Context of
Voluntary Restructuring

11. Accounting Treatment for Stranded
Costs ’

12. Definitions. Application. and Sum-
mary

K. Other

1. Information Reporting Require-
ments for Public Utilities

2. Small Utilities
3. Regional Transmission Groups
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4. Pacific Northwest

S. Power Marketing Agencies

6. Tennessee Valley Authority

7. Hydroeleciric Power

8. Residential Customers
V. Enyvironmental Statement
V1. Regulatory Flexibility Act Certifica-
tion .
VII. Information Collection Statement
VI11. Effective Date
Regulatory Text

Appendices (These Appendices will not
appear in the Code of Federal Regula-
tions)

A. List of Section 21} Applications

B. List of Commenters in Docket Nos.
RM95-8-000 and RMS4-7-001

C. Allegations of Public Utilities Exer-
csing Transmission Dominance

D. Pro Forma Open Access Transmis-
sion Tariff

E. List of Group 1 Public Utilities
F. List of Group 2 Public Utilities

G. Legal Analysis of Commission Juris-
diction Over the Rates. Terms and Condi-
tions of Unbundled Retail Transmission
In Interstate Commerce

H. U.S. NO/X/ Emissions

Statement of Commissioner Hoccker

Statement of Commissioner Massey
I. Introduction/Summary.

Today the Commission issues three fi-
nal. interrelated rules designed to remove
impediments to competition in the whole-
sale bulk power marketplace and to bring
more cificient. lower cost power to the
Nation’s electricity consumers.! The legal
and policy cornerstone of these rules is to
remedy undue discrimination in access to
the monopoly owned transmission wires
that control whether and to whom elec-
tricity can be transported in intersiate
commerce. A second critical aspect of the

} These rules are the rules on open access and
stranded cumts in the above dockets (FERC Stat-
utes and Reguiations § 31.036). and an accom-
panying rule on Open Access Same-Time
Information System and Si1andards of Conducy
(OASIS Final Rube) (FERC Statutes and Regu-
lations { 31.037) being issued contemporanc:
ously. The Commission also is issuing

131,036

contemporsnecusly a notice of proposed
rulemaking on capacity reservation open accesf
transmission tariffs in Decket No.
RM96-11-000. FERC Statutes and Regulations
132.517. These final rules and proposed rule are
being published concurtently in the Federal
Repgister. '
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rules is 1o address recovery of the transi-
tion costs of moving from a monopoly-
regulated regime to one in which all sell-
ers can compete on a fair basis and in
which electricity is more competitively

In the year since the proposed rules
were issued,? the pace of competitive
changes in the electric utility industry
has accelerated. By March of last year, 38
public utilities had filed wholesale open
acress transmission tariffs with the Com-
mission. Today, prodded by such competi-
tive changes and encouraged by our
proposed rules, 106 of the approximately
166 public utilities that own. control, or
operate? transmission facilities used in in-
terstate commerce have filed some form
of wholesaie open access tarif(. In addi-
tion, since the time the proposed rules
were issued, numerous state regulatory
commissions have adopted or are actively
evaluating retail customer choice pro-
grams or other utility restructuring alter-
natives. These events have been spurred
by coatinuing pressures in the market-
place for changes in the way electricity is
bought. sold. and transported. Increas-
ingly, customers are demanding the bene-
fits. of competition in the growing
dectnnty commodity market.

The Commission estimates the poten—
tial quantitative benefits from the Final
Rule will be approximately $3.8 to $5.4
billion per year of cost savings, in addi-
tioa to the non-quantifiable benefits that
inchude better use of existing assets and
institutions, ncw market mechanisms,
technical innovation. and less rate distor-
tion. The continuing competitive changes
in the industry and the prospect of these
benefits to customers make it imperative
that this Commission take the necessary
steps within its jurisdiction to ensure that

Reguiations Preambles
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all wholesale buyers and sellers of electric
energy can obtain non-discriminatory
transmission access, that the transition to
competition is orderly and fair. and that
the integrity and reliability of our elec-
tricity infrastructure is maintained.

Iin this Rule, the Commission seeks to
remedy both existing and future undue
discrimination in the industry and realize
the significant customer benefits that will
come with open access. Indeed, it is our
statutory obligation under sectioos. 205
and 206 of the Federal Power Act (FPA)
to remedy undue discrimination.

To do 50, we must eliminate the remain-
ing patchwork of closed and open jurisdic-
tional transmission systems and ensure
that all these systems, including those
that already provide some form of open
access, cannot use monopoly power over
transmission to unduly discriminate
against others. If we do not take this step
now, the result will be benefits to some

_customers at the expense of others. We

have learned from our experience in the
natural gas area the importance of .ad-
dressing competitive transition issues

earty and with as much certainty to mar-

ket participants as possible.

Accordingly. mt.hxspmceedmgzndln
the accompanying proceeding on OASIS,
the Commission, pursuant to its authori-
uesundersecuunszoSandZ)Gofthe
FPA:

® Requires all public utilities that own,
control or operate facilities used for trans-
mitting electric energy in interstate com-

‘merce

® To file open acress non-discrimina-
tory transmission tariffs that contain
minimum terms and conditions of non-
fiscrimi ice: ’

2 On March 29. 1995. the Cammission issased
two notices of propoud rulemaking conceming
open access transmission and stranded cost re-
covery. Promoting Wholesale Competition
Through Open-Accest Non-Discriminatery
Traramission Service by Public Utilities and
Recovery of Stranded Costs by Public Utilities
and Trarsmitting Utllities, Notice of Proposed
Rulernaking and Suppiemental Notice of Pro-
pased Rulemaldng. 60 FR 17662 (April 7, 1995),
FERC Statvies and Reguiations |32.514
(1995). On Decemnber 13, 1995, the Commussion
sused a notice of proposed rulemaking on infor-
mation systems. Recal-Time Information Net-
woric and Standards of Cond Notice of

Federal Energy Regulatory Commission

.waucd Rulemakiog, 60 FR Gsln-(Deu:nhcr

21, 199S5), FERC Ststutes and Regulations
1 32.516 (1995

3} The Commission’'s netice of -prugosed
ruiemaking in the above dockets propased to
apply the proposed requirements to public utlb-
ties that own and/or control facilities used for
the transmission of electric energy in interstate
commerce. *Own and/or control™ is internded 10
include public utilities that "operate” facilitics
used for the transmizsion of electric energy in
interstate commerce. However, we have madi-
fied the Final Rule reg Y text to v
any ambiguity.
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® To take transmission service (includ-
ing ancillary services) for their own new
wholesale sales and purchases of electric
energy under the open access tariffs;

@® To develop and maimain a same-
time information system that will give
existing and potential transmission users

" the same accoress to ransmission lnforma-

tion that the public utility enjoys. and
further requires public utilities to sepa-
rate transmission from generation mar-
keting functions and communications:

® Clarifies Federal/state jurisdiction
over transmission in interstate commerce
and Jocal distnbution and provides for
deference (o certain state recommenda-
tions: and

@® Permits public utilities and transmit-
ting utilities to seek recovery of legiti-
mate. prudent and verifiable stranded
costs associated with providing open ac-
cess and FPA section 211 transmission
services.
Open Access

The Final Rule requires public utilities
to file a single open access tariff that
offers both network, load-based "service
and point-to-point. contract-based ser-
vice. The Rule contains a pro forma tariff
that reflects modifications 1o the NOPR's
proposed terms and conditions and also
permits variations for regional practices.
All public utilities subject 10 the Rule,
including those that already have tariffs
on fie, will be required to make section
206 compliance filings 16 meet the new
pro forma tarif{f non-price minimum
terms and conditions of non-discrimina-
tory transmission. Utilities may propose
their own rates in a section 205 compli-
ance filing.

The Rule provides that public utilities
may seek a waiver of some or all of the
requirements of the Final Rule. In addi-
tion. non-public utilities may seek a
waiver of the tarifi reciprocity provisions.

The Final Rule does not generically ab-
rogate existing requirements CORtracts,
but will permit customers and public util-
ities to seek.modification. or termination.
of centain existing requirements contracis
on a case-by-case basis. As to coordination
arrangements and contracts, the Rule
finds that these arrangements and con-
tracts may need 10 be modified to remove
unduly discriminatory transmission ac-
cess and/or pricing provisions. Such ar-

731,036
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rangements and agreements include
power pool agreements, public utility
holding company agreements. and certain
bilateral coordination agreements. The
Rule provides guidance and timelines for
modifying unduly discriminatory coordi-
nation arrangements and contracts. and
specifies when the members of such ar-
rangements must begin to conduct trade
with each other using the same open. ac-
cess tariff offered to others. The Rule also
provides guidance regarding the forma-
tion of independent sysiem operators
(1SOs).

The Rule docs not require any foarm of
corporate restructuring. but will accom-
modate voluntary restructuring that is
consistent with the Rule’s open access
and comparability policies.

As discussed in the NOPR. not all own-
ers or controllers of interstate transmis-
sion facilities are subject to the
Commission’s jurisdiction under sections
205 and 206 of the FPA and therefore arc
not subject 10 this Rule's open access re-
quirements. Therefore. the Final Rule re-
tains the proposed reciprocity provision
in the pro forma tariff. Without such a
provision, non-open access .utilities could
take advantage of the competitive ocppor-
tunities of open access. while at the same
time offering inferior access. or no access
at all, over their own facilities. Thus. open
access utilities would be unfairly bur-
dened. We note that some non-jurisdic-
tiona} utilities have expressed an interest
in a mechanism for obtaining a Cammis-
sion determination that their transmis-
sion tariffs satisfy the reciprocity
provisions in the pro forma tariffs,. and we
provide such a mechanism in the Rule.

The Final Rule does not generically
provide for market-based _generation
rates. Although the Rule codifies the
Commission’'s prior decision that there is
no generation dominance in new generat-
ing capacity, intervenors in cases may
raise generation dominance issues related
to ncw capacity. In addition. to obtain
market-based rates for existing genera-
tion. we will continue to require public
utilities to show. on a case-by-case basis,
that there is no generation dominance in
existing capacity. Further. in all masrke:-
based rate cases, we will continue to look
at whether an applicant and its affiliates
could erect other barriers 1o entry: and

Federa! Energy Regulatory Commission
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whether there may be problems due to
affiliate abuse or reciprocal dealing.

Finally. contemporaneously with this
Rule the Commission issues an NOPR an
capacity reservation tariffs as an alterna-
tive, and perhaps superior. means of rem-
edying undue discrimination.
Transmission/Local Distribution

The Rule clarifies the Commission’s in-
terpretation of the Federal/ state juris-
dictional boundaries over transmission
and local distribution. While we reaffirm
our conclusion that this Commission has
exclusive jurisdiction over the rates.
terms, and conditions of unbundled retail
transmission in interstate commerce by
public utilities, we nevertheless recognize
the very legitirnate concerns of state regu-
latory authorities as they contempiate di-
rect retail access or other stale
restructuring programs. Accordingly, we
specify circumstances under -which we
will give deference to state recommenda-
tions. Although jurisdictional boundaries
may shift as a result of restructuring pro-
grams in wholesale and retail markets, we
do not- believe this will change fundamen-
tal state regulatory authorities, including
authority to regulate the vast majority of
genecration asset costs, the siting of gener-
ation and transmission facilities. and de-
cisions regarding retail service territories.
We intend to be respectful of siate objec-
tives so long as they do not balkanize
interstate transmission of power or con-
flict with our interstate open acoess poli-
cies.

Stranded Costs

With regard 10 siranded costs. the Final
Rule adopts the Commission's supplemen-
tal proposal It will permit utilities to
seek extra-comtractual recovery of
stranded costs associated with a limited
set of existing (execuled on or before July
11, 1994) wholesale requirements con-
tracts and provides that the Commission
will be the primary forum for utilities to
seek recovery of stranded costs associated
with retail-turned-whoiesale transmission
customers. It also will allow utilities to
seek recovery of stranded costs caused by
retail \vhqeling only in circumstances in
which the state regulatory authority does
not have authority 1o address retail
stranded ctosts at the time the retail

Reguiations Preambles
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wheeling is required. The Rule retains the
revenues lost approach for calculating
stranded costs and provides a formula for
calculating such costs.

Environmental Issues

The Commission has prepared a Final
Environmental Impact Statement (FE1S)
evaluating the possible environmental
consequences of changes in the bulk
power marketplace expected to occur as a
result of the open access requirements of
this Final Rule. The FEIS focuses.-as do
most commenters, on possible increases in
emissions of nitrogen oxides (NO/X/)
froan certain fossilHuel fired generators,
which could affect air quality in the pro-
ducing region and in areas to which these
emissions may be carried. .

In response to comments on the Draft
EIS. the Commission performed numer-
ous additional studies. The FEIS finds
that the relative future competitiveness
of coal and natural gas generation is the
key variable affecting the imupact of the
Final Rule. If competitive conditions
favor natural gas, the Rule is likely to
lead to environmental berefits. Both EPA
and the Commission staf{ believe this pro-
jected scenario is the more likely one. If
competitive conditions favor coal. the
Rule may lead to small negative environ-
mental impacts. However, even using the
most extreme, unlikely assumptions about
the future of the industry. the negxtive
consequences are not likely to occur until
after the turn of the century. Because the
impacts will remain modest at least until
2010. there is no need for an interim
mitigation program. In addition, even if
the data showed more significant nega-
tive consequences requiring mitigation.
the Commission does not have the statu-
tory authority under the Federal Power
Act or the expertise to address this poesi-
ble far-term problem. The Commission be-
licves, however, that there is time for
federal and state air quality authorities to
address any potential adverse impact as
part of a comprehensive NO, regulatory
program under the Clean Air Act.*

Despite our conclusions regarding the
lack of environmental impacts expected
to result from the Rule, the Commission
has examined a wide variety of proposals
for mitigating possible adverse effects.
We share the view of most commenters

* 42 US.C. § 7401, et 5cq.

Feders! Energy Reguistory Commission
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that the preferred approach for mitigat-
ing increased NO/X/ emissions generally
is a NO/X/ cap and trading regulatory
program comparable to that developed by
Congress to address sulfur dioxde emis-
siaons in the Clean Air Act Amendments of
1990.3 The Commission has examined va-
rious means of establishing such a pro-
gram. including use of existing federal
authoritics under the Cléan Air Act. coop-
erative efforts by state and federal air
_ quality regulators. and development of 3

new emissions regulatory program admin- .

istered by the Commission under the Fed-
eral Power Act. The Commission has
concluded that a NO/X/ regulatory pro-
gram could best be developed and admin-
istered under the Clean Air Act. in
cooperation with interested states, and of-
fers to lend Commission support 10 that
effort should it become necessary.
Canclusian

The Commission believes that the Final
Rule will remedy undue discrimination in
transmission services in interstate com-
meace and provide an orderly and fair

transition to competitive bulk power mar- |

I1L. Publk Reporting Burden

Access Final Rule and the

t Final Rule specify filing
to be followed by public

iry non-discriminatory open
i and filings 10 recover
ent and verifiable
information coliection
inal rules are atirib-
“Electric Rate l’-‘xl-

mission’s regulations. searching
data sources. gathering and maintai
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the necessary data, completing and re-
iewing the collection of information. and
ling the revised information. No com-
ts on the burden estimate were re-
Aved. Because the Final Rule adopts
atially the same information require-
Ats that are contained in the proposed

operate facilities used for the

of electric energy in inter-

lic utilitidg will respond 1to the
pllection. Accordingly, the

public reportifle burden is estimated to be
49 _800 hours :

B. Docket No. -7-001 (Stranded
Cost Final Rule

rulemaking. the
that the informat
proposed rule wo
tially from those
proposed rule. In t
mission estimated thi
ing burden for

10 responses annually
this filing burden were
formation requirements '\

that there wnll be no
filing burden associate
Stranded Cost Final Rule.

111. Background

onzl public

here. updated to reflect what hap-
pened since March 1995, and discQss why
it is necessary 1o undertake reg@latory
reform in the electric industry this

time. We do so 10 provide the n

342 US.CA. §7651bc.

§31,036

Fedsral Energy Regulatory Commission

DOE003-0465

342 32396

1821 -



Page 45
{c) Compi@nce with order of Commission
No publk utility shell, without the consent of

the Commbssion, apply any security or any pro-
ceeds therdp! to any purpose not specified in
the Commisgion’s order, or supplemental order,
or to any pArpose in excess of the amount al-
lowed for sudh purpaose in such order, or other-
wise in contrayention of such order.

(d) Authorizatidn of capitalization mnot to exceed
amount paid

The Commissipn shall not authorize the capi-
talization of theyright to be a corporation or of
any franchise, pemit, or contract for consolida-
tion, merger, or ase in excess of the amount
(exclusive of any @x or annual charge) actually
paid as the consideération for such right, {ran-
chise, permit, or cojtract.

(e) Notes or drafis msuring less than one year after
issuance

Bubsection (a) of tRis section shall not apply
to the issue or renew}! of, or assumption of li-
ability on. a note or {raft msaturing not more
than one year after the date of such issue, re-
newsl, or assumption o} liability, and aggregat-
ing (together with all 4ther then outstanding
notes and drafts of a turity of one year or
less on which such publid utility is primarily or
secondarily liable) not mdre than 5 per centum
of the par value of the ofher securities of the
public utility then outstariling. In the case of
securities having no par valge, the par value for
the purpose of this subsectiyn shall be the fair
market value as of the date & issue. Within ten
days after any such issue, réfpewal, or assump-
tion of liability, the public utijjty shall file with
the Commission a certificate ¢ notification, in
such form as may be prescribed by the Commis-

sion, setting forth such mattersias the Commis-
sion shall by regulation require.
(f) Public utility securities regul State not af-
fected
The provisions of this sectidgh shsll not
extend to a public utility organizeq and operat-

ing in a State under the laws of wijch its secu-
rity issues are regulated by a State §ommission
(z) Guaraniee or obligation on part of Qnited States
Nothing in this section shall be co d to
imply any guarantee or obligation orj the part
of the United States in respect of any Recurities
to which the provisions of this section relate.
(h} Filing duplicate reporta with the Securfies and
Exchange Commission

Any public utility whose security PS are
approved by the Commission under this shction
may file with the Securities and Ex nge
Commission duplicate copies of reports Yiled
with the Pederal Power Commission in lieg of
the reports, information, and documentsi\re-
quired under sections T7g, 781, and 78m of t{le
15.

(June 10, 1920, ch. 285, pt. 11, § 204, ss adddd
Aug. 26, 1835, ch. 687, title I, § 213, 49 Sts
850.)

Taawsren or PUNCTIONS

Pedera) Power Commizsion terminated and its func-
tions with regard to extablianment. review, and en-

TITLE 16~CONSERVATION

§824d

forcement of rates s§d charges for transmission or
sale of electric energy including determinations on
construction work in under this subchapter
transferred to Pederal Briergy Regulatory Commission
by sections T172(a)X1XEH and 7293 of Title 42, The
Public Health and Welfaf.

Executive and adminis&ative functions of Federa!

Power Commission. with gertain reservations, trans- .

ferred to Chairman of suct} Commission, with author-
ity vested in him to sutholize their performance by
any officer, employee. or tnistrative unit under his
jurisdiction, by Reorg. Plan No. 9 of 1950, ¢4 1. 2. eff.
May 24, 1950. 1S F.R. 3173, 64 Stat. 1265, setout as a
note under section 792 of this {tle.

Executive and administrativelfunctions ol Securities

thority vested in him to sutho: their performance
by any officer, employee, or admijistrative unit under
his jurisdiction, by Reorg. Plan NQ 10 of 1950, §§1. 2,
eff. May 24, 1950, 15 P.R. 3175. 64 t. 1265. set out in
the Appendix to Title 5. Governfyent Organization
and Employees.

§824d. Rates and chargexs schedules: suspension of
new rates: automatic adjusiment clauses

“-) Just and ressonable rates

All rates and charges made, demanded, or re-
ceived by any public utility for or in connection
with the transmission or sale of electric energy
subject to the jurisdiction of the Commission.
and all rules and regulations affecting or per-
taining to such rates or charges shall be just
and reasonable, and any such rate or charge
that is not just and reasonable is hereby de-
clared to be unlawful.

(b) Preference or advantage uniawful

No public utility shall, with respect to any
transmission or sale subject to the jurisdiction
of the Commission. (1) make or grant any
undue preference or advantsge to any person or
subject any person to any undue prejudice or
disadvantage, or (2) maintain any unreasonable
difference in rates. charges, service, {acilities or
in any other respect. either as between local-

_ities or as between classes of service.

(¢) Schedules

Under such rules and regulations as the Com-
mission may prescribe, every public utility shall
file with the Commission, within such time and
in such form as the Commission may designate,
and shall keep open in convenient form and
place for public inspection schedules showing
all rates and charges for any transmission or
sale subject to the jurisdiction of the Cornmis-
sion, and the classifications, practices, and reg-
ulations affecting such rates and charges, to-
gether with all contracts which in any manner
affect or relate to such rates, charges, classifi-
cations, and services.

(d) Notice required for rale changes

Unless the Commission otherwise orders, no
change shall be made by any public utflity in
any such rate, charge, classification, or service,
or ip any rule. regulation, or contract relating
thereto, except after sixty days' notice to the
Commission and to the public. Such notice
shall be given by flling with the Commission
and keeping open for public inspection new
schedules stating plainly the change or changes

1822 -
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to be made in the schedule or schedules thenin |

force and the time when the change or changes
will go into effect. The Commission, for good
cause shown, may allow changes to take effect
without requiring the sixty days’ notice herein
provided for by an order specifying the changes
50 to be made and the time when they shall
take effect and the manner in which they shall
be filed and published.

{e) Suspension of new rates; hearings; five-month
period

Whenever any such new schedule is filed the
Commission shall have authority, either upon
compleint or upon its own initiative without
complaint, at once, and, if it 30 orders, without
answer or formal pleading by the public utility,
but upon ressonable notice, to enter upon a
hearing concerning the lawfulness of such rate,
charge, classification, or service; and, pending
such hesaring and the decision thereon, the
Commission, upan filing with such schedules
and delivering to the public utility affected
thereby a statement in writing of its reasons for
such suspension, may suspend the operation of
such schedule and defer the use of such rate,
charge, classification. or service, but not for a
longer period than five months beyond the
time when it would otherwise go into effect:
and after full hearings, either completed before
or after the rate. charge, classification, or serv-
ice goes Into effect, the Commission may make
such orders with reference thereto as would be
proper in a proceeding initiated after it had
become effective. If the proceeding has not
been concluded and an order made at the expi-
ration of such five months, the proposed
change of rate, charge, classification, or service
shall go into effect at the end of such period,
but in case of & proposed increased rate or
charge, the Commission mey by order require
the tnterested public utility or public utilities to
keep accurate account in detail of all amounts
received by reason of such increase, speciiying
by whom and in whose behslf such smounts
are pajd, and upon completion of the hearing
and decision may by further order require such
public utility or public utilities to refund, with
interest, to the persons in whose behalf such
smounts were paid, such portion of such in-
creased rates or charges as by its decision shall
be found not justified. At any hearing involving
a rate or charge sought to be increased. the
burden of proof to show that the incressed rate
or charge is just and reasonable shall be upon
the public utility, and the Commission shall
give 1o the hearing and decision of such ques-
tions preference over other guestions pending
:lillon it and decide t.heumclsspeednyupos-

e

() Review of sutomatic .‘Julu-uu clavses and
public utility practices: action by Commission;
“agtomatic adjustment clause”™ defined

(1) Not later than 2 years after November 9,
1978, and not less often than every 4 years
thereafter, the Commission shall make & thor-
ough review of automatic adjustiment clauses in
public utility rate schedules to examine—

(A) whether or not each such clause effec-
tively provides incentives for efficient use of

TITLE 16—CONSERVATION

Page 46

resources (including economical purchase and
use of fuel and electric energy). and
(B) whether any such clause reflects any
costs other than costs which are—
(1) subject to periodic fluctuations and
(i) not susceptible to precise determina-
tions in rate cases prior to the time such
costs are incurred.

Such review may take place in individual rate
proceedings or in generic or other separate pro-
ceedings applicable to one or mare utllities.

(2) Not less frequently than every 2 years, in
rate proceedings or in generic or other separzte
proceedings, the Commissjon shall review, with
respect to each public utility, practices under
any automatic adjustment elauses of such utili-
ty to insure efficient use of resources (including
economical purchase and use of fuel and elec-
tric enpergy) under such clauses.

(3) The Commission may. on its own motion
or upon complaint, after an opportunity for an
evidentiary hesring. order a public utility to—

(A) modify the terms and provisions of any
automatic adjustment clause, or

(B) cease any practice in connection with
the clause,

If such clause or practice does not result in the
economical purchase and use of fuel, electric
energy, or other items, the cost of which is in-
cluded {n any rate schedule under an autematic
adjustment clause.

(4) As used in this subsection, the term ““auto-
matic adjustment clause” means a provision of
a rate schedule which provides for incresses or
decreases (or both), without prior hearing, in
rates reflecting increases or decreases (or both)
in costs incurred by an electric utility. Such
term does not include any rate which takes
effect subject to refund and subject to a later
determination of the appropriate amount of
such rate.

(June 10, 1820, ch. 285, pt. 11, § 205, u;dded
Aug. 26, 1935, ch. 687, title II. § 213, 49 Stat
851; amended Nov. 8, 1978, Pub. L. 95-617. title
I §§ 207(a). 208. 92 Stat. 3142.)

AMINDNINTS

1978—Subsec. (d), Pub. L. 95-617. § 207(a). substitut.
ed “sixty” for “thirty™ in two ptaces.
Subsec. (). Pub. L. 95-817, § 208, added subsec. ([).

Trarnsrzx or FuncTions

Pederal Power Commiszion terminsted and its func
tions with regard to establishment, review. and en-
forcement of rates and charges for transmission or
sale of electric enerxy, including determinations on

ergy Regulatory Commission
by sections 'm:muxm and 7283 of Title 42. The
Public Health and Welfare.

Executive and administrative functions of Pederal
Power Commission, with eceriain reservations, trans-
ferred to Chalnman of such Commission, with suthor-
Ity vested in him to authorize thelr performance by
any officer, employee, or adeninisirative unit under his
jurisdiction, by Reorg. Pian No. § of 1950, §§ 1. 2. eff.
May 24. 1950, 1S PR. 3175, 64 Stat. 1265, sct out as a
note under section T892 of this title,
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StupY or ErecTrIC RATE Incazaszs Unpex FPrpERAL
Powmm AcTt

Bection 207(b) of Pub. L. 95-617 directed chairman
of Pedera! Energy Regulatory Commission. in consul-
tation with Secretary. to conduct a study of legal re-
qQuirements and sdministrative procedures involved in
consideration and resolution of proposed wholesale
electric rate increases under Federal Power Act, sec-
tion 791a et seq. of this title, for purposes of providing
for expeditious handling of hearings consistent with
due process, preventing imposition of successive rate
increases before they have been determined by Com-
mission to be just and ressonable and otherwise
tawful. and tmproving procedures dezigned to prohibit
anticompetitive or unreasonable differences in whole-
sale and retsil rates, or both, and that chalrman
teport to Congress within nine months from Nov. $.
1978. on results of study. on administrative actions
taken as a result of this study, and on any recommen-
dations f{or changes in existing law that will aid pur-
poses of this section.

Srcrion Rrrrreed 10 v OrEIR Sections

This section is referred to in sections 803, 824¢. 824m
of this title; title 15 section 79z-5a; titke 42 section
13234.

5 824e. Power of

shall find that any
tion, demanded, obs
by any public utility
sale subject to the j&ri
sion, or that any

cation is unjust, e
natory or preferentis
determine the just and
classification, rule, reg

or motion of the
ceeding under this
change or changes to b
charge, classification, rule,
or contract then in force, 4
any proposed change or cfjang

of such hearing and shall

be adjudicated.

{b) Refund effective date; prefereltisl preceedings:
stat t of for delay; purden of preof:
scope of refund order; refurnd off In cases of

dilatory bekavior; interest

Whenever the Commission
ceeding under this section, the

case of a proceeding Instituted
the refund effective date shall no

than the date 60 days after the filijs
complaint nor later than 5 months

proceeding instituted by the Comm

own motion, the refund effective dn.e
be earlier than the date 80 days after tRe

TITLE 16~CONSERVATION

§ R24e

cition by the Commission of notice of its inten-
tidn to initiate such proceeding nor later than §
mdnths after the expiration of such 60-day
peRod. Upon institution of a proceeding under
thid section. the Commission shall give to the
decion of such proceeding the same prefer-
enceYs provided under section 824d of this title
and dkherwise act as speedily as possible. If no
final &ecision is rendered by the refund effec-
tive ddte or by the conclusion of the 180-day
period Yommencing upan initiation of a pro-
ceeding ursuant to this section, whichever is
exrlier, the Commission shall state the ressons
why it hys fafled to do so and shall state its
best estinfate as to when it reasonably expects
to make 5 decision. In any proceeding under

this sectiofy the burden of proof to show that

any rate, ciijrge, classification, rule, regulation,
practice, or yeontract & unjust. unreasonable,
unduly discriminatory, or preferential shall be
upon the Cohmission or the complainant. At

the conclusiof of any proceeding under this
section, the Cémmission may order the public
utility to makq refunds of any amounts paid,
for the period dibsequent to the refund effec-
tive date through a dste fifteen months after
such refund effe}tive date. in excess of those
which would havdbeen paid under the just and
reasonable rate, carge, classification. rule, ree-
ulation, practice, ¢ contract which the Com-
mission orders to b thereafter observed and in
force: Provided, t if the proceeding is not
concluded within fifteen months after the
refund effective date §nd if the Commission de-
termines at the concjusion of the proceeding
that the proceeding wi not resolved within the
fifteen-month period pYims because of dila-
tory behavior by the puljlic utility, the Commis-
sion may order refundsY¥f any or all amounts
paid for the period subseRuent to the refund ef-
fective date and prior to the conclusion of the
proceeding. The refunds s be made, with in-
terest, to those persons who have paid those
rates or charges which ard the subject of the
p .

(¢) Refund considerations: shiftifjg costs; reduction in
revenves: “electric utility ies” and “regis-
tered holding company™ defin}d

Notwithstanding subsection §{b) of this sec-
tion, in a proceeding commenceq under this sec-
tion involving two or more ele: utflity com-
panies of a registered holding cofjypany, refunds
which might otherwise be payaf§e under sub-
section (b) of this section shall njt be ordered
to the extent that such refunds ould result
from any portion of a Commizsiof order that

(1) requires a decrease in system pfpduction or

transmission costs to be paid by onejr more of

such electric companies; and (2) is bajed upon a

. determination that the amount offsuch de-

crease ghould be pald through an
the costs to be pald by other

Provided. That refunds, in whole or | part.
may be ordered by the Commission if i§ deter-
mines that the registered holding colpan
would not experience any reduction in redenues
which results from an inabflity of an ¢ c
utflity company of the holding company 6§ re-

krease in
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electric rate i
tion 791a et seq. of
for expeditious handl

anticompetitive or unreaso.
sale and retsil rates, or
report to Congress within
1978, on results of study.
taken 2z 8 result of this st
dations for changes in existi
poses of this section.

SzcTion Rerreaen 10 1N
This section is referred to in

of this title; title 1S section 7
13234.

 §824¢e. Power of Commission (o fix rates and charges;
determination of cost of production or transmis-
sion : .

(a) Unjust or preferential rutex, etlc.: statement of res-
sons for changes; hearing; specification of issues
Whenever the Commission, after a hearing
had upon its own motion or upon complaint,
shall find that any rate, charge, or classifica-
tion, demanded, observed, charged, or collected
by any public utility for any transmission or
sale subject to the jurisdiction of the Commis-
sfon, or that any rule, regulation, practice, or
contract affected such rate, charge, or classifi-
cation is unjust, unreasonable, unduly discrimi-
natory or preferential, the Commission shall
determine the just and ressonable rate, charge,
classification. rule, regulation, practice, or con-
tract to be thereafter observed and in force,
and shall fix the same by order. Any complaint
or motion of the Commission to initiate s pro-
ceeding under this section shall state the
change or changes to be made in the rate,
charge, clascification, rule, regulation, practice,
or contract then in force, and the reasons for
any proposed change or changes therein. If,
after review of any motion or complaint and
answer, the Commission shall decide to hold a
hearing, it shall fix by order the time and place
of such hearing and shall specify the issues to
be adjudicated. .

(b) Refund effective date; preferential proceedings:.

statement of reasons for delay: burden of proof:
scope of refund order; refund orders in cases of
dilatory behavior: interest

Whenever the Commission institutes a pro-
ceeding under this section, the Commission
shall establish a refund effective date. In the
case of a proceeding instituted on complaint,
the refund effective date shall not be earlier
than the date 60 days after the filing of such
complaint nor later than 5 months after the ex-
piration of such 60-day period. In the case of a
proceeding instituted by the Commission on its
own motion. the refund effective date shall not
be earlier than the date 60 days after the publi-

TITLE 16—CONSERVATION
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cation by the Commission of notice of its inten-
tion to initiate such proceeding nor later than 5
months after the expiration of such 60-day
period. Upan institution of & proceeding under
this section, the Commission shall give to the
decision of such proceeding the same prefer-
ence as provided under section 8244 of this title
and otherwise act as speedily as possible. If no
final decision is rendered by the refund effec-
tive date or by the conclusion of the 180-day
period commencing upon Initiation of & pro-
ceeding pursuant to this section. whichever is
earlier, the Commission shall state the reasons
why it has falled to do s0 and shsll state its
best estimate as to when it reasonably expects
to make such decision. In any proceeding under
this section, the burden of proof 1o show that
any rate, charge, classification, rule, regulation,
practice, or contract is unjust. unresconable,
unduly discriminatory, or preferential shall be
upon the Commission or the complainant. At
the conclusion of any proceeding under this
section, the Commission may order the public
utility to make refunds of any amounts paid.
for the period subsequent to the refund effec-
tive date through a date fifteen months after
such refund effective date, in excess of those
which would have been paid under the just and
reasonable rate, charge, classification, rule, reg-
ulstion, practice, or contract which the Com-
mission orders to be thereafter ohserved and in
force: Provided, That if the proceeding is not
conciuded within fifteen months after -the
refund effective dste and if the Commission de-
termines at the conclusion of the proceeding
that the proceeding was not resolved within the
fifteen-month period primarily because of dila-
tory behavior by the public utility, the Commis-
sion may order refunds of any or all amounts
paid for the period subsequent to the refund ef-
fective date and prior to the conclusion of the
proceeding. The refunds shall be made, with in-
terest, t0 those persons who have paid those
rates or charges which are the subject of the
proceeding.

(c) Refand considerations: shifling costs; reduction in
revenoes; “electric utility companies™ and “regis-
teved helding company™ defined

Notwithstanding subsection (b) of this sec-
tion. in a proceeding commenced under this sec-
tion involving two or more electric utility com-
panies of a registered holding company. refunds
which might otherwise be payable under sub-
section (b) of this section shall not be ordered
to the extent that such refunds would result
from any portion of a Commission order that

(1) requires s decrease in system production or

transmission costs to be paid by one or more of

such electric companies; and (2) s based upon a

determination that the amount of such de-

crease thould be paid through an increase in
the costs to be pald by other electric utility
companies of such registered holding company:

Provided, That refunds, in whole or in part,

may be ordered by the Commission if it deter-

mines that the registered holding company
would not experience any reduction in revenues
which results from an inability of an electric
utility company of the holding company to re-
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cover such increase in costs for the period be-
tween the refund effective date and the effec-
tive date of the Commission's order. For pur-
poses of this subsection, the terms “electric
utility companies” and “registered holding com-
pany” shall have the same meanings as provid-
ed in the Public Utility Holding Campany Act
of 1835, as amended {15 US.C. 19 et seq.l.

1d) Investigation of costs

The Commission upon its own motion. or
upon the request of any State commission
whenever it can ‘do so0 without prejudice to the
efficient and proper conduct of its affairs. may
investigate and determine the cost of the pro-
duction or transmission of electric energy by
means of facilities under the jurisdiction of the
Commission in cases where the Commission has
no authority to establish a ra.t.e governing the
sale of such energy.

(June 10, 1820, ch. 283, pt. I, {206 as added
Aug. 26, 1835, ch. 887, title 11, §213. 49 Stat
852; amended Oct. 8. 1988, Pub. L. 100473, § 2,
102 Stat. 2299.)

Rerrermcrs N Text

The Public Utility Holding Company Act of 1835, re-
ferred to tn subsec. (¢), is title 1 of act Aug. 26, 1935,
ch. 687, 49 Stat. 838, as amended, which {5 classified
generzally to chapter 3C (§ 19 et seq.) of Title 15. Com-
merce and Trade. The terms “electric utility compa-
ny” and “registered holding company” are defined in
section T9b(sX3). (12) of Title 15. Por complete classi-
fication of this Act to the Code, see section 78 of Title
15 and Tables.

AMENDMENTS

1888—8ubsec. (a). Pub. L. 100-473, § 2(1). [nserted
provisions for 2 statement of reacons for listed
changes, hearings, and specification of issues.

Subsecs. (b) to (d). Pub. L. 100-473, § 2(2), added sud-
secs. (b) and (c) and redesignated former subsec. (b) as
().

Ervecnivr Date or 1988 Ammwomext

Section 4 of Pub. L. 100-4T3 provided that: “The
amendments made by this Act {amending this section)
are not applicable to complaints filed or motions initl-
ated before the date of enactment of this Act (Oct 6.
1988) pursuant to section 206 of the Federa! Power
Act (this section). Prooided, Aowever, That such com-
ph.lnu may be withdrawn and reflled without preju-
dice.™

Transrzz or Funcrions

Federal Power Commission terminated and its func-
tions with regard to establishment, review, and en-
forcement of rates and .charges for tranemission or
sale of electric energy, including determinations on
construction work in progress under this subchapter
transferred to Pederal Energy Regulstory Commission

. by sections T1T20aX1XB) and 7293 of Title 42, The
Public Health and Welfare.

Executive and administrative junctions of Pedersl
Power Commission, with certain reservations. truns-
ferred to Chairman of such Commission, with suthor-
ity vested in him to authorize thelr performance by
any officer. employee, or administrative unit under his
jurisdiction. by Reorg. Plan No. 9 of 1050, §§1, 2, eff.
May 24, 1950, 15 P.R. 3175, 64 Stat. 1265, set out as
note under section 792 of this title.

LIMITATION OR AUYHOLITY PROVIDDD

Section 3 of Pub. L. 100-473 provided that: “Nothing
in subseciion (¢) of section 208 of the Pedera) Power

TITLE 16—CONSERVATION
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Act. as amended (16 US.C. 824¢(c)) shall be interpret-
ed to confer upon the Pederal Enerzy Regulatory
Commission any authority not granted o it elsewhere
in such Act (18 US.C. 701s et seq.) Lo issue an order
that (1) requires a decrease {n system production or
transmission costs to be paid by one or maore electric
utility compsanies of a registered holding company:
and (2) is based upon & determination that the amount
of such decresase should be paid through an increase in
the costs to be paid by other electric utility companies
of such registered holding company. Por purposes of
this section. the terms ‘electric utflity companies’ and
‘registered holding company’ shall have the same
meanings as provided in the Public Utllity Holding
Compeny Act of 1935, as amended (15 US.C. 76 et
seq.1.”

StopY

Section 5 of Pub. L. 100473 directed that, no earlier
than three yesrs snd no later than four years after
Oct. 6, 1988, Federal Energy ry Commission
peﬂormanudyoleﬂectolnmmmncnnwmusec
tion, analyzing (1) impact, {f any. of such amendments
on cost of capital paid by public utilities. (2) zny
change (n average time taken (o resolve proceedings
under this section, and (3) such other matters as Com-
mission may deem appropriate in public interest, with
study to be sent to Committee ot Energy and Natural
Resources of Senste and Committee on Energy and
Commerce of House of Representatives.

§ 8241. Ordering fRmnishing of adequate service

Whenever 4 Commission, upon complaint
of a State comnission, afier notice to each
State commissiof and public utility affected
and after opportynity for hearing, shall {ind
that any in ath service of any public utility
is inadequate or hhsufficient, the Commission
shall determine th} proper, adequate, or suffi-
cient service to be §
same by its order, re
That the Commissid
to compel the enlarg

shall have no authority
ment of generating faclli-

would impair its abfl
service to its customers

853.)
TRANSYER OF

Pederal Power Commission
tions with regard to estabils
forcement of rates and chary

by sections 7172(aX1XB) and

Public Health and Welfsre.
Executive and sdministrative 1

Power Commission. with certain

eservations, trans-
ferred to Chairman of such Comunfjs

note under section 792 of this title.

# 824z. Ascertainment of cest of prog
ciation
(a) Investigation of property costs

The Commission may investigaty and ascer.
tain the actual legitimate cost of the property
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Bection 33, une 30, 1906, ch. 3920, 34 Stat. 798,
provided that, Ynder the immunity provisions ol
former section 329f t.ms title, lmmunlty was to extend

Repesl of uecttons p Pub. L. 91452 effective on the

- 15, 1970, see section 260 of
as an Effective Date. Savings
siction 6001 of Title 18, Crimes

chedolaecuomby ; hLDl—452nottonﬂect
any immunity to which &gy individual was entitled
nndernediombymsonqllnytesﬂmonyth

8§ 34. Definitions applicable to sections 34 to 35

For purposes of sections 34 to 36 of this
title—

(1) the term *1ocal government”™ means—

(A) 8 city, county, parish, town, township,
village, or any other general function gov-
ernmental unit established by State law. or

(B) a school district, sanitary district, or
any other special function governmental
unit established by State law in one or more

States,

(2) the term “person” bas the meaning
given it in subsection (a) of the first section
of the Clayton Act [15 US.C. 12(a)), but does
not include any local government as defined
in paragraph (1) of this section, and

(38) the term “State” has the meaning given
it in section 4G(2) of the Clayton Act (15
U.S.C. 15¢(2)).

(Pub. L. 98-544, § 2, Oct. 24, 1984, 98 Stat. 2750.)
ErrscIvE Dare

Section 6 of Pub. L. §8-544 provided that: “This Act

{enacting asections 34 to 36 of this title, and provisions

set out as a note under section 1 of this title) shall

take effect thirty days before the date of the enact-
ment of this Act [Oct. 24, 1984).7

§ 35. Recovery of damages, etc. for antitrust viola-
tions from any local govemment, or official or
employee thereol acting in an official capacity

(a) Prohibition in general

No damasges, interest on damages, costs, or at-

torney's fees may be recovered under section 4,

4A, or 4C of the Qayton Act (15 US.C. 15, 151,

or 15¢) from any local government, or official

::r employee thereof acting in a.n official capac-

ty.

(b) Preconditions for sitachment of prohibition;
prima facie evidence for nonapplication of prohl-
bition

Subsection (a) of this section shall not apply
to cases commenced before the effective date of
this Act unless the defendant establishes and
the court determines, in light of all the circum-
stances, including the stage of litigation and
the availability of alternative relief under the

Clayton Act, that it would be inequitable not to

apply this subsection to a pending case. In con-

TITLE 15—COMMERCE AND TRADE
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sideration of this sectlon, existence of & jury
verdict, district court judgment, or any stage of
litigation subsequent thereto, shall be deemed
to be prima facie evidence that subsection (a) of
this section shall not apply.

(Pub. L. 88-544, § 3. Oct. 24, 1984, 98 Stat. 2750.)

Rermewces in TeExy

For the elfective date of this Act, referred to in
subsec. (b), see Effective Date note below.

The n Act, referred to in subsecs. (a) and (b),
is act Oct. 15, 1814, ch. 323, 38 Stal. 730, as amended,
which 15 classified generally to sections 12, 13, 14 to 19,
20, 21, and 22 to 27 of this titie and to sections 52 and
§3 of Title 28, Labor. For further details and complete
classification of this Act to the Code, see References
%Mmutoutmmxzoxmsmem

es.

Errscrive Darx

Section effective thirty days before Oct. 24, 1984, see
section 6 of Pub. L. 83-544, sct out as a note under sec-
t:lonuolthl.sdue.

&cnoanmmntO:mSncnon
‘This section is referred to in section 34 of this title.

836. Recovery of damages, etc., for antitrust viola-
tions on claim against person-based on official
sction directed by local government, or official
or employee thereof acting in an official capacity

'(a) Prohibition in general

No damages, interest on damages, costs or at-
torney’s fees may be recovered under section 4,

4A, or 4C of the Clayton Act (15 US.C. 15, 158, -

or 15¢) in any claim agsinst a person based on
any official action directed by a local govern-
ment, or official or employee thereof acting in
an official capacity.
(b) Nonapplication of prohibition for cases com-
menced before effective date of provisions _
Subsection (a) of this section shall not apply
with respect to cases commenced before the ef-
fective date of this Act.

(Pub. L. 98-544, § ¢, Oct. 24, 1984, 88 Stat. 3750.)
Ryrzzrxces tn Txxy
For effective date of this Act, referred to In subsec.
(b), see Effective Date note below.
Evrzcrive Daxx

Bection effective thirty days before Oct. 24, 1984, see
section 6 of Pub. L. §8-544, set out as a note under sec-
tion 34 of this title.

SEcTION REFERRED 10 IR OTHER SECTIONS
This section is referred to in section 34 of this title.
COMMISSION;

N OF EXPORT TRADE AND PRE-
UNFAIR METHODS OF COMPE.-

Sec

43.

42. Employees: exp

43 Office and place of meeting.
4“. Definitions.
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§83th-1

Ter 31 shall be in lieu of any sudit of the financial

actions of any Governument corporation required
lo A made by the General Accounting Office for the
oftrcpontolhcanxﬂmcrwme?nsp

oN Rerzarep To v OTHER Srcrions

on is referred to in sections 83lm. 831n4
- title 26 section 6402; title 31 sections 3720,
1 section 812.

pn of dams primarily for pronohon
and controlling floods: generstion

and sale of icity
The Board ks ected in the operation of any
dam or reservoir\n its possession and control to
te the strefqn flow primarily for the pur-
poses of promotin} navigation and controlling
ﬂood&Soruns myy be consistent with such

tric energy at any §

Corporation and for
States or any agency
further authorized, wheneyer an opportunity is
afforded, to provide and dgerate facilities for
the generation of electric &pe
avoid the waste of water powe
market such power as in this
and thereby, so far as may be
assist in liquidating the cost or 8

(May 18, 1933, ch. 32, § 62, as added Aug. 31,
1935, ch. 836, § 5, 49 Stat. 1076.)

§831h-2. Repealed. Pub. L. 86-137, § 1, Ad
73 Stat. 280

Section, act July 30, 1947, ch. 338, title II, %01, 61
Stat. 574, placed a limitation on use of power R
of the Tennezsee Valley Authority. See section 8
of this title.

8831i. Sale of surplus power; preferences; experi-
mental work: acquisition ef existing electric fa-
cilities

The Board s empowered and anthorized to

sell the surplus power not used in its oper-
ations, and far operation of locks and other
works gencrated by it, to States, counties, mu-
nicipalities, corporations, partnerships, or indi-
viduals, according to the policies hereinafter set
forth. and to carry out said authority. the
Board is authorized to enter into contracts for
such sale for = term not exceeding twenty
years, and in the sale of such current by the
Board it shall give preference to States, coun-
ties. municipalities, and cooperative organiza-
tions of citizens or farmers. not organized or
doing business for profit, but primarily fcr the
purpose of supplying electricity to its own citi-
zens or members: Provided. That all contracts
made with private companies or individuals for
the sale of power, which power is to be resold
for a profit, shall contain & provision authortz-
ing the Board to cancel said contract upon five
years’ notice in writing, {f the Board needs gaid
power to supply the demands of States, coun-
ties, or municipalities. In order to promote and
eoncourage the fullest possible use of electric
light and power on farms within reasonable dis-
tance of any of its tranamission lines the Board

TITLE 16—CONSERVATIONR
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in its discretion shall have power to construct
transmission lines to farms and small villages
that are not otherwise supplied with electricity
at reasonable rates, and to make such rules and
regulations governing such sale and distribu-
tion of such electric power as in its judegment
may be just and equitable: Provided further,
That the Board {s authorized and directed to
meake studies, experiments, and determinations
to promote the wider and better use of electric
power for agricultural and domestic use. or for
small or local industries, and it may cooperate
with State governments, or their subdivisions
or agencies, with educational or research instf-
tutions, and with cooperatives or other organi-
zations, in the application of electric power to
the fuller and better balanced development of
the resotirces of the region: Provided further,
That the Board is authorized to include in any
contract for the sale of power such terms and
conditions, tncluding resale rate schedules, and
to provide for such rules and regulstions as in
its judgment may be necessary or desirable for
carrying out the purposes of this chapter, and
in case the purchaser shall fail to comply with
any such terms and conditions, or violste any
such rules and regulations, said contract may
provide that it shall be voidable at the election
of the Board: Provided further, That in order to
supply ferms and small villages with electric
power directly as contemplated by this section.
the Board in its discretion shall have power to
acquire existing electric facilities used in serv-
ing such farms and small villages: And provided

Jurther, That the terms “States”, “‘counties”,’

and “municipalities” as used in this chapter
shall be construed to include the public agen-
cles of any of them unless the context requires
s different construction.

(May 18, 1633, ch. 32, § 10, 48 Stat. 64; Aug. 31,
1935, ch. 836, § 6. 48 Stat. 1076.)

AMINTMINTS

itable distribution of surpius power among
nd psunicipalitiex: improvement in pro-
ertilizer

generated at Muscle Shoals
he sutes. countles, and mu-
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‘of this chapter.
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e production of fertilizer and fertil-
cRITYing out the provisions

(May 18.1933.ch. 32. §11. 48 Sta

8 £31k. Transmission linex: construction or lease: sale
of power over other then Government lines; rates
when sold for resale at profit

In order to place the board upon a falr basis
for making such contracts and for receiving
bids for the sale of such power, it is expressly
authorized, either from appropriations made by
Congress or from funds secured from the sale
of such power, or from funds, secured by the
sale of bonds hereafter provided for, to con-
struct, lease. purchase, or authorize the con-
struction of transmission lines within transmis-
sion distance from the place where generated,
and to interconnect with other systems. The
board is also authorizsed to lease to any person,
persons, or corporation the use of any transmis-
sion line owned by the Government and operat-
ed by the board, but no such lease shall be
made that in any way interferes with the use of
such trahsmission line by the board: Provided,
That if any State, county. municipality. or
other public or cooperative organization of citi-
zens or farmers, not organized or doing business
for profit, but primarily for the purpase of sup-
plying electricity to its own citizens or mem-
bers, or any two or more of such municipsalities
or organizations. shall construct or agree to
construct and maintain a properly designed and
built transmission line to the Government res-
ervation upon which is located a Government
generating piant, or to 2 main transmission line
owned by the Government or leased by the
board and under the control of the board, the
board is authorized and directed to contract
with such Stste, county, municipality, or other

organization, or two or more of them, for the

sale of electricity for a term not exceeding
thirty years; and in any such case the board
shall give to such State, county. municipality,
or other organization smple time to fully
comply with any local law now in existence or
hereafter emacted providing for the pecessary
legal authority for such State, county. munici-

organization to contract with

municipalitiezs, or other said orzanizations,
before the board shall sell the same to any
person or corporation engaged tn the distribu-
tion and resale of electricity for profit. it shall
require said person or corporation to agree that
any resale of such electric power by said person

or corporation shall be made to the ultimate
consumer of such electric power at prices that
shall not exceed a schedule fixed by the board
from time to time as reasonable, just, and fair;
and in case of any such sale, if an amount is
charged the ultimate consumer which is in
excess of the price so deemed to be just, reason-
able. and fair by the board. the contract for
such sale between the board and such distribu-
tor of electricity shall be voidable at the elec-
tion of the board: And provided further, That
the board is authorized to enter into contracts
with other power systems for the mutual ex-
change of unused excess power upon suitable
terms. for the conservation of stored water, and
&s an emergency or treak-down relief.

(May 18, 1933, ch. 32, § 12, 48 Stat 85.)
E31k-1. Extension of aredit to States. municipalities

s power of the Corporation according to
icies set forth in this chapter; (2) to give
the priority herein accorded to States,
municipalities, and nonprofit organi-
R the purchase of such power by ena-
el to acquire facilities for the distribu-
tion of suth power; and (3) at the same time to

; g distribution facilities as going

l.:sist, by extending credit for a
ceeding five years to, States,
counties, munid\palities and nonpmm organiza-

(May 18, 1833, ch. 32, §12a, as added Aug. 31,
1835.ch. 836, § 1. 498 g .

of this title.
#5311 Fmancial assistance to S\

t.boseBtsteslndloa.lmemmt.slnwhkh

tional amounts &s may be payable p to
the provisions hereinafter set forth, said fyy-
ments to constitute a charge against the v
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T\ 31 shal} be in lieu of any audit of the financial
ons of any Government corporation required

:\pade by the General Accounting Office for the
pur,.osh of & report to the Congress aor to the Presi-
any existing law.

riox RYveaxep 10 In OrHER SEcTIONS

DN s referred to in sections 831m. 83in—4
Lle 26 section 8402; title 3] sections 3720,
section 612,

# 831h-1. Opes n of dams primarily fer promotion
of nav undmmllmgﬂoods:genenbon
and sale of eR

The Board is d d in the operation of any

the generation of elec-
am for the use of the

afforded, to provide and o
the generstion of electric
avoid the waste of water pow
market such power as in this
and thereby, so far as may be
assist in Hquidating the cost or &

(May 18, 1833, ch. 32, §fa, as &
1835, ch. B36, § 5, 49 Stat. 10768.)

§ 831h-2. Repealed. Pub. L. 86-137, § 1, Aug
73 Stat 289

of the Tennessee Valley Authority. Bee section 83 '
of this title.

2 831i. Sale of surpius power; preferences; experi-
mental work: acquisition of existing electrie fa-
cilities

The Board s empowered and authorized to
sell the surplus power not used in its oper-
ations, and for. operation of locks and other
works generated by it. to States. counties, mu-
nicipalities, corporations, partnerships, or indi-
viduals, according to the policies hereinafter set
forth; and to carry out said authority. the

Board is authorized to enter into contracts for

such sale for a term not exceeding twenty

years, and in the sale of such current by the

Board it shall give preference to States, coun-

ties, municipalities, and cooperative organiza-

tions of citizens or farmers, not organized or

doing business for profit, but primarily for the 1

purpose of supplying electricity to its own citi-
%ens or members: Provided, That all contracts
made with private companies or individuals for
the sale of power, which power is to be resold
for a profit, shall contain a provision authoriz-
ing the Board to cancel ssid contract upon five
years® notice in writing, if the Board needs zaid
power o supply the demands of States. coun-
Ues, or municipalities. In order to ptomote and
encourage the fullest possible use of electric
light and power on farms within reasonable dis-
tance of any of its transmiasion lines the Board

TITLE 16—CONSERVATION

Page 80

in its discretion shall have power to construct
transmission lines to farms and small villages
that are not otherwise supplied with electricity
at reasonabile rates, and to make such rules and
regulations governing such sale and distribu-
tion of such electric power as in its judgment
may be just and equitable: Provided further.
That the Board is authorized and directed to
make studies, experiments, and determinations
to promote the wider and better use of electric
power for agricultural and domestic use, or for
small or local industries, and it may cooperate
with State governments, or their subdivisions
or agencies, with educational or research insti-
tutions, and with cooperatives or other organi-
zations, in the application of electric power to
the fuller and better balanced development of
the resources of the region: Provided further,
That the Board is authorized to include in any
contract for the sale of power such terms and
conditions, including resale rate schedules, and
to provide for such rules and regulstions as in
its judgment may be necessary or desirable for
carrying out the purposes of this chapter, and
in case the purchaser shall fail to comply with
any such terms and conditions, or violate any
such rules and regulations, said contract may
provide that it shall be voidable at the election
of the Board: Provided further. That in arder to
supply farms and small villages with electric
power directly as contemplsated by this section.
the Board in its discretion shall have power to
acquire existing electric facilities used in serv-
ing such farms and small villages: 4And provided
Jurther, That the terms “States”, “counties”,
and “municipalities” as used in this chapter
shall be construed to include the public agen-
cies of any of them unless the context reguires
8 different construction

(May 18, 1833, ch. 32, §10, 48 Stat. 84; Aug. 31,
1835, ch. 836, § 6, 49 Stat. 1076.)

AMINDMINTS
p35—Act Aug. 31, 1935, inserted jast three provisos.
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blicy Statement, and the guidance
A-¢in concerning ancillary services. 5%
A fina! jurisdictional issuc raised in the

Access NOPR concerns buy-sell
actions. We remain concerned, )ust

ek industry, that buy-sell arrange-
ments §an be used by parties to obfuscate
trapsactions taking place and
low parties to circumvent Com-
gulation of transmission in in-

e transmission component of

e purchase of generation
from a thirdparty. However, we recog-

nize that F is a wide range of pro-
grams and trdnsactions that might or
might not fall Yithin this category. We
will address on a case-by-case basis.

In summary, Commissicn reaffirms

clusions and tests determining the de-
marcation betweeld federal and state
jurisdiction over tr#nsmission in inter-
state commerce and Iqal distribution. We
have attempted to 2 these issues in
a way that provides flexibility and
recognition of legitima® state concerns.
With regard to retail segvi
nize the states’ .
bundling of retail :
result in changes from p
has been regulated by thc

pally the rates of

However, the decision to pro§
dled retail wheeling is not Commis-

if a retail access program ocown
not believe the unbundling of reta

actions will radically change fundalpental
state authorities. including authorRy to
regulate the vast majority of @ tion

asset costs, the siting and maintenan$e of
generation facilities and transmi
lines.‘and decisions regarding retail 4

Regulations Preambles 31,785

territories. Further, the Commission
nds to be respectful of state objectives
as they do not balkanize interstate
ion of power ar conflict with our

n access policies. As the
and state regulatory au-
thorities conti 1o develop new compet-

1. Justification for Allowing Recovery of
Stranded Costs

In the Supplemental Stranded Cost
NOPR, the Commission noted that the
Open Access Rule would give a utility’s
historical wholesale customers greatly en-

- hanced opportunities to reach new suppli-

ers.333 This would affect the way in which
utilities have recovered costs under the
traditional regulatory system that, on the
one hand, imposed an obligation to
serve,5* and, on the other hand, permit-
ted recovery of all prudently incurred
costs. We noted that if customers leave
their utilities’ generation systems without
paying a share of these costs, the costs
will become stranded unless they can be
recovered from other customers. The
Commission stated in the NOPR that we
must address the costs of the transition to
a competitive industry by allowing utili-
ties to recover their legitimate, prudent
and verifiable stranded costs simultane-
ously with any final rule we adopt requir-
ing open access transmission, 535

Virtually all of the investor-owned util-
ity commenters as well as commenters
representing state commissions and other
constituencies support the NOPR’s pre-
mise that stranded costs can be created
when a customer switches suppliers. They
endorse the propaosal to allow the recovery
of legitimate and wverifiable stranded

S22 15 applying the pnnc:plex of the Final
Rule o retail transmission tariffs, the Commis-
sion clearly cannot order retail wheeling directly
to an ultimate consamer. See FPA section
21Xh).

S8 FERC Statures and Regulations §32.514
at p. 33,095.

Federal Energy Regulatory Commission

55 The Supplementa! Stranded Cost NOPR
described such an obligation as explicit at retail
and arguably implicit at wholesale. FERC Seat-
utes and Regulations § 32,514 at p. 33,101,

555 1d. at p. 33.09596. 33,101,

131,036
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costs.5% Numerous commenters also sup-
port the Commission's proposal to link
stranded cost recovery with open access
tariffs. These commenters agree that the
recovery of stranded costs is critical to
the successful transition of the industry to
an open transmission access, competitive
industry.5¥ Commenters such as EEI and
NU subrhit that open access and stranded
cost recovery should be implemented si-
multaneously: that unbundled transmis-
sién service should not be required until a
stranded cost recovery mechanism is in
place. Some commenters propose that if
the full recovery of stranded costs is disal-
lowed as a result of rehearing or judicial
review, utilities that have filed open ac-
cess transmission tariffs should be permit-
ted to withdraw them, or the Commission
should otherwise reconsider its rule on
open access transmission in light of such a
reversal 558

Commenters representing the financial
community reiterate their strong support
for the full recovery of stranded costs,
noting that the prospect of not recovering
stranded costs could erode a utility's abil-
ity 10 attract capital which, in turn, could
impede the long-term goal of achieving
competitive wholesale markets.5® Several
commenters also argue that stranded cost

Regulations Preambles
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recovery is economically efficient and is
necessary 10 ensure parity among compet-
iters and to avoid uneconomic bypass.>?

The commenters that oppose allowing
utilities to recover legitimate and verifia-
ble stranded costs repeat many of the
arguments that were raised in response to
the initial Stranded Cost NOPR. For ex-
ample, a number of commenters argue
that the risk that a utility could lose
customers (and thereby incur stranded
costs) is not a new phenomenon created
by regulatory and statutory initiatives
that utilities could not have antici-
pated %' Some commenters argue that
there was never an implied obligation to
serve at wholesale 56 According to TDU
Systems, monopoly power, not regulatory
oblirztion, has kept wholesale customers
captive over the years.

Other commenters argue that allowing
the recovery of stranded costs would
make it uneconomic for customers to seek
alternative sources of power and that the
prospect of liability for and protracted
litigation over stranded cost claims would
create paralyzing uncertainty for custom-
ers, uncertainty that may dissuade them
from taking advantage of new opportuni-
ties in the wholcsale power market 58
Some commenters also argue that

=% See, e.g-. EEL Atlantic City, Arizona, Car-
olina P&L. Centeriar, Central Hudson, Detroit
Edison, Duke, Duquesne, Entergy, Florida
Power Corp, E! Paso, Houston, NIPSCO, NU,
Oklahoma G&E, Otter Tail, PG&E, Puget,
Southern, San Dicgo G&E, SCE&G. SeCal
Edison. Montana. Montana-Dakota Utikities,
NSP, Utilities For Improved Transition, NC
Com, PA Com, Electric Consumers Alliance.
American National Power, NE Public Power
District, MEAG, OH Coops. Scattle, NY Emergy
Buyers, SBA, TVA. Utility Workers Union, Big
Rivers EC, Cenural EC. Citizens Lehman,
NGSA, AGA, Montaup, NIEP,

57 Gee. e.g. EEL Caalition for Economic
Competition, ECA, CINergy, Electric Consum-
ers Alllance, Atlantic City, Com Ed, Consumers
Power, Dayton P&L, Dominion, Duke, El Paso,
NEPCO, NIMO, NIPSCO, Ohio Edison, Florida
Power Corp, PECO. Pennsylvania P&L, PSNM,
Public Service Co of CO, Southern. SCE&G,
VEPCO. Texas Utilities, DOE, CA Energy Com,
CD Com, PA Com, NE Public Power District,
SMUD. Rerazos. Sonflower, PIM, Utility Work-
ers Union, Utility lavestors Analysts. Nuclear
Energy Institute, SoCal Gas, AGA. Utility
Sharcholders, LPPC. Although DOD agrees that
addressing stranded cuosts is a caritical part of the
wransition to a more competitive industry, it

131,036
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submits that there is nothing in the Open Access
NOPR that sheuld affect the treatment of
stranded ‘costs because the Open Access NOPR
would not change the contracts that govern cx-
isting wholesale transactions. It argues that the
Commission will have ample opportunity to de-
cde these matters before the present whoksale
long-termn contracts expire.

58 £ g, Utlities For Improved Transition,
PECO, Utility. Workers Union. Dayton P&L.

3% Utility Investors Analysts, Utility Share-
holders.

50 See, e.g.. EEI, SCEZG, Montana, Com Ed.

%1 Eg. TAPS, IN Indusuriaks. Air Liquide.
Texas Industrialks. Detroit Edison Customers,

_ AMP-Ohic.

B Eg. TDU Systems, Competitive Enter-
prise.

38 See, e.g., Missouri Joint Commission,
Omaha PPD, American Forest & Paper, TAPS,
AMP-Ohio. Kansas Commission, VA Com.
Nucor, Torco, IPALCO. DE Muni, Municipal
Energy Agency Nebraska. Air Liquide, Arkan-
sas Cities, Detroit Edison Customers, Cleveland,
Texas-New Mexico, Blue Ridge, Suffolk County,
NM Industrials, PA Munis, Caparo, ABATE,
NRRI, Building Owners, Alma, WEPCO, Total

Federal Energy Regulatory Commission
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stranded cost recovery would be a disin-
centive to efficient operation by affording
the greatest protection to utilities that
made the worst investment decisions. 5

Commenters also argue that the scope
of the proposed rule is ‘overbroad; that
stranded cost recovery should be allowed,
if at all, on a case-by-case basis; that
there should be no presumption that
every utility will experience stranded
costs; and that utilities should not be al-
lowed 10 recover 100 percent of prudently
incurred stranded costs 365

Several commenters suggest that there
is no factua! basis for the stranded cost
rule, citing a lack of evidence of a whole-
sale stranded cost problem.5% TDU Sys-
tems refers to a Resource Data
International study that shows that, of
$114 billion in potential investor-owned
utility stranded investment, only $10.4
billion is associated with wholesale trans-
actions.’” Others submit that the Com-
mission should cbtain more current data
concerning the magnitude of potential
stranded cost recovery before issuing the
final rule.>® In reference to the statement
in the Supplemental NOPR that the
Commission will continue to gather infor-

Regulations Preambles 31,787

mation on the magnitude of potential
stranded costs, %’ DE Muni states that
the Commission must commit to making
public all the data it obtains 50 that all
can evaluate the impact of the recovery
of stranded costs on an ongoing basis.

NRRI1 submits that the Commission
has drawn the wrong conclusion from its
natural gas industry experience. Accord-
ing to NRRI, pipelines were “caught in
an unusual transition’” by changes caused
by Congress and the Commission. In the
case of the electric industry, NRRI sub-
mits that although there arc-uneconomic
wholesale power contracts, the Commis-
sion is not respansible for this situatjon 570

Several commenters suggest that the
Commission condition a utility’s ability to
recover stranded costs upon the utility
agreeing to take certain actions (such as
reducing environmental effects”’! or en-
suring the payment of costs that are
stranded if the utility commences direct
service to an end-use customer that was
previously a wholesale customer of a
transmission dependent utility’’?), or
agreeing to refrain from certain actions
(such as seeking unilaterally to terminate

(Footnote Continued)

Petroleum. SC Public Service Authority asserts
that the Commission has pol adequately ad-
dressed the anticompetitive potential of exit fees
and the potential shifting of losses from high-
cost to low-cost producers. It says that the Com-
mission should renotice any further propasal
that it develops to permit 2 reasoned analysis of
anticompetitive concerns.

%4 Fg. TAPS. AMP-Ohio. IPALCO, Suffolk
County. Competitive Enterprise, NY Energy
Buyers, Supervised Housing, Centra! Illinois
Light, WP&L, SC Public Service Authority, KS
Com.

65 Fg.. Alma, JPALCO, Suffolk County, CO
Consumers Counsel, Arkamsas Citics, Central 11-
linois Light. NY AG, NASUCA, VA Com, NY
Energy Buyers, UT Industrials, NM Industri-
als, NJ Ratepayer Advocate, WEPCO, IN In-
dustrials, ABATE, AZ Cam.

%6 Fg. ELCON, TDU Systems, Texas-New
Maico, Central IlEnois Light.

59 However, Utilities for Improved Transition
refers to a report by Moody's Invester Service
estimating that the stranded costs of the Na-
tion's 114 largest electric utilities under open
access transmission will be $13S billion in the
next ten years (13 to 14 limes greater than the
costs stranded by the introduction of open ac-
cess transpartation of natural gac). It motes that

Federa! Energy Regulatory Commission

this estimate covers costs stranded by transmis-
sion in interstate commerce of both wholesale
and retail power, and submits that both types of
costs are relevant to this proceeding because of
the Commission’s jurisdiction over the transmis-
sion rates for wheeling to both wholesale and
retail asstomers.

%0 E g, Central Illinois Light, Utility Wark-
ers Union, Alcoa.

$69 See FERC Statutes and Regulations
132,514 at p. 33,105,

0 According to NRR), the Commission did
not “berate”™ electric utility management to sign
uneconomic contracts in the manner that NRR1
contends the Commission and - Congress “be-
rated” pipeline management. NRRI Initial
Comments at p. 6. NRR! abo objects that the
proposed rule is a departure from what occurred
in other deregulated industries (where no
stranded cost recovery was allowed) and that
the Commission should provide a fuller explana-
tion as to why it believes allowing uatilities full
recovery of legitimate and verifiable stranded
costs is the correct course of action.

St Eg.. Legal Enviroamental Assistance,
Conservation Law Foundation.

M Fg. TDU Systems.

131,036
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or modify IPP contracts).¥? CCEM pro-
poses that open access, conversion rights,
and divestiture should cach be a precondi-
tion to a utility's eligibility for any
stranded cost recovery. VT DPS submits
that. if the Commission adopts a stranded
cost rule, it should limit utility stranded

. cost claims to those cases where the util-

ity can demonstrate that its costs have
been rendered unrecoverable as a direct
result of the final rule 3¢

A number of commenters object that
the proposed rule contains no provisions
for non-transmission-owning utilities to
collect stranded costs.¥® Illinois Munici-
pal Electric Agency asks the Commission
to consider providing a forum for
municipals to recover stranded costs from
their customers under the same guidelines
as investor-owned utilities. Recognizing
that the FPA gives the Commission no
general jurisdiction over municipalities
for purposes of rate regulation, ¥ Nlinois
Municipal Electric Agency argues that
the FPA nevertheless does not prevent
the Commission from providing a forum
for municipalities that may experience
stranded costs as a result of new federal
regulations. NE Public Power District,
RUS, and rural electric cooperative com-
menters object that the NOPR gives pub-
lic utilities a greater chance than other
transmitting utilities to recover stranded
costs from departing customers by offer-
ing public utilities two avenues of recov-
ery (an exit fee under a power sales
contract or a transmission surcharge) but
offering other transmitting utilities only
one avenue (a transmission surcharge),

Regulations Preambles
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PA Munis objects that the Commis-
sion’s proposal to impose stranded costs
anly on wholesale requirements customers
(and not on other wholesale customers) is
unduly discriminatory and counter to the

goals of the Open Access NOPR. It sub- ~

mits that the Commission’s proposal. by
subjecting a whoalesale requirements cus-
tomer to increased transmission rates for
stranded costs not levied on other whole-
sale customers, is indistinguishable in
substance from the pre-Order 436 plan
held to be discriminatory in Maryland
People's Counsel v. FERCSS

ELCON and others™® urge the Com-
mission to clarify that stranded costs do
not arise when a customer Jeaves a system
because its plant becomes.uneconomic or
the customer wishes to co-generate or self-
generate. They note that “[t]hese alterna-
tives have always existed and do not arise
from new opportunities for wholesale and
retail wheeling. 5%

Commission Conclusion

We reaffirm our preliminary determi-
nation that the recovery of legitimate.
prudent and verifiable stranded costs
should be allowed. Having considered the
arguments raised by the commenters that
oppose stranded cost recovery., we con-
tinue to believe that utilities that entered
into contracts to make wholesale require-
ments sales under an entirely different
regulatory regime should have an oppor-
tunity to recover stranded costs that oc-
cur as a result of customers leaving the
utilities’ generation systems through
Commission-jurisdictional open access
tariffs or FPA section 211 orders3® in

V3 E£.g.. EGA. LG&E. EGA and LG&E fur-
ther argue that if a ulility is able 1o abrogate a
QF contract, a QF should be entitled to recover
its costs based upon the same equities of reliance
upon governmental approvak, changed regula-
tory regimes, and reasonable expectation. |

S VT DPS argues that under Order No. 636,
the Commission allowed recovery of costs that
would be rendered “unrecoverable” because the
costs woukd not be incurved 10 provide wranspor-
tation service and because there would be no
wholesale load (rom which to recover the costs.
It suggests that when a utility loses wholesale
load or a municipality establishes a new distri-
bution system. the utility’s costs are not neces-
sarily rendered unrecoverable.

7S E.g.. PA Munis, Missouri Joint Commis-
sion. TAPS, Municipal Energy Agency Ne-
braska.

131,036

6 But sec FPA section 212(a). 16 US.C.
824k(a). .

57 RUS cobjects that, at the same time, an
RUS-financed cooperative that is a transmitting
utility would be required to provide reciprocal

open access to its public utility suppler, which
is also its customer and its competitor.
5% 761 F.2d 768 (D.C. Cir. 1985).

% Eg. VA Com. DE Muni, LG&E, Moun-
tain States Petroleum Assoc.

30 ELCON July 25, 1995 Comments at p. 6.
31 Hereafter referred to collectively as the
“pew open accrss™ or 'open access transmis-

sion.”

Federal Energy Regulatory Commission

——

DOE003-0479

1835 -



342 52396

order to reach other power suppliers. As
we indicated in the Supplemental
Stranded Cost NOPR, we do not believe
that utilities that made large capital ex-
penditures or long-term contractual com-
mitments to buy power years ago should
now be held responsible for failing 1o fore-
see. the actions this Commission would
take to alter the use of their transmission
systems in response to the fundamental
changes that are taking place in the in-
dustry.Slz We will not ignore the effects of
recent significant statutory and regula-
tory changes on the past invesument deci-
sions of utilities.’®® While. as some
commenters point out, there has always
been some risk that a utility would lose a
particular customer, in the past that risk
was smaller. It was not unreasonable for
the utility to plan to continue serving the
needs of its wholesale requirements cus-
tomers and retail customers, and for those
customers to expect the utility to plan to
mest future customer needs. With the
new open access, the risk of Josing a cus-
tomer is radically increased. If a former
wholesale requirements customer or a for-
mer retail customer uses the new open
access to reach a new supplier, we believe
that the utility is entitled to recover legit-
imate, prudent and verifiable costs that it
incurred under the prior regulatory re-
gime 1o serve that customer.58¢

We jearned from our experience with
natural gas that, as both a legal and a
policy matter, we cannot ignore these
costs. During the 1980s and early 1990s,
the Commission undertook a series of ac-
tions that contributed to the impetus for
restructuring of the gas pipeline industry.
The introduction of competitive forces in
the natural gas supply market as a resuit
of the Natural Gas Policy Act of 1978585
and the subsequent restructuring of the
natural gas industry left many pipelines
holding uneconomic take-or-pay contracts

Regulations Preambles 31,789

with gas producers. When the Commis-
sion initially declined to take direct ac-
tion to alleviate that burden, the US.
Court of Appeals for the District of Co-
lumbia Circuit faulted the Commission
for failing to do s0.53% The court noted
that pipelines were “'caught in an unusual
transition” as a result of regulatory
~changes beyond their control.>®’

As we stated in the Supplemental
NOPR. the court’s reasoning in the gas
context applies to the current move to a
competitive bulk power industry. Indeed,
because the Commission failed to deal
with the take-or-pay situation in the gas
context, the court invalidated the Com-
mission’s first open access rule for gas
pipelines. Once again, we are faced with
an industry transition in which there is
the possibility that certain utilities will be
left with large unrecoverable costs or that
those costs will be unfairly shifted to
other (remaining) customers. That is why
we must directly and timely address the
costs of the transition by allowing utilities
to seek recovery of legitimate, prudent
and verifiable stranded costs. At the same
time, however. this Rule will not insulate
a utility from the normal risks of competi-
tion, such as sell-generation, cogenera-
tion, or industrial plant closure. that do
not arise from the new availability of non-
discriminatory open access transmission.
Any such costs would not constitute
stranded costs for purposes of this Rule.

We are issuing the Stranded Cost Final
Rule simultaneously with the Open Ac-
cess Final Rule because we believe that
the recovery of legitimate, prudent and
verifiable stranded costs is critical to the
successful transition of the electric indus-
try to a competitive, open access environ-
ment. We believe that our decision today
will be upheld by the courts. While the
D.C. Circuit is still considering the vari-

S FERC Statutes and Regulations § 32.514

at p. 33.101-02.

S8 Contrary to NRRI's claim, and as ex-
plaincd in the NOPR (Sce. c.g.. FERC Statutes
and Regulations 132.514 at p. 33,063-68). the
electric industry’s transition to a mare competi-
tive market is driven in large part by statutory
and regulatory changes beyond the utilities’ con-
trol.

54 As a result, the opportunity for wholesale

stranded cost recovery under this Rule is limited
Lo utilities that provided sales of generation and

Federal Energy Regulatory Commission

transmission under whotesalke reauirements con-
tracts, and to utilities that provided Scrvice to
retail customers that convert to wholesale cus-
tomer status, and that face the potential inabil-
ity to recover costs when their customers are
abie to reach new suppliers through open access
transmission.

S8 15 US.C. 3301 et seq.
58 AGD, 824 F.2d at p. 1021.
&7 Id. at p. 1027,

131,036
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ous appeals of Order No. 636,58 it has
already upheld, in at least two instances.
our ultimate decision to allow the recov-
ery of costs stranded in the transition to a
competitive natural gas industry.>® As a
result, we reject the suggestions of some
commenters that a utility's obligation to
comply with the provisions of the Open
Access Final Rule should be conditioned
upon final court approval of the Stranded
Cost Final Rule. We also decline other-
wise to condition a utility’s ability to re-
cover its stranded costs. As described in
greater detal! in Section I'V.].8, if a util-
ity can make the necessary evidentiary

showings, it will be eligible for stranded

cost recovery.

With regard to the magnitude of poten-
tial wholesale stranded costs, as the Sup-
plemental Stranded Cost NOPR
recognizes, the level may be small relative
to that of retail stranded costs. Neverthe-
less, wholesale costs may be stranded as a
result of open access transmission. Be-
cause the significance of such costs to the
utilities that would face them may be
great (and the prospect of not recovering
such costs could erode utilities’ ability to
attract capital and be very detrimental to
a diverse array of utility sharcholders),
we believe that we have a responsibility
to allow for the recovery of such costs.

We disagree with the commenters who

* contend that this Rule would discriminate

against certain segments of the industry,
such as nop-transmission-owning utilities
(who would not be allowed to coliect
stranded costs) or wholesale requirements
customers (who would be subject to
stranded cost charges while other whole-
sale customers would not). These com-
menters misconstrue the purpose of this
Rule and the nature of the stranded costs
for which this Rule would allow recovery.
This rule is designed 10 address 2 new and

Regulations Preambles
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specific problem: The fact that a utility
that historically has supplied bundled
generation and transmission services to a
wholesale requirements customer and in-
curred costs to meet reasonably expected
customer demand may experience
stranded costs when its customer is able
to reach a new generation supplier due to
the availability of open access transmis-
sion. This rule proposes a solution to that
problem by allowing the recovery of legit-
imate, prudent and wverifiable costs in-
curred by a utility to provide service to a
wholesale requirements customer that
subsequently becomes, in whole or in
part, an unbundied wholesale transmis-
sion services customer of the utility. The
opportunity for extra-contractual whole-
sale stranded cost recovery is allowed for
only a discrete set of requirements con-
tracts for which the utility can demon-
strate that it had a reasonable
expectation of continuing service, as well
as for retail-turned-wholesale situations in
which the utility satisfies the necessary
evidentiary criteria. Thus, the fundamen-
tal premise of this rule—namely, that a
utility should have an opportunity to re-
cover reasonably-incurred costs that arise
because open access use of the utility's
transmission system cnables a generation
customer 1o shop for power—would not
apply to a non-transmission-owning uti}-
ity that, by definition, has no transmis-
sion by which its generation customer can
escape to another supplier.

The same historical relationship dis-
cussed above, including the expectation of
continued service, justifies imposing the
stranded costs covered by this rule on
wholesale requirements customers only
{(not on non-requirements customers that
contract separately for transmission ser-
vices to deliver their purchased power).
Requirements customers historically were

58 pipeline Service Obligations and Revisions
to Regulations Governing Scelf-lmplementing
Transportation Under Part 284 of the Commis-
sion’s Regulations: and Regulation of Natural
Gas Pipelines After Partial Welthcad Decontrol,
Order No. 636, 57 FR 13267 (April 16, 1992),
FERC Statutes and Regulations {30,939
(1992), order on reh'g. Order No. 636-A. S7 FR
36128 (August 12, 1992), FERC Statutes and
Regulations 130,950 (1992): order on reh'g, Or-
der No. 636-B. 57 FR 57911 (December 8,
1992), 61 FERC 161,272 (1993), rch'z denied,
62 FERC 161.007 (1993). appeal pending
United Distribution Companies, et al v. FERC,

131,036

No. 92-1485, et al, (D.C. Cir. Oral Argument
Held Feb. 21, 1996).

3P See. cg. Public Udlities Commission of
the State of California v. FERC, 988 F.2d 154,
166 (D.C. Cir. 1993) ("FERC, with the backing
of this court, has been at pains 1o permit pipe-
Iines to recover these (take-or-pay) costs, which
have accurnulated less through mismanagement
or miscalculation by the pipelines than through
an otherwise beneficial ransition to competitive
gas markets.”): Western Resources, Inc. v.
FERC, 72 F.3d 147 (D.C. Cir. 1995).
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long-term customers who typically did
not expect to take service from other sup-
pliers. Utilities thus assumed they would
continue serving these customers and
may have made significant investments
based on that long-term expectation. In
contrast. utilities <1d not (and do not to-
day) geners3Y make investments for
short-t~ M tconomy-type transactions.
Rewner, such transactions were entered
into only when the utility temporarily
had available capacity or energy that
could be provided to the buyer atv a price
lower than the buyer's decremental cost.
The utility was not obligated in any
way—either explicitly or implicitly—to
provide for the needs of notequirements
customers. Because coordination transac-
tions were not the casse of stranded in-
vestment decisimns, it would be
inappropriate to allocate such costs to
nonrequirements CUSLOMErs.

Further, alithough some commenters ob-
ject that the Rule would give public utili-
ties a greater opportunity than other
transmitting utilities to recover stranded
costs, our jurisdiction over transmitting
utilities that are not also public utilities is
limited. If the selling utility under an
existing contract is a transmitting utility
that is not also a public utility, its whole-
sale requirements contracts are not sub-
ject to this Commission’s jurisdiction.
Thus, we can allow such a transmitting
utility to recover stranded costs oaly
through Commission-jurisdictional trans-
mission rates under sections 211 and 212
of the FPA. Nevertheless, in the context
of a specific section 211 case, we would
expect to apply simllar principles to the
extent possible to assure full stranded cost
recovery. We also encourage such trans-
mitting utilities to negotiate mutually
agreeable stranded cost provisions with
their customers.

5% In the Supplemental Stranded Cost
NOPR. the Commission made a
preliminary finding that the Cajun court
decision does Not bar the recovery of
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stranded costs as proposed in the NOPR
and set forth our reasoning in support of
that finding. %!

Various commenters contend that the
proposal to permit recovery of stranded
costs at all, or particularly through trans-

~ mission rates of departing customers, {ails

to address the Cajun court's concerns. 52
These commenters repeat many of the
same arguments previously raised in this
proceeding, which we have already ad-
dressed. Some commenters argue that in-
cluding generation-based strandcd costs
in transmission rates is an anticompeti-
tive tying arrangement and that Cajun
compels the Commission to abandon this
eopoot of jts stranded cost proposal or, at
a minimum, to explain how the chosen
method of recovery differs trom that —~-
manded in Cajun 53

Several commentes question
whether the NOPR's stranded cost provi-
sions would undermine the "meaningful™
access to alternative suppliers referenced
by the Cajun court.®® For example, Ar-
kansas Cities asserts that the Commission
has failed to address whether a transmit-
ting utility retains market power over
transmission even after imposition of an
open access tariff. [t contends that this
question is vital to determining whether
imposition of stranded costs would inter-
fere with a wholesale transmission cus-
tomer’s meaningful access to other power
suppliers.

Some commenters also submit that the
proposed procedures for a customer to ob-
tain an estimate of its stranded cost lia-
bility arc inadequate because they do not
amdiorate the uncertainty confronting
the customer, which was a concern of the
court in Cajun They suggest that a cus-
tomer would still face the prospect of liti-
gation concerning whether a proposed
stranded cost charge is appropriate.5®

Other commenters argue that Cajun re-
quires a trial-type evidentiary hearing
before =eranded costs may be recovered.

§394

% 28 F.3d 173 (D.C. Cir. 1994) (Cajun).

Bl FERC Statutes and Regulations § 32.514
at p. 43,105-06. :

P! E g APPA. ABATE, ELCON, Central II-
linois Light, IL Com, VT DPS.

% See. e.g.. ELCON, American Forest & Pa-
per, MMWEC, Cajun, IL Com, PA Com, VT
DPS. Education, DE Muni. IN Iodustrials

Feders! Energy Reguiatory Commission

Texas-New Mexico, Las Cruces, bl Rides Suf-
folk County, Total Petroleum. NM Industriak,
PA Munis. -

I Eg.. Arkamsas Cities, PA Mumnis, NM In-
dustrials.

5% Gee Cajun, 28 F .3d at p. 179.
% Gee, ¢.g., Suffolk County. Arkansas Cities,
Education.
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They question whether the Commission’s
generic proposals on open access and the
Commission's statements about the need
to recover stranded costs are adequate.?’
ELCON references the Cajun court's
statement that "if the Commission is
wrong at the outset concerning the possi-
bility of legitimate stranded investment
cost, it is not fair or reasonable to create
such a mechanism for recovery.”¥ EL-
CON submits that the factual record does
not demonstrate any significant wholesale
stranded cost problem and, as a result, a
final rule allowing recovery of such costs
would not be '‘fair or reasonable.”

Many other commenters, in contrast,
believe that the NOPR is distinguishable
from the case that was before the court in
Cajun and that the Commission has fully
addressed the Cajun court’s concerns. Ac-
cording to the Coalition for Economic
Competition. this proceeding is very dif-
ferent {rom the Cajun proceeding because
the proposed rule would not automati-
cally permit utilities to charge market-
based rates: The Caalition for Economic
Competition states that in the absence of
generic market-based rate authorization,
there is no basis in Cajun for barring the
recovery of stranded investment in trans-
mission tariffs 59

A pumber of commenters agree with
the Commission that the Cajun court was
concerned with the need for 2 more com-
plete explanation of the basis for stranded
cost recovery and the mechanism selected
for such recovery. These commenters be-
lieve that the NOPR provides both the
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evidentiary record for addressing these
concerns on a generic basis and the oppor-
tunity for all participants to present evi-
dence and arguments.5®

Noting the Cajun court’'s concern as to
whether the wholesale customer in that
case had “meaningful” access to alterna-
tive suppliers, a number of commenters
agree that the Commission. through the
open access provisions of the NOPR, is in
{act providing wholesale customers mean-
ingful, ‘reasonable access to altermative
suppliers ¢! '

As evidence that the Cajun court was
concerned with inadequate explanation
and procedures and did not find that
stranded costs could never be justified.
several commenters point out that the
Cajun court did not mention the D.C.
Circuit’'s landmark decision in AGD,

which strongly supports stranded cost re-’

covery. ™ For example, Caoalition for Eco-
nomic Competition suggests that
construing Cajun to hold that stranded
cost recovery is always anticompetitive
would be at odds with AGD and other
decisions that have upheld the Commis-
sion’s policy of allowing recovery of the
costs of the transition to competilive mar-
kets €03

Numerous commenters also support the
Commission’s conclusion that stranded
cost' recovery through transmission rates
is not a tying arrangement.%* Among
other things., these commenters argue
that a tying claim requires that the de-
fendant force the sale of a separate prod-
uct with the sale of a product over which

¥ Eg. PA Cam, NY Com, RUS

e Cajun, 28 F.3d st p. 179 (eruphasis .in
original).

¥ SC PubBc Service Authority notes this dis-
tinction as well (Initial Comments st p. 78): “In
Csjun, the court was not criticizing the recovery
of stranded assets as an abstract matter, but
specifically as an integrat part of a set of tarifis
designed to justify market-based rates on the
basis that the open access tariff adequately mit-
igated market power despite the provision per-
mitting recovery of stranded assets.” It suggests
that if the Commission decides to allow utilities
to recover stranded costs from departing cus-
tomers, any utility recovering such costs should
not be allowed to charge market-based rates.

600 Sevc, c£-. EEI. NEPCO, Centerior, Efectric
Consumers Alliance, Southern. '

©! £ g Omaha PPD, Com Ed. Florida Power

Corp. Com Ed also submits that the arzument

731,036

by the petitioners in Cajun that “there really is
no such thing as stranded investment. only a
failure to compete™ ignored the droumstances
under which the investments were made. It
states that electric utilities did not incur the
costs of generation facilities (and Jong-term fuel
and power supply contracts) becawse they were
less efficient competitors, but to satisfy their
obfigation in 2 fully.regulated market to provide
service 10 all who request it.

02 Sae £.g.. Com Ed, Caalition for Economic
Competition, NYSEG. Entery.

3 See, e.g.. KN Energy. Inc.. 968 F.2d 1295
at p. 1301 (D.C. Cir. 1992). Elizadbcthtown Gas
Co. v. FERC, 10 Fd 866. 874 (D.C. Gir. 1993).

! Eg.. EEL. Com Ed. Consumers Power, So-
Cat Edison_ Sait River, Entergy.
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it has market power, and that here there
is no secand product being tied to trans-
mission. Several commenters also suggest
that, in any event, stranded cost recovery
as proposed in the NOPR would be con-
sidered a legitimate business justification
under the antitrust 1aws. % Com Ed ex-
plains that the Commission, as part of its
effort to enhance competition in gepera-
tion by opening up the transmission net-
work, is avoiding placing on utilities the
entire burden of the stranded costs result-
ing from their past regulatory obligations;
it is not permitting utilities to meintain a
monopoly of power sales.
Commission Conclusion
We reaffirm that we do not interpret
the Cajun court decision as barring the
recoverv of stranded costs. The court in
that case did not bar stranded cost recov-
ery, as some commenters suggest; it in-
stead found that the Commission had not
provided adequate proceedings and had
not fully explained its decision. The Com-
mission had failed to hold an evidentiary
hearing concerning whether the inclusion
of a stranded cost recovery provision in a
particular utility’s transmission tariff,
along with other provisions in the tariff,
resulted in the adequate mitigation of En-
tergy’s market power so as to justify mar-
ket-based rates. The court also found that
- the Commission had failed to explain ade-
quately its approval of the stranded cost
provision, among other provisions. In con-
trast. as discussed below., we have ad-
dressed in this consolidated proceeding
(the Stranded Cost NOPR, the Supple-
mental Stranded Cost NOPR, the Open
Access NOPR, and the Open- Access/
Suranded Cost Final Rule) all of the Ca-
Jun court’s concerns.
Our interpretation of Cajun is bolistered
by a recent opinion of the Court of Ap-
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peals for the D.C. Circuit (the same cir-
cuit that decided Cajun) that confirms
the validity of Commission imposed
stranded cost recovery mechanisms in the
transition to competitive markets. In
Western Resources, Inc. v. FERC,%% the
court affirmed the Commission’s decision

~to allow the recovery of costs stranded in
the transition of the natural gas industry
to a competitive market.%F We believe
that, by this decision. the court has again
affirmed the Commission’s ability to al-
Jow stranded cost recovery, as long as we
follow adequate procedures and explain
our decision.®®

We are providing in this proceeding the
evidentiary record to support our decision
to allow the recovery of legitimate, pru-
dent and verifiable stranded costs on a
generic basis. We also are ensuring the
“meaningful” access to altermative sup-
pliers that was identified as a concern of
the Cajun court. The Open Access Final
Rule is designed to attack one essential
element of market power—namely, con-
ol over transmission access. The stan-
dard we are adopting for transmission
service is far stricter than the standard
we used at the time Cajun was decided;
we now require non-discriminatory open
access transmission. as well as a code of
conduct and non-discriminatory sharing
of transmission information (QASIS). The
collective effect of these actions is that
public utilities that own, control or oper-
ate interstate transmission facilities will
not be able 1o {avor their own generation
and will have 10 compete on an equal
basis with other suppliers®® All public
utilities that own. control or operate facil-
ities used for transmitting electric energy
in interstate commerce will have tariffs
on file that offer to any eligible astomer
any transmission services that the public

€5 Gee State of Illincis ex rel. Burris v. Pan-
handic Eastern Fipe Linc Co. 935 F.2d 1465,
1483 (7th Cir. 1991), cert. denled, 502 US. 1094
(1992) (pipeline’s refusal to transport gas that
an LDC asstomer purchased from another sup-
pher was “genuinely and reasonably motivated
by the nced to limit its potential take-or-pay
liability, not by a desire to maintain its monop-
oly pasition by exctuding competition in the sale
of natwral gas™): Gty of Chanute y. Williams
Natural Gas Company, 743 F. Supp. 1437 (D.
Kan.), aff'd. 955 F.2d 641 (7th Gir. 1990) (pipe-
line's refusal w tramsport third-party gas was
motivated by lkegitimate business concorm, in-

Federal Energy Reguistory Commission

cluding desire to prevent take-or-pay tiahility,
not by an anticompetitive motive).

6% 72 F.3d 147 (D.C. Cir. 1995).

“ 14 atp. 152.

% As we noted i the Supplemental NOPR,
the same court had eartier instructed the Com-
mission in the AGD casc that the Commission
must consider the transition costs borne by regu-
lated utiBtics when the Commission changes the
regulatory rules of the game. FERC Statutes
and Regulations { 32,514 at p. 33,106

“9 14, at p. 13,065-67.

¥31,036
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utility could provide to itsell, and under
comparable terins and conditions.

We note that the Cajun court identified
several provisions in Entergy's proposed
tariff as potentially restraining competi-
tion: Entergy’s retention of sole discretion
10 determine the amount of transmission
capability avallable for its competitors’
use;¥1% the point-to-point service limita-
tion;®!! the failure to impose reasonable
time limits on Entergy’'s response to re-
quests for transmission service:%'2 and
Entergy's reservation of the right to can-
cel service in certain instances.®!? even
where a customer had paid for transmis-
sion system modifications %" These types
of provisions, which have the potential to
restrain competition, will not be allowed
under the Open Access Rule. On the con-
trary, the Final Rule pro forma tariff
contains terms and conditions to ensure
the provision of non-discriminatory trans-
mission service. In addition, the require-
ments that a public utility take service
under its own tariff, adopt a non-discrimi-
natery transmission information network,
and separate power marketing and trans-
mission functions further ensure non-dis-
crimination and remove comstraints to
fair competition. Thus, the nondiscrimi-
natory open access transmission that is
the hallmark of this Rule is designed to
enswe meaningful access to alternative
suppliers and goes far beyond that which
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was offered in the transmission tariff that
was under review in Cajun.

We also have addressed the -Cajun
court’s concern over the method of recov-
ery. In that case, Entergy proposed to
include a charge in the departing cus-
tomer's transmission rate to recover its
stranded investment costs. The court said
that this might constitute an anticompe-
titive tying arrangement 85 As we ex-
plained in the Supplemental NOPR, the
stranded cost recovery procedure we pre-

-scribe in this Rule is a transitional mecha-

nism only that is intended to enable
utilities to recover costs prudently in-
curred under a different regulatory re-
gime. The purpose and effect of the
stranded cost recovery mechanism that
we approve in this Rule is to facilitate the
transition to competitive wholesale power
markets. Although we recognized in the
Supplemental NOFPR that stranded cost
recovery may delay some of the benefits
of competitive bulk power markets for
some customers, such transition costs
must nevertheless be addressed at an
carly stage if we are to fulfill our regula-
tory responsibilitics in moving to competi-
tive markets. The stranded cost recovery
mechanism that we direct here is a neces-
sary step to achieve pro-competitive re-
sults. 1n the long term, the Commission’s
rule will result in more competitive prices
and Jower rates for consumers.

€% In contrast to the taritf under review in
Cajm, the Final Rule pro forma tariff provides
that available transmission capability (ATC)

$U In contrast to the tarifl under review in
Cajm, the Final Rule pro forma tanif{ requires
reasonable time Gimits for responses to transmis-

ntslbtmhthtedu\dposudmmeu
sion provider's Open Acress Sametime Informa-
tion System (OASIS) pursuant to pew Part 37—
OPEN ACCESS SAME-TIME INFORMA.-
TION SYSTEM AND STANDARDS OF CON-
DUCT FOR PUBLIC UTILITIES of the
Camnmission’s regulations. Section 37.6 provides
in pertinent part that along with posting. its
ATC on its OASIS node, a public utility must
make all data used in the calculation publivly
available, on request. Section 37.4 provides that
employees of the public utility and any affiliate
that are engaged in merchant functions are pro-
hibited frem having preferentia) access to any
transmission-related information. Additionafly,
the regulations provide auditing and monitoring
proceduces to safeguard anmst discriminatory
practices.

81 In contrast to the tariff under review in
Cajun, the Final Rule pro forma tariff requires
the provision of point-to-point and network ser-
vice.

131,036

sion req Specifically. Section 17.5 pruvides
that » transmission provider must respond to a
request for firm service as soon as practicable,
but not later than thirty days after the date of
receipt of a campleted application.

D In coatrast to the tarifl under review in
Cajun, the Finzal Rule pro forma tariff does not
allow fum transmission service to be cancelied
after the service has been commenced. However,
Section 7.3 of the Final Rule pro forma tariff
does provide that in the event of a customer
default, the transmission provider may. in ac-
cordance with C. ssion policy. flie and jniti-
ate a proceeding with the Commission to
terminate service.

44 Cajun, 28 F.3d at p. 179-80.

15 Notably, the court stated: ~This i in es-
sence, a tying arrangement, (citation omitted),
and it might be fine il the purpose ol the ar-
rangement were not to cabin Entergy’s market
power.” 1d. at p. 177-78 (emphasis added).
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The Commission’s approach also is con-
sistent with the traditiona! regulatory
concept of cost causation. We do not be-
Lieve it is an lllegal tying arrangement to
hold a customer accountable for the con-
sequences of leaving an incumbent sup-
plier if, under our rules, the incumbent
supplier must show a reasonable expecta-
tion of continuing service before it can
recover stranded costs from the customer.

Further, in response to the Cajun
court’s concern that the Commission had
falled in that case to explain adequately
its approval of the stranded cost provision
and other provisions, we have provided in
this proceeding a detailed explanation of
the fundamental industry and regulatory
changes that have given rise to the poten-
tial for stranded costs; the transitional
nature of stranded costs; the critical need
to deal with these costs in order to reach
more competitive wholesale markets; and
the consumer benefits that will result
from competitive generation markets. We
also have provided a detailed explanation
of the terms and conditions in the Final
Rule pro forma tariff that will meet the
non-discriminatory open access service re-
quirement.

Scveral commenters (and the Cajun
court) express concern for the need to
provide as much certainty as possible for
departing customers concerning their po-
tential stranded cost obligation. Without
some certainty, customers may be unable
to shop for alternative suppliers. In re.
sponse to these concerns, we have modi-
fied  the stranded cost recovery
mechanism to include a formula for calas
lating a departing customer’s potential
stranded cost obligation. As discussed in
greater detail in Section IV.).9, the reve-
nues lost formula Is designed to provide
certainty for departing customers and to
create incentives for the parties to ad-
dress stranded cost claims between them-
selves without resort to litigation.
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We conclude that we have fully ex-
plained our decision to allow the recovery
of legitimate, prudent and verifiable costs
that are stranded in the transition to
competitive wholesale bulk power mar-
kets. We akso have provided ample oppor-
tunity for all concerned to present
arguments and evidence on the issue. Fur-

_ ther, we have significantly strengthened
our open ACCess requirements to ensure
mitigation of transmission market power.
Thus, we have fully addressed the con-
cerns of the Cajun court.

3. Responsibility for Wholesale Stranded
Costs (Whether To Adopt Direct Assign-
ment to Departing Customers)

in the Supplemental Stranded Cost
NOPR, the Commission made a prelimi-
nary finding that direct assignment of
stranded costs to the departing wholesale
generation customer is the appropriate
method for recovery of such costs 66

Numerous parties representing all con-
stituencies support direct assignment of
stranded costs to the departing genera-
tion customerS” These commenters ar-
gue, among other things, that direct
assignment is coasistent with the cost
causation principle and preferable to in-
creasing the detivered price of electricity
to a whole region through the imposition
of a2 wires charge, and that recovery of
stranded costs from remaining customers
would pot be in the public interest. Sev-
cral state commenters seek assurance
from the Commission that native load
customers will be held harmless from
stranded costs resulting from other cus-
tomers leaving the system.$® KY Com
submits that the possible results of a
broader assessment of stranded cosis.
with the related uncertainty of its impact
on the utilities’ cost of capital, is more
problematic in the long run than the pos-
sibility that the direct assignment of
stranded costs would deter customers
from shopping for power. :

€16 FERC Statutes and Regulations 1 32,514
= n. 33,108,

SV See, eg.. EEI, Allanuc o, .
oina P&L. Centerior. Com Ed. Toie poras
Duqguesae, Florida Power Corp, Omaha PPD,
Akcoa, AEC & SMEPA. BG&E, Central Electne,
Detroit Edison, El Paso, Montana-Dakota Utili-
ties, Ohjo Edison, PECO, PSNM, Southern, Si-
crra. SoCal Edison. Tucson Power. Utilities For

Federal Enorgy Reguiatory Commission

Improved Tramsivion, Cajun, NRECA, EGA,
Electric Consumers Alliance. FL Com, PA Com,
Knoxville, Salt River, KY Com, ND Com. Cali-
fornia DWR, LA DWP, TVA, Utllity Investors
Anatvsts, Temas Utilities, LG&E, Utility Share-

S pe. NC Com, UT Com., NJ Ratepayer

Advocate.
¥31,036
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Although TAPS opposes stranded cost
recovery in general, it submits that, if the
Commission decides to allow recovery, the
Commission should directly assign

. stranded costs and not spread them across

the board to all transmission users.

Several commenters also oppose any al-
location of stranded cost liability to share-
holders.81® -

Some commenters state that direct as-
signment of stranded costs sends the cor-
rect pricing signals during the transition
to 2 competitive regime. For example,
Eléctric Consumers Alliance states that a
wholesale customer should be able to ob-
tain power elsewhere, but that the motive
to do so should not be 10 escape responsi-
bility for sunk investments made on its
behalf. El Paso submits that failure to
make the departing generation customer
liable for stranded cost recovery would
create a “first-off” incentive; the custom-
ers that leave the system first would not
suffer from higher future rates designed
to recover prudently incurred costs from
the reduced base of remaining customers.

Some commenters support direct as-

-sigament but oppose recovery of stranded

costs through transmission rates. These
commenters prefer an exit fee or lump-
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sum approach that would reflect cost cau-
sation in an unbundied fashion.8® DOJ
maintains that a transmission adder is
analogous to an excise tax and that the
excise tax approach would distort pricing
signals and customers’ decisions on the
use of electric power. It submits that the
lump-sum approach, on the other hand.
would establish a fixed. sunk lLiability that

would not depend upon how much trans-

mission service the departing customer
takes in the future 5!

Other commenters oppose direct assign-
ment as being inconsistent with wholesale
competition.2 They argue that placing
aﬂofﬂnrespoxmbdxtyforstnrdcdmsts
on departing generation customess would
discourage customers from switching to
other generation providers and would
thereby inhibit competition.83 Some com-
menters also assert that departing genera-
tion customers are not the sole ‘cause” of
stranded costs €4 VT DPS contends that
direct assignment cannot be reconciled
with the Commission’s refusal to allow the
imposition of exit fees by gas p\pelmcs
when their wholesale customers depart &5

Some commenters support spreading
the burden of stranded costs broadly
among departing customers, shareholders,

¥ E g SCE&G, Com Ed, Ky Com, NC Com.
SCELG states that the Comwnission misinter-
preted its previous comments by suggesting in
the Supplemental NOPR that SCE&G believed
shareholders should bear part of the costs.

&3 E .. Texas Utilities, DOJ.

2\ In its reply comments, Utility Working
Group disputes DOJ's arguments that a trans-
mission adder is analogous to an excise tax and
would distort competition. It argues that DOJ's
claim of price distortion ignores the fact that the
cests that would be associated with a transmis-
sien adder consist of a portion of the previous
whoiesale power price—the markup sbove the
utility’s marginal cost that had regulatory sp-

proval. Utility Working Group says that be- -

cause the utility's price and its competitor's
price will contain this same charge for the utit-
ity's sunk and regulatory costs (the difference
between the utility's regulated rate and its in-
cremental cost), they will compete on the basis
of their respective incremental costs. It ako
suggests that transmission adders can be de-
signed on a hump-sum basis 5o that they are not
tied to the amount of elcctricity purchased.

2 g, ELCON. NYMEX. IL Industriak,
Missouri-Kansas Industrials, Philip Morris, Fer-
tilizer Institute, Coalition on FederalState Is-
sues. : :
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D Same commenters abso oppose the Commis-
sion’s propasal to allow the recovery of genera-
tion-related costs thyough transmission rates as
being in contravention of cost-causation princ-
ples (eg.. VT DPS) or in violation of section
21Xa) of the FPA, which they contend limits
cost recovery 1o transmission-related costs (eg..
1L Industrials, Las Cruces).

& Fx.. ELCON, IL Industrials, NY Energy
Buyors, TX Indusuiak. Missouri-Kansas Indus-
triaks, Caparo, IBM, PA Munis, Education. For
example, Capare submits that business dedisians
by incumbent utilitics are the cause of siranded
costs.

€ 1n support of this proposition. the VT DPS
cites Transwestern Pipeline Co., 44 FERC
161,164 at p. 61.536 (1988 El Paso Natural
Gas Co.. 47 FERC 161,108 at p. 61,314 (1989);
El Pato Natural Cas Co.. 72 FERC 161,083
(1995). It akso contends that the Commission
recently treated a notice provision in an E1 Paso
contract as a conclusive, rather than a rebutta
ble, presumption. VT DPS cites other differ-
eaces between the Commission’s treatment of
the natural gas and the electric utility indus-
tries. 1t hotes thas the Commission has not pro-
posed to allow existing wholesale electric
customers to get sut of their contracts early, as
it did in the gas area.

Federal Energy Regulatory Commission
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and remaining wholesale customers on the
basis that it would be equitable for all
industry stakeholders to share both the
benefits and the costs of the transition to
competition.526

Others support spreading the costs to
all customers through, for example, a
meter charge to all utilities (1o be passed

' on 10 customers), a one-time charge across

the total market base, an access fee on the
transmission system, or- a component of
transmission rates.5” Nordhaus proposés
a8 uniform national tax on all customers,
at a rate that declines over time in a
predetermined manner. He submits that
this approach would remove '“gaming”
between utilities and potential exiters,
would ensure that the stranded costs are
nat disproportionately loaded on price-
sensitive demanders (that is, exiting cus-
tomers), and would gradually disappear
over time in a predictable fashion,
thereby increasing the predictability of
the new market.

PA Munis disputes the Commission's -

assertion in the Supplemental Stranded
Cost NOPR that there is no compelling
reason. to assess costs broadly. It argues
that a bruad-based recovery mechanism
that distributes uneconomic stranded
costs to all power users would minimize
the competition-inhibiting aspects of the
Commission’s proposed surcharge on de-
parting generation customers. In a simi-
lar fashion, NSP states that across-the-
board recovery from all users of the grid
would recognize the societal benefits to be
achieved from the transition 10 a competi-
tive bulk power market and would reflect
precedent set during the move to compe-
tition in the natural gas and telephone
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industries. It submits that the cost per
service unit would be lower than exit fees
assigned to particular customers and
would eliminate the need for detailing
stranded cost exposure for each custamer
contemplating leaving the system.

FTC submits that some investments
that now appear as stranded costs may
have been intended to benefit customers
over a wider arca than a single utility. It
suggests that national regional assess-
ment methods could recover stranded
costs undertaken to benefit these wider
groups of customers.

We also received comments suggesting
that less than full recovery of stranded
costs should be allowed. A number of com-
menters urge the Commission to require
some shareholder liability for strand<d
cost recovery to give utilities an incentive
to mitigate.52® Several of these com-
menters assert that utility shareholders
should be required to pay a portion of any
stranded costs (such as 25-50 percent)
because at least some of the responsibility
for stranded costs lies with poor business
decisions by utility management.®’ Occi-
dental Chemical proposes that the Com-
mission grant utilities a “presumption of
prudence” in return for requiring them to
absorb a minimum of 25 percent (up to 50
percent) of stranded costs, citing as sup-
port the Commission's precedent in the
natural gas industry.

Commission Conclusion

We reaffirm our decision that direct .

assignment of stranded costs to the de-
parung wholesale generation customer
through cither an exit fee® or a
surcharge on transmission is the appropri-

& Fg. ELCON, IN Industriak, Reynolds,
Philip Morris, ABATE, Missouri-Kansas Indus-
triaks, Aluminum.

&2 See, e.g.. American National Power, NIEP,
NSP, SBA, Coalition on FedcralState Issurs,
Pennsylvania P&L, Consolidated Naturs! Gas,
Nordhaus, PA Munis. Consumers Power states
that it does not opp direct ! t, but
asks that the final rule not prechude utilities
{rom proposing altemative recovery mecha-
nisms, including those that assess stranded costs
on all ransmission astomers as part of the
transmission rate. 1t suggests that utilities
should not be preciuded from showing that there
may be countervailing reasons to assess
stranded costs broadly” g all tr iesi
customers (¢.g.. where the costs assignable to a
particular customer or group of customers may

Fadera! Energy Regulatory Commission

be so high ss to create a dispute as to the
propriety of direct asignment).

28 Gop. ¢.g.. American Forest & Paper, Torco,
Philip Morris, DE Muni, MT Com. IL Cam, KS
Com, Fertilizer Institute, Caparo, Las Cruces,
IN Com, PA Munis, San Frandisco, NRR], Cam-
petitive Enterprise. ELCON, IN Indistriak,
UT lodustrials. NY Energy Buyers, ABATE,
CA Energy Co, Caparo, Education, Reynolds.

B See, cg.. Fertilizer lnstitute, Caparo. DE
Muni, PA Munis. MT Cam, San Francisco, EL-
CON, IN Industrials, NY Enerxy Buyers.

61 As used in this Rule, “exit fee” refers to
the charge that will be payable by a departing
generation customer upon the terminatioo of its
requirements contract with a utility (if the util-
ity is ablic to demomtrate that it reasonably

931,036
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ate method for recovery of such costs. We
believe it is appropriate that the depart-
ing generation customer, and not the re-
maining generation or transmission
customers (or shareholders), bear its fair
share of the legitimate and prudent obli-
gations that the utility undenook on that
customer's behalf,

In reaching this decision, we have care-
fully weighed the arguments supporting
direct assignment of stranded costs
against those supporting a more broad-
based approach, such as spreading
stranded costs to all transmission users of
a utility’s system. Recognizing that each
approach has advantages and disadvan-
tages, we conclude that, on balance, di-
rect assignment is the ‘preferable
approach for both legal and policy rea-
sons.

One of the main reasons to adopt direct
assignment of stranded costs is that direct
assignment is consistent with the well-
established principle of cost causation,
namely, that the party who has caused a
cost to be incurred should pay it. Direct
assignment of stranded costs to departing
generation customers is particularly ap-
propriate given the nature of the
stranded cost recovery mechanism con-
tained in this Rule, which links the incur-
rence of stranded costs to the decision of a
particular generation customer to use
open access transmission to leave the util-
ity's generation system and shop for
power, and which bases the prospect of
stranded cost recovery on the utility's
ability to demonstrate that it incurred
costs with the reasonable expectation that
the customer would remain on its genera-
tion system.

A broad-based approach, in contrast,
would violate the cost causation principle
by shifting costs to customers (such as
transmission users of the utility's system)
that had no responsibility for stranding

. the costs in the first place. In addition, if

the Commission were to adopt a broad-
based approach, it would have to deter-
mine whether 1o base the transmission
surcharge on all users of a utility's trans-
mission systém on a one-time, up-front
estimate of stranded costs (that is, each

Regulations Preambles
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utility claiming stranded costs would
make a one-time, comprehensive determi-
nation of stranded costs for the utility as
a whole) .or on an as-realized basis (the
surcharge would be based on actual cus-
tomer departures and would be adjusted
each time a customer departs). Each op-
tion would have disadvantages that are
not present in the direct cost causation
approach we are adopting.

For example, a major disadvantage of
an up-front, broad-based: transmission
surcharge is that it in effect would charge
customers for costs before the costs are
incurred (i.e., before customers have even
decided to leave the utility’s generation
system) and could charge for costs that
may never be incurred (e.g.. some custom-
ers may decide to stay on the utility’'s
system as requirements customers). The
other option., a broad-based transmission
surcharge that would be adjusted as cus-.
tomers leave the utility’s system. also has
disadvantages. While this option might
recover stranded costs that are closer to
the actual amount incurred by the utility,
it could produce variability in transmis-
sion rates cvery time stranded costs from
a newly-departed customer are included
in the transmission surcharge and, in
turn, could possibly hamper efficient
power supply choices and efficient gener-
ator location decisions. These disadvan-
tages are not present in the direct
assignment approach.

Direct assignment will result in 3 more
accurate determipation of a utility's
stranded costs than would an up-front,
broad-based transmission surcharge. This
s because the stranded cost for any cus-
tomer is finally determined only if that
customer actually leaves a utility, More-
over, there is no stranded cost unless the
thencurrent market price of power for
the period that the utility reasonably ex-
pected to continue serving the customer is
below the utility's cost. Thus, because the
circumstances of each departing customer
will be known, the amount of any
stranded cost liability can be determined
with reasonable accuracy. Further, if a
customer docs not leave the utility or
leaves at some future time when the util-

(Footnote Continued)

expected to continue serving the customer be-
youd the term of the contract). whether payable
in a lumpsum payment or an amortization of a

131,036

hmnp-sum payment. (The same charge also can
be paid as a surcharge on the customer’s trans-
mission rate.)
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ity’s costs are competitive, the issue need
not be addressed.

On this basis, the direct assignment ap-
proach is more suited to the recovery of
stranded costs as defined In this Rule
(including the reasonable expectation
caisation requirement) than s a broad-
based approach. We expect that a utility
would have difficuhy estimating in ad-
vance all of its stranded costs for_ purposes
of an up-{ront, broad-based transmission
surcharge. In the face of this uncertainty,
the utility’s best strategy likely would be
tou-ytoremvertlmghthebmad—based
surcharge as much of its uneconomic as-
sets as possible by clalming that all of its
wholesake customers are likely to depart
and -to leave large stranded costs. In this
regard, the broad-based approach would
provide an incentive for a utifity to try to
recover the costs of all of its uneconomic
assets whether or not they were prudently
incurred. This s in contrast to what this
Rule provides, which is for recovery of
only those legitimate, prudent and verifi-
able costs that were incurred on behalf of

a specific customer based on a reasonable
expectation that the. utility would. con-
tinue to serve the customer and that are

“stranded when the customer departs the

utility's generation system by using. the
utility’s open access transmission.

The direct assignment approach also
can be readily dpplied to both wholesale
and retail-turned-wholesale departing
customcts.nalsombeadaptedta're-
tail custamers. Further, It works for costs
stranded by a section 211 arder requiring
either a public utility, or a-transmitting
utility that is not also a public utility. to
provide transmission service. However,
this is pot the case for a broad-based
approach, particularly an up-front, broad-
based approach. Assuming that a prind-
pal motivation for an up-ront, broad-
based approach would be 10 recover all of
a utility’s stranded costs as quickly as
possible, retail-turned-wholesale Stranded
cosic pevertheless arc not susceptible of
being collected on an up-{ront basis. Tt is
not possible 1 make a realistic up-from
estimate of costs siranded by municipal-
izations that may occur in the future.
Thus, even if we were to adopt an up-
front. broad-based approach for recover-
ing costs that are stranded when whole-
sale requirements custemers use their
former supplier’s transmission system to

Federa! Energy Reguistory Commission
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reach a new supplier, retail-turned-whole-
saje stranded costs would have to be iden-
tified as they occur and the stranded cost
surcharge on transmission users adjusted
accordingly. Similarly, the broad-based

approach is not casily adaptable to trans-
mitting utilities that are not also public
utilities, It is doubtful that, in establish-

ing the rate for a section 211 applicant.

the Commission could also set transmis-
sion surcharges for customers that were
not section 211 applicants; this is what a
m-bagdappmach.meﬁect.wouldm
quire us to do. ;.

Direct assignment by means of an exit
{ee or a transmission surcharge that is not
dependent on any subsequent power or
transmission purchases by the customer is
also an economically efficient way to col-
Jected stranded costs. The customer may
make a Jump-sum stranded cost payment,
amortize  the lump-sum payment, or
spread the payment as a surcharge in
addition to its transmission rate. The to-
tal amount of stranded costs that the di-
rectly-assigned customer ultimately pays
would not depend on how much transmis-
sion service it takes and thus would not
iafluence the customer’'s subsequent
transmission purchase decisions.

With a broad-based .surcharge (which
could be demand- or usage-based). on the
other hand, the surcharge for transmis-
sion users would depend on how much
transmission service the users take. A
broad:based approach also would be inef-
ficient as it would raise the price of trans-
mission service for all customers, thereby
potentially cutting off some bencficial
power trading that would otherwise ocour
for all unbundled transmission customers.
The surcharge also could coavert some
profitable existing power purchase con-
tracts into unprofitable contracts. In ad-
dition, it could reduce economy trading
because the surcharge would be added to
the price d Ou% [_n l!uc

s rCF, a
constitute a m»suhsdy that could dns-
tort the market.

We recognize that direct assignment is
not without its potential drawbacks. For
example, when compared to an up-front,
broad-based transmission surcharge ap-
proach, direct assignment may entail a
longer stranded cost recovery period. The
transition period for stranded cost recov-
ery under a direct assignment approach

131,036
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would depend on the length of the remain-
ing terms of the wholesale requirements
contracts for which this Rule provides an
opportunity for recovery {(contracts exc-
cuted on or before July 11, 1994 that do
not contain aa exit fee or explicit
stranded cost provision).

On the other hand, abroad-basedap-
proach could identify and recover
stranded costs earlier than the direct as-
signment approach; recovery of stranded
costs for all of a utility's wholesale re-
quirements customers could bégin as soon
as the utility's up-front stranded cost
amount for departing whalesale custom-
ers is determined (through litigation or
settlement). However, this potential ad-
vantage of a broad-based .approach (the
shorter transition period) is outweighed
by what we believe to be a serious infir-
mity, namely, the possibility that the
broad-based transmission surcharge could
end up including costs that have not yet
been incurred and may never be incurred.

In addition, another potential draw-
back to the direct assignment approach is
that the departing generation customer
may see little or no savings in the short-
term by switching power suppliers once
its stranded cost exit fee Is added to its
lower power price from a new supplier.
Direct assignment may leave the cus-
tomer uncertain about the benefits of
shopping for power because of the cus-
tomer’s potential stranded cost liability
and, in turn, may bias the customer to-
ward staying wn.h its existing powcr sup-
plier. 633

In the casc of a broad-based approach,
in contrast, much of the customer’s direct
assignment stranded costs are spread to
others through a transmission surcharge.
As a result, the departing generation cus-
tomer’'s power cost savings may more
than offset the customer’s stranded cost
transmission surcharge. The customer
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may therefore see earlier power cost sav-
ings if a broad-based approach were
adopted.®¥ Once again, however, we be-
lieve that this potential benefit to a
broad-based approach is outweighed by a
significant countervailing disadvantage.
In particular, the potential power cost
savings to the departing generation cus-
tomer would be realized only by shifting
costs (that are directly attributable to the
departing gencration customer) to the
other users of the utility’s transmission
system. We believe that this negative as-
pect of a broad-based approach—its vio-
lation -of the cost causation principle—is
too great a price to pay for allowing a
departing generation customer to realize
power cost savings as carly as possible.

Thus, we recognize that under direct
assignment, it is possible that some cus-
tomers may not be able to afford to leave
as soon as they would like. This in tum
could mean that lower cost suppliers
would not be able to make sales to those
customers as soon as they would like.
However, this would octur only during a
transition period, and it would ensure
that, consistent with strict cost causation
principles, the burden of these transition
costs is nat unfairty spread to other cus-
tomers. Once the existing uneconomic as-
sets and contracts are behind us, all
wholesale customers will be better able to
shop for power and reap the long-term
benefits of competitive supply markets.

Although this direct assignment ap-
proach is different from the approach
taken in the natural gas industry, we be-
lieve that the dilference is justified. The
transition of the electric industry to an
open transmission access, competitive in-
dustry (including our proposal to allow an
opportunity for extra-contractual recov-
ery of stranded costs associated with a
discrete set of wholesale requirements
contracts) is different in a number of re-

€1 Tp coumteract this potential disadvantage,
wé have provided procedures in this Rule, in-
cluding a fomula that the utllity is 10 uvse to
calculate a departing generation customer’s
stranded cost obligation, that allow a customer
considering switching power suppliers to request
a stranded cost determination from the utility
at any time before the expiration of the cus-
tomer's wholesale requirements contract. See
Section IV.J.9.

Q2 1, addition, because the customer would
already know its stranded cost tr

131,036

SUFChAarge, h precumably would have some cer-
talaty as to the costs of chopping for pewer.
However, the stranded cost surcharge in its
transmission rates subseQuently may be ad-
justed upward if the utility providing transmis-
sion becomes cligible to recover retail-turned-
wholesale stranded costs. Also. if the broad-
based stranded cost stucharge is adjusted on an
as-realized basis, the potential departing genera-
tion custamer’s swcharge may incresse as a
result of other customers besving Uwe wtility's
system.
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spects from the natural gas industry’s
transition 10 open access transportation
service by interstate natural gas pipe-
lines. The gas industry underwent a long
period of open access transition, starting
with Order No. 436 in 1985 and culminat-
ing with Order No. 636 in 1992. In the
gas context, prior to addressing potential
stranded’ costs, the Commission in Order
No. 436 allowed customers receiving bun-
dled gas sales and transportation service
from a pipeline the option 1o convert to
transportation-only service, or to reduce
their contract demand for gas service,
before the termination of their contracts
with the pipeline 83 As a result, most of
the former bundied customess of the pipe-
line had already departed the pipeline’s
sales service before the Commission ad-
dressed the recovery of take-or-pay costs
in Order Nos. S00 and 528. In addition,
by the time that the Commission ad-
dressed the remaining transition costs in
Order No. 636, the commodity or well-
head natural gas market was already
competitive and the majority of gas was
already being sokd on an unbundled basis.
Thus, changes in the natural gas indus-
try had progressed to such a point (ic.,
the departure of customers from bundied
sales) that it was not possible for the
Commission 10 use a strict cost causation
approach. We noted in the Supplemental
Stranded Cost NOPR that

Many natural gas customers had al-
ready left their historical pipeline suppli-
ers’ systems. Others had converted from
sales and transportation customers to
transportation-only customers. Others
were in a transition stage having had
opportunities to lower their contract de-
mands or othcrwise become partial ser-
vice customers. Significant take-or-pay
and other costs had accumulated. 63

Under those circumstances, the Com-
mission determined that it was appropri-
ate to spread the majority of the
remaining transition costs associated with
take-or-pay and other supply contracts to
all custamers (both existing and new) us-
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ing the interstate natural gas transporta-
tion system. Moceover, because of the
changes in contractual relationships that
had already occurred among pipelines
and their customers, it was no longer pos-
sible for the Commission to follow a strict
cost causation approach to recovering
take-or-pay costs. The Commission-pre-
scribed remedy for the recovery of transi-
tion costs in the natural gas industry thus
was tailored to fit the needs of that indus-
try given the stage of development at the
time. .

However, such a broad-based approach
10 recovery of hatural gas transition costs
was an exception to the time-honored
principle that rates should reflect cost
causation, and because of this it was nec-
essary for the Commission to justify its
departure from that principle. As the
court said in K N Energy v. FERC.%*
“{ilt has been this Commission’s long
standing policy that rates must be cost
supported. Properly designed rates should
produce revenues from each class of cus-
tomers which match, as closely as practi-
cable, the costs to serve each class or
individual customer.” In that case. the

court found the Commission's departure

from cost-causation justified *‘given the
unusual circumstances surrounding the
take-or-pay problem, and the limited na-
ture—both in time and scope—of the
Commission’s departure from the cost-
causation principle.”5% It continues 10 be
Commission policy te follow the cost-cau-
sation principle to the extent passible.

The factors described above are not pre-
sent in the electric industry. At this time,
the vast majority of customers remain on

their bundled suppliers’ systems and gen-

eration is not yet fully competitive. Be-
cause the situation facing the eclectric
industry today is different from that
which the natural gas industry faced, the
Commission must tailor its approach dif-
ferently. In the case of the electric indus-
try today, we have the opportunity to
address the stranded cost recovery issue
up front, before customers leave their

S A5 discussed in Section TV.ALS, we are not
providing for a similar conversion right in this
Rule. !

84 FERC Statutes and Regulations 132,514
at p. 33,108.

83968 F.2d 1295, 1300-01 (D.C. Cir. 1992)
{quoting Alabama Electric Cooperative, Inc. v.

Federal Energy Regulatory Commission

FERC, 684 F2d 20, 27 (D.C. Cir. 1982) (em-
phasis in originaf).

6% 1d. at p. 1301. Sée ako Public Utilities
Cammission of State of Californis v. FERC, 988
F.2d 154, 169 (D.C. Cir. 1993).
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suppliers’ systems. We thus are able to
use the cost causation approach that has
been fundamental to our regulation since
1935.%¥

The Commission disagrees with com-
menters’ arguments that we caonot im-
pose an exit fee to recover stranded costs
because we did not do so in the gas con-
text. As discussed in Sectian I'V].9, this
Rule establishes procedures for providing
a potential departing generation cus-
tomer advance notice (before it leaves its
existing supplier) of the stranded cost
charge (whether it Is to be paid as an exit
fee or a transmission surcharge) that will
be applied if the customer decides to buy
power elsewhere. In the natural gas con-
text, in contrast, the Commission has pro-
hibited pipelines from developing and
charging an “exit fec™ after a customer
had implemented its gas purchase deci-
sion, noting that otherwise, the customer
would not know in advance the full cost
consequences of its nomination deci-
5ion.5% The “exit fee” that the Commis-
sion rejected in E! Paso Natural Gas
Company®” is also factually distinguisha-
ble from the “exit fee" discussed in this
rule. In that case. the Commission re-
jected a pipeline's attempt post-restruc-
turing to impose an ‘“exit fee” on firm
transportation-only customers (that were
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converted sales customers) who in the fu-
ture elect either to terminate their fum
transportation service upon expiration of
the service agreement, or to reduce their
firm transportation services level by more
than 10 percent pursuant to an existing
contractual reduction right. Such a scena-
rio is quite different from the limited op-
portunity for stranded cost recovery
provided in this Rule, which is based on a
utility's reasonable expectation of contin-
uing generation service to a bundied
(sales and transmission) requirements
customer.

We also will decline to require a utility
seeking stranded cost recovery to shoulder
a portion of its stranded costs. Such a
requirement would be a major deviation
from the traditional principle that a util-
ity should have a reasonable opportunity
to recover its prudently incurred costs.*%
Although the Commission allowed such an
approach with regard to a natural gas
pipeline‘’s take-or-pay costs.®*! we did so
only as an extraordinary measure given
the nature of the take-or-pay problem and
the prevailing environment at that time.
We returned to traditional principles
when, in issuing Order No. 636, we au-
tharized pipelines to recover all of their
prudently incurred gas supply realign-
ment costs (the costs pipelines incur in

5 Moreover, as we cxplained in the Supple-
mental Stranded Cost NOPR. the shifting of
generation custs to transmission fatcs docs not
viclate Cammission policy where, as heae, the
asstomer that caused the costs to be incurred
and stranded will continue to pay those costs. As
we indicated, the only difference s that insome
instances the customer will pay the costs
through an adder to its trancmission rate in-
stead of through a generation rate. See FERC
Statutes and Regulations { 32.514 at p. 31,108
n.269.

&3 See, ¢.g.. Transwestern Pipeline Company.
43 FERC 161,240 at p. 61.654. arder on rehear-
ing. 44 FERC {61,164 at p. 61,536 (1988),
relevant petitions for review dismissed as moet,
Transwestern Pipeline Company v. FERC, 897
F2d 570. 57576 (D.C. Cir. 1990). El Paso Nai-
ural Gas Company, 47 FERC 161,108 st p.
61314 (1989). ~

&% 72 FERC 161,083 (1995). Further, VT
DPS misinterprets the Commission's reference
to the NOPR in that case. The Commission did
not treat a notice of termination provision in El
Paso’s contract as a conclusive presumption
that E] Paso had no reasonable expectation of
continuing to serve certain customers. as VT
DPS contends. The Cammission merely stated

731,036

that “lelven if the rules proposed in [the Sup-
plemental Siranded Cost} NOPR were applied
here, Et Paso would have difficulty justifying
the exit fee proposed in light of the existence of
the notice of termination. provision in the con-
tract.” 72FERC at p. 61,441.

0 See. e.g.. Maryland v. Louisiana, 451 US.
725, 748 (1981). Office of Consumers’ Counsel v.
FERC, 914 F.24 292 (D.C. 1990); National Fuel
Gas Supply Corporation v, FERC., 900 F_2d 340,
342, 347-51 (D.C. Cir. 1990).

! In Order No. S00, the Commission pro-
vided that If pipelinves absorbed from 2S to SO
percent of their Lake-or-pay settlement costs,
they could recover an equal amount from their
firm sales customers in the form of fizxed
charges. Any balance could be recovered in the

- form of a commodity rate surcharge or a voily-

metric surcharge on tota) pipeline throughput.
Order No. 500, FERC Statutes and Regulations
130,761 at p. 30,787 (1987). Sec atso Order No.
S28, 53 FERC §61.163 at p. 61.597 (1930).
Morrover, we offered pipelines an important
quid pro quo for abserbing take-or-pay costs
under Order Nos. 500 and 528—a special pre-
sumption that they had been prudent in incur-
ring their take-or-pay liabilities.

Federal Energy Regulatory Commission
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realigning, renegotiating, or terminating
their portfolio of gas supply contracts to
adjust to their sales customers’ decisions
to exercise their unilateral right under the
rule to reduce or end their commodity
purchase obligations to the pipelines).?
‘In the case of the open access transmis-
sioh required by this Rule, we belicve
that a utility is entitled to an opportunity
to recover all legitimate, prudent and ver-
ifiable costs incurred by the utility when
the availability of open access transmis-
sion enables a requirements customer to
reach a new generation supplier.

Although the alternatives of either
spreading the stranded costs to all trans-
mission users or requiring  the utility
shareholders to share the costs with de-
parting customers might enable a whole-
sale customer to leave sooner than would
the direct assignment approach, the de-
parting customner would be able to do so
only at the expease of others who had no
responsibility for causing the legitimate,
prudent and verifiable costs to be in-
curred. Although we departed from strict
cost causation principles in the gas con-
text and required a broad spreading of
the costs given the particular circum-
stances presented by thé gas industry’s
transition to open access, we ultimately
returned to the more traditional approach
of allowing utilities to recover all of their
prudently incurred transition costs in Or-
der No. 636. Ax this juncture in the evolu-
tion of competition in the electric
industry we need not make such a depar-
ture from cost causation principles; utili-
ties can identify and seek to charge the
customers who caused the costs to be in-
curred in the first place, before those ass-
tomers leave the utility’s gemeration
systeni. Accordingly. we believe that a
broader spreading of the costs to entities
who are not responsible for the incurrence
of the stranded costs would not be equita-
ble.

4. Recovery of Stranded Costs Associated

With New Wholesale Requirements Con-
tracts

In the Supplemental Stranded Cost
NOPR, the Commission preliminarily
concluded that future wholesale contracts

Y
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must explicitly address the obligations of
the seller and buyer, including the seller’s
obligation to continue to serve the buyer,
if any, and the buyer's obligation, if any,
if it changes suppliers. We stated that
utilities will be allowed stranded cost re-
covery associated with ‘‘new™ wholesale
-requirements contracts (executed after
July 11, 1994) only if explicit stranded
cost provisions are contained in the con-
tract. We indicated that.recovery of
wholesale stranded costs associated with
any such new contract will not be allowed

unless such recovery is provided for in the

contract ¥ We also stated that a con-
tract that is extended or renegotiated for
an effective date after July 11, 1994 be-
comes a “‘mew’” contract for which
stranded cost recovery will be allowed
only Y explicitly provided for in the con-
tract 54

We also stated that jt is no! appropri-
ate to impose on a wholesale requirements
supplier a regulatory obligation to con-
tinue to serve its existing requirements
customer beyond the end of the contract
-term. We proposed to retain the §35.15
prior notice of termination filing require-
ment only for: (i) All contracts required to
be filed under sections 205 and 206 of the
FPA that were executed before the effec-
tive date of the Final Rule pro forma
tariffs; and (ii) any unexecuted contracts
that were filed before the effective date of
the Final Rule pro forma tariffs. With
regard to any power sales contract exe-
cuted on or after that date, we proposed
to no longer require prior potice of termi-
nation under §35.15, but to require (for
administrative reasons) written notifica-
tioa of the termination of such contract
within 30 days after termination takes
place. We requested comments on
whether this proposal should alse be ap-
plied to transmission contracts 5

Numerous commenters support our pre-
liminary conclusion that new wholesale
requirements contracts should explicitly
address the obligations of the seller and
buyer and that it is not appropriate to
impose on wholesale requirements suppli-
ers a regulatory obligation to continue 10
serve their existing requirements custom-

€2 Order No. 636, FERC Statotes and Regu-
lations { 30,939 at p. 30.461.

& FERC Statutes and Regulations §32.514
at p_33.110. ’

Federal Energy Regulatory Commission
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ers beyond the end of the contract
term.#4¢ However. Arkansas Cities ex-
presses concern that this could undermine
obligations to serve that have been in-
cluded in certain contracts with utilities.
It asks the Commission to state that, un-
less a utility has undertaken an obligation
to serve via contract, there is no obliga-
tion to serve beyond the contract term.
Arkansas Cities asks the Commission to
clarify that contracts establishing an obli-
gation to serve will be enforced.

Several other commenters argue that if
a wholesale customer elects to switch sup-
pliers. the previous supplier should be
under no obligation to take the customer
back onto its system at embedded cost
rates.®¥ Sierra asks the Commission to
endorse a host utility's ability to insist on
protective conuract provisions before rees-
tablishing service, including a predeter-
mined period (such as five years—a
" commonly-used planning period) before
the customer could seek to leave the sys-
tem again.

A number of commenters support the
Commission’s proposal to climinate the
prior notice of termination requirement
for power sales contracts executed afier
the date on which the fina) rule pro forma
tariffs become effective.®*® Southern
states that, because of the opportunities
for power purchasers that will exist after
the proposed rules take effect, the Com-
mission also should eliminate § 35.15 as it
applies to old contracts.

Several commenters support eliminat-
ing the §35.15 filing requirement for
transmission contracts as well.*° This
change is needed, some assert, to provide

certainty in commercial arrangements in

the more competitive environment and as
a matter of fairmess. CSW suggests that
all § 35.15 filing requirements for existing
contracts (wholesale and transmission
contracts) be phased out over three years
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and that only contracts that expire within
three years after the fimal rule should be
subject to the requirement to file a notice
of termination.

Nevertheless, several other commenters
oppose the Commission’s proposal to no
longer require prior notice of termination
for power sales contracts executed on or
after the effective date of the generic tar-
iffs.55° TDU Systems oppases elimination
of § 35.15 as tantamount to a finding that
termination of all contracts is just and
reasonable. TDU Systems and NRECA
submit that the market power exercised
by supplying utilities will not disappear
the instant the rule becomes final and
that it may be possible for a utility to
exercise monopoly power even with re-
gard 10 “new™ contracts. They propose
that if the Commission nevertheless de-
cides to allow contract termination under
§ 35.15, the Commission should require a
public utility to pay “stranded benefit”
costs to former wholesale power customers
if the customers show that they had a
reasonable expectation that the power
sales would continue past the end of the
agreement at the prior rate.

Several commenters also oppose elimi-
nating the § 35.15 filing requirement for
transmission contracts.55! FL. Com asserts
that because the Commission has imposed
an obligation to serve for transmission
service, §35.15 should be retained for
new and existing transmission contracts.

Commission Conclusion

We reaffirm our preliminary determi-
nation that future wholesale requirements
contracts should explicitly address the
mutual obligations of the seller and
buyer, including the seller’s obligation to
continue to serve the buyer, if any, and
the buyer’s obligation. if any, if it changes
suppliers. As we indicated in the Supple-
mental Stranded Cost NOPR, now that

s Eg.. PA Com. FL Com, PSNM, Southern,
NC Com, Duke, Public Service Co of CO, SoCal
Edison. Pad(iCorp, Carolina P&L. NYSEG.

¢7 E g.. Sunflower, Sierra. Public Service Co
of CO, Duke. )

“2 £ g, EEL NYSEG. Southern.. PA Com.
SoCal Edison, Pacificerp, El Paso.

9 Eg. EE1, Public Service Co of CO, PA
Com, Entergy. Florida Power Corp.

0 E.g. TDU Systans. NRECA. TAPS, Red-
ding. Southwest TDU Group. VT DPS sees no

7 31,036.

urgent need for elimination of the §35.15 re-
quirement or for automalic termination of sales
service under a wholesale contract of more than
three years duration. ‘However, it supports

. pregranted authorization of service termination

upon expiration of sales contracts with termns of
less than three years. Among other things, it
submits that the pregranted authority to termi-
nate short-term service would relieve the utility
of a planning uncertainty and allow it to maxi-
mize use of uncommitted transmission capacity.

&' TAPS, TDU Systems, FL Com, MMWEC.
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utilities have been placed on explicit no-
tice that the risk of losing customers
through increased wholesale competition
must be addressed through contractual
means only, they must address stranded
cost issues when negotiating new con-
tracts or be held strictly accountable for
the failure to doso.

Wé accordingly will allow recovery of
wholesale stranded costs associated with
any new requirements contract (executed
after July 11, 1994) only i{ explicit
stranded cost provisions are contained in
the contract. By “explicit stranded cost
provision” (for contracts executed after
July 11, 1994) we mean a provision that
identifies the specific amount of stranded
cost Rability of the customer(s) and a
specific method for calculating the
stranded cost charge or rate. For purposes
.of requirements contracts executed after
July 11, 1994 but before the date on
which this Final Rule is published in the
Federal Register, however, we clarify that
a provision that specifically reserved the
right to seck stranded cost recovery con-
sistent with what the Commission permits
in this Rule (without identifying the spe-
cific amount of stranded cost liability of
the customer(s) and calculation method)
nevertheless will be deemed an ‘‘explicit
stranded cost provision.”” However, a pro-
vision in a requirements contract exe-
cuted after July 11, 1994 but before the
date on which this Final Rule is published
in the Federal Register that merely
postpones the issue of stranded cost recov-
ery without specifically providing for
such recovery will not be considered an
“explicit stranded cost provision.” After
the date on which this Final Rule is pub-
fished in the Federal Register, a provision
must identify the specific amount of
stranded cost liability of the customer(s)
and a specific method for calculating the

" stranded cost ‘charge or rate in order to

constitute an "explicit stranded cost pro-
vision.” - .

We reaffirm that a requirements con-
tract that is extended or renegotiated for
an effective date after July 11, 1994 be-
comes a “‘new” requirements contract for
which stranded cost recovery will be al
lowed only if explicitly provided for in the
contract.
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We also reaffirm our preliminary deter-
mination not 10 impose a regulatory obli-
gation on wholesale requirements
suppliers to continue to serve their ex-
isting requirements customers beyond the
end of the contract term. The only excep-
tion to this would be if the customer de-
cides to remain a requirements customer
for the period for which the Commission
Tinds that the supplying utility reasona-
bly expected to continue serving the cus-
tomer. In such a case, the supplying
utility will be obligated to offer continu-
ing service to the requirements customer
for the period the utility reasonably ex-
pected to continue serving the customer.

A requirements customer will be re-
sponsible for planning to meet its power
needs beyond the end of the contract term
by either building its own generation,

signing a new power sales contract with

its existing supplier, or contracting with
new -suppliers in conjunction with ob-
taining transmission service under its ex-
isting supplier's open access transmission
tariff or another utility’s transmission
system. In so bolding, it is not our intent
to undermine any obligations specifically
contained in a contract. Thus, if a con-
tract explicitly establishes an obligation
to serve beyond the end of the contract
term, such a contractually-imposed obli-
gation to serve (as distinguished from a
regulatory obligation to serve) would be
enforoeable as a term of the contract. If a
wholesale -customer that switches suppli-
ers later sceks to reestablish service with
its former supplier, it will be up to the
parties to negotiate their respective obli-
gations. ) .

“We also reaffirm our preliminary deter-
mination to no longer require prior notice
of termination under §3S5.15 for any
power sales contract executed on or after
the effective date of the Final Rule pro
forma tariff (but to require written notifi-
cation of the termination of such contract
within 30 days after termination takes
places). This determination goes hand-in-
hand with our determination (discussed
above) not to impose a regulatory obliga-
tion on wholesale requirements suppliers
to continue to serve their existing require-
ments customers beyond the end of the
contract term.82 We clarify, however,

¢ Ahhough several commenters have asked
the Commission to retain the prior notice of

Federal Energy Regutatory Commission

termination filing requirement due to concern
that a utility severtheless may be abke to exer-
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that this decision applies oaly to a power
sales contract that is to terminate by its
own terms (such as on the contract’s expi-
ration date). We have revised § 35.15 ac-
cordingly. We will, however, continue to
require prior notice of cancellation or ter-
mination for any power sales cantract
that is proposed 1u be cancelled or termi-
nated for a reason other than by the con-
tract's own terms (such as a self-help
provision related to, for example, a billing
dispute). regardless of when the contract
was executed. We also will continue to
require prior notice of the proposed termi-
nation of any power sales contract exe-
cuted before the effective date of the
Final Rule pro forma tariff (even if the
contract Is to terminate by its own terms)
as well as any unexccuted power sales
contract that was filed before that date.

Further. we will retain the §35.15 fil-
ing requirement for all transmission con-
tracts. The reason for retaining the
§ 35.15 requirement for transmission con-
tracts Is that wransmission will continue
to be provided under conditions of poten-
tial market power, and the Commission
must be assured that transmission owners
are not exerting market power in termina-
tion of transmission contracts. In addi-
tion, this filing requirement will provide
the customer an opportunity to notify the
Commission if the termination terms are
disputed or if the customer was not given
adequate opportunity to exercise its Em-
ited right of first refusal under the Final
Rule (see Section IV.AS). .

S. Recovery of Stranded Costs Assoaaled

With Existing Wholesale Requummems
Contracts

In the Supplemental Stranded Cost
NOPR. the Commission reaffirmed its
proposal to permit the recovery of begiti-
mate, prudent and verifiable stranded
costs for a discrete set of “existing”
wholesale requirements contracts  (exe-

Preambles 342 52396

cuted on or before July 11, 1994)—those
that do not already contain exit fees or
other explicit stranded cost provisions.
We encouraged the parties to such con-
tracts to renegotiate them to address
stranded costs. In the case of existing
contracts that already contain an exit fee
or explicit stranded cost provision, how-
cver, we proposced to reject a unilateral
stranded cost amendment; that is, we
stated we would reject an amendment un-
less the contract permits rencgotiation of
the existing stranded cost provision or the
parties to the contract mutually agree to
renegotiate the contract.? In so doing,
we proposed to drop the three year
mandatory negotiation period suggested
in the initia) Stranded Cost NOPR 6%

If an existing requirements contract
does not contain an exit fee or other ex-
plicit stranded cost provision.(and is not
rencgotiated to add such a provision). we
proposed that before the expiration of the
contract: (1) A public utility or its cus-
tomer may file a proposed stranded cost
amendment to the contract under section
20S or 206; or (2) a public utility or
transmitting utility may file a proposal to
recover stranded costs associated with
any such existing contract through its
transmission rates for a customer that
uses the utility’s transmission system to
reach another generation supplier.

In the Supplemental Stranded Cost
NOPR, we reaffirmed our proposal in the
initial Stranded Cost NOPR that, even if
the contract contains an explicit Mobile-
Sierra®S provision, 1t is in the public in-
terest to permit public utilities to seek
unilateral amendments tc add stranded
cost provisions if the contracts do not in
essence -forbid such recovery by cobtain-
ing exit fees or other explicit stranded
cost provisions 5% Undér these circum-
stances, if neither of the parties seeks and
obtains acceptance or approval of a

(Footnote Continued)

Cise generation market power with regard to a
“new” wholesale requirements contract. we do
not believe that retention of that provision s
necessary to address these commenters’ con-
cerns. Instead, any party claiming to be ag-
grieved by a utility's alieged abuse of generation
market power under a wholcsale requirements
contract can file a complaint with the Commis-
sion under section 206 of the FPA.

€3 FERC Siatutes and Regulations §32.514
atp. 33,113.

¥ 31,036

654 We invited comments on this proposal. 1d.
atp. 33,115

€55 See United Gas Pipeline Company v. Mo-
bike Gas Service Corporstion. 350 U.S. 132
(1956); FPC v. Sicrra Padific Power Company.,
350 U.S. 348 (1956).

€5 FERC Statutes and Regulations §32.514
at p. 33.113-14. We noted that under the Mo-
bile-Sierra doctrine. a customer may waive its
right 1o challenge the contract and/er the utility

Federa! Energy Regulatory Commission
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stranded cost amendment, we propose o
permit the public utility to seek recovery
of stranded costs through its wholesale
transmission rates.

We also proposed procedures for provid-
ing an existing wholesale requirements
customer advance notice of how the util-
ity would propose to calculate costs that
the utility claims would be stranded by
the customer’s departure.

a. July 11, 1994 Cut-Off Date

A number of commenters ask the Com-
mission to reconsider the July 11, 1994
cut-off date for distinguishing between
“exasting” and ‘'new” requirements con-
tracts. Some commentersS® support Octo-
ber 24, 1992 (the date of passage of the
Energy Policy Act) as the cut-off date on
the basis that anyone entering into a
wholesale requirements contract after
that date should have recognized the
greatly increased possibility of the cus-
tomer terminating or not renewing the
contract.

Other commenters®® support a later
date for defining . “‘new’ requirements
contracts, such as the date on which the
final rule open access tariffs become effec-
tive. Utilities For Improved Transition
argues that the Commission cannot retro-
actively adopt the July 11, 1994 cut-off
date, but must wait until the final rule is
issued before setting the date after which
requirements contracts must contain
stranded cost provisions in order for
stranded cost recovery to be allowed.

Commentess representing electric coop-
cratives also oppose the July 11, 1994 cut-
off date%® They contend that RUS bor-
rowers were not free to negotiate stranded
cost amendments to wholesale power con-
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tracts as soon as the Commission warned
them to do so because their wholesale
power contracts are mandated both as to
form and substance by the RUS.%!

PA Munis asks the Commission to treat
certain contracts that were executed
before July 11, 1994 (but not approved by
the Conmnission until after that date) as
“new” contracts. PA Munis argues that
the utility, after issuance of the initial
NOPR, could have withdrawn its filing of
the contract and sought to negotiate an
exit fee at that time. It submits that the
utility’s failure to do so would justify a
finding by the Commission that contracts
approved after july 11, 1994 .be treated
similarly to contracts executed after that
date.

b. Stranded Cost Recovery for Exigting
Requirements Contracts

A number of commenters express sup-
port for the Commission’s proposal to per-
mit modification of existing requirements
contracts that do not already contain exit
fees or other explicit stranded cost provi-
sions.%82 NEPCO states its interpretation
that the NOPR does not consider notice
provisions to be “explicit stranded cost
provisions:” it argues that the presence of
a notice provision in a contract, while
bearing on the supplier’s ability to
demonstrate the duration of its reasona-
ble expectation of continued service,
should not foreclose the amendment of a
wholesale contract to add an exit fee or
similar payment provision. Several other
commenters ask the Commission to dar-
ify that contracts that contain notice pro-
visions and that preclude recovery for
termination or reduction of service (but
that do not necessarily use the terms

(Footnote Coutinued)

may waive its right to make unilateral rate
changes. However, the parties may not waive
the indeleasible right of the Commission to alter
rates that arc contrary to the pubbc interest. 1d.
atp. 33.111.

S Id atp. 3311415

€3 F .. ELCON, TAPS, Alcoa, Utilicorp.

& Eg. Utilities For Improved Transition,
Alantic City. .

60 £ g.. Basin. Tri-County EC. NW lowa Co-
operative, Baker EC, Big Horn EC, Black Hills
EC, Bon Homme Yankton EC, Carbon Power,
Central EC, Douglas EC, East River EC. 1da

County REC, James Valley EC. Lincoin-Union
EC. McKenzie EC. North Dakota RECs, Oahe

Federal Energy Regulatory Commission

EC. Oliver-Mcrcer EC, Panhandle Coop,
Rushmore EC, San Luis Valley EC, Slope EC,
Spink EC, Tumer-Hutchinson EC, Traverse EC.
Union County EC, West River EC, Whetstone
Valley EC, Woodbury County REC., Yellow-
stone Valtey EC.

%! Basin indicates that afl such contracts for
the sale of mare than 1,000 kW and any amend-

ments thereto must be specifically approved by
the RUS.

%2 E.g.. EEL PSNM, AEP, Consumers Power.
Consumers Power suggests that the language of
proposed § 3526(cX1Xiv) be modified to recite
the Commission’s public interest finding.

$31,036
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“exit fee” or "stranded cost”), or that
expressly provide that stranded costs
shall not be charged, cannot be reopened
for a stranded cost claim.%3

A number of other commenters oppose
the Commission’s proposal to permit
amendment of wholesale requirements
contracts that do not address stranded
cost recovery, for .reasons previously
raised in this proceeding.®* They argue,
among other things, that contracts should
stand on their own. RUS asserts that the
integrity of its Federal loan program is to
a large extent predicated on honoring the
long+term requirements wholesale power
contracts between G&Ts and their distri-
bution members._

Several commenters also challenge the
Commission’s proposed determination
that it is in the public interest 10 permit
utilities to seek unilateral amendments to
add stranded cost provisions to require-
ments contracts. These commenters argue
that the NOPR's assumptions concerning
the financial stability of public utilities
are unsupported and thus do not meet the
burden of proof required for the public
interest finding under the Mobile-Sierva
doctrine. They urge the Commission to
require a utility-specific finding of immi-
nent financial jeopardy before overriding
a Mobile-Sierra contract %5

ELCON argues that the recent North-
east Utilities Service Company wv.
FERC%® case reaffirms the traditional
high threshold for overriding Mobile-Si-
erra dauses in the “classic Mobile-Sierra
situation” in which one of the parties
secks modification of a contract that has
already been reviewed and approved by
the Commission. It submits that a utility
seeking to add a stranded cost provision
to an existing contract would fall within

Regulotions Preambles
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the “classic situation.” ELCON also ar-
gues that the First Circuit strongly im-
plied that to satis{y Mobile-Sierra, the
Commission must identify specifically
those aspects of a contract that are con-
trary to the public interest and why. On
this basis, ELCON argues that the case
supports its position that a utility-specific
finding of imminent financial jeopardy is
necessary to override an existing Mobile-
Sierra contract.%’

Some commenters argue that if utflities
are to be granted industry-wide Mobile-
Sierra relief, then the Commission should
give wholesale customers the reciprocal
right to convert their wholesale power
contracts to transmission-only service $68
However, EEI contends that the Commis-
sion is barred by section 211(cX2) of the
FPA from ordering wheeling where a cus-
tomer is taking service under a contract
ot under a rate tariff oa file with the
Commission.

Several commenters ask the Commis-
sion to require renegotiation of the notice
and/or term of all existing contracts with
long lead-time cancellation provisions in
order to allow all wholesale customers ac-
cess to the market at the same time %°
They submit that customers with short

_notice provisions will be the first to enjoy

the benefits of open access and will have
an effective ‘first right of refusal” of the
most economical transmission paths and
Jow cost suppliers, putting customers with
long lead-time cancellations at a competi-
tive disadvantage.

c. Transition Period

A number of commenters support the
Commission’s proposal not to mandate a
three-year time limit for renegotiation of
existing wholesale requirements con-
tracts. They note that existing contracts

P g. Concord, Chugach, ME Corsumer-
Owned Utilties.

&4 F g.. Utiicorp, AMP-Ohia. Environmenta)
Action, DE Muni, Arkansas Cities. Direct Ser-
vice Industries, PA Munis, ABATE, ARPA.

%5 See, e.g., American Forest & Paper, VT
DPS, PA Munis. ABATE, ELCON APPA_ En-
vironmental Action.

s 55 F3d 686 (1st Cir. 1995) (Northeast
Utilities).

67 PA Munis argues that Nortbeast Utilities
provides no support for the Commission’s pro-
posed Mobile-Sierra finding because Northeast
Utilities involved the effect of disputed contrac-

131,036

tual terms on third partics, not the alleged G-
nancial effect on the utility. 1t argues that the
court found that the Cemmission had ade-
quately explained how the disputed contractual
terms may harm third pasties to the contract
(which PA Munis says the Commission has
failed to do here). PA Munis akso submits that
the court went out of its way to emphasize the
narvow scope of its order affirming the Commis-
sion. .

2 £4.. ELCON, CCEM, VT DPS, OK Com.
TDU Systems, LG&E. ABATE. Portland,
Utilicorp, TAPS.

* F g.. Knoxville, Memphis.

Federat Energy Regulatory Commission
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have unique characteristics and complexi-
ties that affect the time required to rene-
gotiate the contract bilaterally, to file a
unilateral amendment with the Commis-
sion. or to file for stranded cost recovery
through transmission rates.5™

On the ather hand, some commenters
object that the proposal to replace the
previously proposed three-year window
with an opportunity to raise stranded cost
claims throughout the existing contract
term creates a virtually unlimited transi-
tion period.”! For example, ELCON as-
serts that because the NOPR would allow
utilities to scck amendment of an existing
coatract any time prior to its expiration,
stranded cost issues could extend through
the life of existing facilities (30 years or
more). Portland suggests that the Com-
mission set a schedule now for proceed-
ings to determine transmission costs and
strandexd costs for each utility with whole-
sale regquirements customers.

Commenters propose various limits to
the period within which stranded cost re-
covery could be raised, such as: (i) Three
to five years:¥2 (i) the lesser of three
years from the effective date of the final
rule or the remaining term of the con-
tract;¥? (iii) one year from the effective
date of the {inal rule:¥* and (iv) Decem-
ber 31, 1998 (20 years after PURPA).SS
a. July 11, 1994 Contract Cut-Off Date

We reaffirm our proposal to permit the
recovery of Jegitimate, prudent and veri-
fiable stranded costs for “existing”™ whole-
sale requirements contracts (executed on
or before July 11, 1994) that do not al-
ready contain exit fees or other explict

.Regulotions Preambles

31,809

stranded cost provisions. We believe that
July 11. 1994—the date on which the
initial Stranded Cost NOPR was pub-
lished and, thus, on which the industry
was put on notice of the proposal to disal-
low prospectively extra-contractual recov-
ery of stranded costs—is the appropriate
—date for distinguishing “existing" require-
ments contracts from “‘new'’ -require-
ments contracts. Because all parties were
put on notice in the initia! Stranded Cost
NOPR that July 11, 1994 would be the
operable date for the “existing’/''new"
contract distinction. utilities that exe-
cuted requirements cootracts after that
date could have had no reasonabie expec-
tation that they would be permitted to
recover any costs extra-contractually.

Moreover, because the costs at issue are
extra-contractual costs, the Commission’s
notice to all parties that contracts exe-
cuted after July 11. 1994 will be enforced
by their terms as far as stranded cost
recovery. is concerned does not constitute
“retroactive rulemaking.”” Contrary to
UFIT s contention, the Commission is not
“requir{ing]’* utilities to include stranded
cost recovery provisions in all contracts
executed after July 11, 1994.4® The Com-
mission has merely put all parties on no-
tice that the opportunity for extra-
contractual stranded cost recovery (which
will be allowed on a prospective basis
upon the effective date of the Rule) will
not be avallable for any requirements
contracts executed after July 11, 1994,
The parties to requirements contracts ex-
ecuted after July 11, 1994 have been free
to provide for stranded cost recovery in
the contract, or not.¥7 The point is that,
for requirements contracts executed after

& £ g. EEL, Flarida Power Corp. PA Com,
WPAL., Corsumers Power, F1. Com, TVA, SoCal
Edison, Taas Utllities.

A E g TAPS, TDU Systems, DOD, ELCON,
APPA.

2 E 5. Sierva. Contral {ilinots Light, NY En-
ergy Buyers, American Forest & Paper,
WEPCO., ECA. Education proposes cither a
transition period that ends five years after the
effective date of the final rule or a phase-out of
the utility's sutharity to recover stranded costs
from departing customers by gradually reducing
(for instance, over 3 itn year period from the
date of the final rule) the percentage of stranded
casts that the utility could recover.

<3 E.(.. TAPS. Mi

¥4 Eg. TDU Systems.

i Joint C

Federal Energy Reguiatory Commission

&3 Eg.DOD, ABATE.

€% See UFTIT Initial Comments at p. 34.
Moreover, the cases that UFIT cites, in which
the Commission rejected partics” efforts to de-
visc rates based on methods or formulas con-
tained in proposed rules, are inapposite. By
establishing the July 11, 1994 cutoff date, the
Commission is not “fix(ing) rates urnder secion
206" or otherwise making a2 Section 206 ‘deter-
mination,” " as UFIT suggests. Id. at p. 35, 6.
The Commission has not proposed a change in
the way that utitities compute their rates: it has
simply put all parties on notice of the hmited
nature and opportunity for extra-contractisal
stranded cost recovery.

7 In response to the comnenters represent-
ing electric cooperatives that object to the July

131,036
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the cut-off date, stranded cost recovery
will be governed solely by the terms ol the
contract.

b. Stranded Cost Reoovcry for Existing
chumemcnts Contracts

We reaffirm that we will permn utili-
ties to seek recovery of stranded costs for
a limited set of existing wholesale require-
ments contracts, namely, those that do
not already contain exit fees or other ex-
plicit stranded cost provisions¥® If an
existing requirements contract includes
an explicit provision for payment of
stranded costs or an exit fee, we will as-
sumc that the parties intended the con-
tract to cover the contingency of the
buyer leaving the system. We will reject a
stranded cost amendment to such a con-
tract, uniess the contract permits renego-
tiation of the existing stranded cost
provision or the parties to the contract
mutually agree to a new stranded cost
provision. Similarly, we will reject a
stranded cost amendment to an existing
requirements contract if the contract pro-
hibits stranded cost recovery (or pre-
cludes recovery for termination or
reduction of service) or prohibits reaegoti-
ation of an existing stranded cost or exit
fee provision, unless the parties to the
contract mutually agree to a new
stranded cost provision 8°

We reaffirm our desire that ullﬁllﬁ
attempt to renegotiate with their custom-
ers exisling requirements contracts that
do not contain exit fees or other explicit
stranded cost provisions. If the parties
ncgotiate a stranded cost provision and
the seller is A public utility, the utility
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must file the provision with the Commis-
sion as an amendment to the existing re-
quirements contract.

1If an existing requirements contract
does not contain an exit fee or other ex-
plicit stranded cost provision (and is not
renegotiated to add such a provision),
before the expiration of the contract: (1) a
public utility or its customer may file a
proposed stranded cost amendment to the
contract under section 205 or 206; or (2) a
public utility in a section 205 prooeeding,
or a transmitting utility in a sectlon 211
proceeding, may file a proposal to recover
stranded costs associated with any such
existing contract through its transmission
rates for a customer that uses the utility’s
transmission system to reach another gen-
eration supplier.

We thus realfirm that if an existing
requirements contract ks not renegotiated,
and the contract permits the seller and/or
buyer to seek an amendment to the con-
tract. the authorized party may seck an
amendment to add a stranded cost provi-
sion. We also adopt our preliminary find-
ing that, even i{ an existing requirements
contract ‘contains an explicit Mabile-Si-
erra provision, it is in the public interest
to permit the public utility to seek a
unilateral amendment to add stranded
cost provisions if the contract does not
already contain exit fees or other explict

stranded cost provisions. In the initial,

Stranded Cost NOPR, we identified two
ways in which a failure to permit public
utilities to address stranded costs could
harm third partics, and thereby harm the
public interest:

{Footnote Continued)

11, 1994 cut-off date, we do not believe that the
requirement that RUS borrowers obtain RUS
approval of their contracts necessarily prevents
such borrowers from addressing stranded cost
recovery in contracts ewecuted after July 11,
1994,

% We confirm that a notice of termination
provision by itself (that is, one that does not alse
provide for or preciude recovery of stranded
costs by the seller upon termination of the con-
tract) is not an “explicit™ stranded cost provi-
sion. however, as discussed in Section [V J.8, the
presence of a netice provision creates a rebutta-
ble presumniption that the utility had no reasona-
ble expectation of continuing to serve the
customer.

P In the case of an cxisting wholesale e

Quirements contract that does not contain an .

¥31,036

cxdt fee or other explicit stranded cost pr

but does contain a notice provision, once & -
tomer gives notice acvording to the terms of the
contract that it will no longer purchase all or a
part of its requirements from the selling utility,
we would not allow the utility to amend the
contract to add a stranded cost provision. How-
ever, in such a case, the utility could seek 10
recover stranded costs  theough its rates for
transmission services to the customer. As dis-
cussed in Section IV J.8, the utility would have
to rebut the presumption that, based on the
presence of the potice provision, it had po rea-
sonable expectation of continuing to serve the
customer.

Federal Energy Regulatory Commission
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First, the inability to seek recovery of
stranded costs could impair the (inancial
ability of a utility to continue to provide
reliable service. This will depend on the
magnitude of stranded costs and the pros-
pect or lack thereof for recovering such
costs from ratepayers. The prospect of not
recovering from ratepayers significant
amounts of stranded costs could seriously
erode a utility’s access to capital markets,
or could drive the utility's cost of capital
to unprecedented levels. This high cost of
capital could precipitate other customers
leaving the system which, in turmn, could
cause others to leave. Such a spiral could
be difficult to stop once begun. Second, if
some customers are permitied to leave
their suppliers without paying for
stranded costs, this may cause an exces-
sive burden on the remaining customers
who, for whatever reason. cannot leave
and therefare may have to bear those
costs. 5% )

The financial community commenters
confirm our views in this regard. As they
note. a utility's access to financial mar-
kets is essential to the continued provi-
sion of safe and reliable electric service to
customers. However, the prospect of a
utility not recovering stranded costs could
erode a utility’s ability to attract capital
and thus imperil its continued f{inancial

‘stability. 6! As these and other com-

menters agree, the recovery of stranded
costs is critical to the successful transition
to more competitive markets.

Morcover, our determination that ft is
in the public interest to give public utili-

Reguiations Preambles
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ties a limited opportunity to propose con-
tract changes unilaterally to address
stranded costs if their contracts do not
already explicitly do so satisfies the pub-
lic interest standard of the Mobile-Sierra
doctrine as recently interpreted by the
Northeast Utllitles court. In that case.
the court affirmed an order of the Com-
mission on remand modifying a contract
under the Mobile-Sierra public interest
standard 52 As the court explained. the
Mobile-Sierra doctrine “represents the Su-
preme Court’s attempt to strike a balance
between private contractual rights and
the regulatory power to modify coatracts
when necessary to protect the public in-
terest.”# The court noted that when the
Commission is considering whether a con-

tract rate is too low, protective action by .

the Commission in the public interest s
justified “where the rate might impair
the financial ability of the utility to con-
tinue to supply electricity, force electric-
ity consumers to bear an excessive

“burden, or be unduly discriminatory.™5¢

The court also explained that “the most
attractive case for affording additional
protection {under the public interest stan-
dard], despite the presence of a contract,
is where the protection is intended to
safeguard the interests of third parties
e = o 685 It grated that the Mobile
Sierra doctrine allows the Commission to
modify the terms of a private contract
“when third parties are threatened by
passible ‘undufe] discrimination’ or the
imposition of an "excessive burden.' "%
‘The court found that the Commission had
met the public interest standard by show-

% FERC Statutes and Regulations {32,507
at p. I2,870.

681 See Utility Investors Analysts, Injtial

Comments at p. 2-3. Utiity Sharcholders, Ini-
tial Cemments at p. 2-4.

&2 The court conctuded that the Cenmission
“gave thoughtful consideration to the public in-
tevest.” S5 F.3d at p. 693.

“ 14, at p. 689.
54 1d. at p. 690, -
S 1d. at p. 691, citine Northeast Utilities

Savice Campany v. FERC, 993 F.2d 937, 961
(1st Cir: 1993). .

% Northeast Utilities, SS F.3d at p. 691. The
court distinguished the facts of that cmse from
other Mobhlie-Sierra cases. It noted that “{tlhe
issue here is not whether one party to a rate
contract filed with FERC can effect a rate
change unilaterally, but the standard 10 be used

Federal Energy Regulatory Commission

by FERC in’ clectric p contracts
filed with it."" 1d. at p. 690-91. It slso noted that
the comtract provisions under review were not
low-rate tssues in the coantext of Mobile and
Sierva. We recognize that whether a contract
should be modified to add a stranded cost provi-
sion could be viewed as one party to a contract
secking to cffect a unilateral rate change, oras a
lowrate issue (Le, whether the utility’s rates
would be insufficient without stranded cost re-
covery). However, partics arc being permitted
to make such unilateral filings only alter a ge-
neric finding by the Commission that the public
interest likely would be jeopardized if utilities
are not permitted to make a casespecific show-
ing that recovery should be allowed. We believe
that Northeast Utilities provides valuable guid-
ance concerning application of the public inter.
est standard where, as here, a fallure to allow
limited coatract modiflication may harm the
public interest by hanning third parties.

131,036
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ing how the contract could harm third
parties. %’

Consistent with the holding in North-
east Utilities, and contrary to the posi-
tions of some commenters, we have
demonstrated how “third parties may ul-
timately bear the burden"*®® if public
utilities' with Mobile-Sierra contracts are
not given any opportunity to propose con-
tract changes to address stranded costs. If
the Commission fails to give a public util-
ity this opportunity, and the utility's fi-
nancial ability to continue the provision
of safe and reliable service is impaired,
third parties (customers relying on the
public utility for their electric service)
will be placed at risk. Similarly, if the
Commission fails to give a public utility
the opportunity to directly assign costs to
the customers on whose behalf they were
incurred. and some of the utility’s cus-
tomers leave the utility’s generation sys-
tem for that of another supplier without
paying such costs, third parties (the util-
ity’s remaining customers) will be harmed
by having to bear the costs that were not
incurred to serve them and that are

.stranded by the other customers’ depar-

tures via open access transmission. More-
over, we believe that protective action in
the public interest is particulasly neces-
sary where, as here, a utility's rates could
become insufficient because of fundamen-
tal changes in the industry that largely
result from legislative or regulatory

changes that could not be anticipated.

Further, - notwithstanding the argu-
ments of some commenters supporting a

case-by-case (as opposed to a generic) -

public interest finding. we believe it ap-
propriate that our public interest finding
be made on a generic basis given the fact
that, by this Rule, we are requiring full
open access that could significantly affect
historical relationships among traditional
utilities and their customers and the abil-
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ity of utilities to recover prudently in-
curred costs. We also emphasize that we
are not eliminating the need for case-by-
case demonstrations that stranded cost
recovery should be allowed. Qur public
Interest finding is that utilities be permit-
ted to seek extra-contractual recovery of
stranded costs in centain defined circum-
stafices. Utilities seeking recovery of
stranded costs will have the burden, on a
case-by-case basis, of showing they had a
reasonable expectation of conmtinuing to
serve the departing generation customer.

In summary, we emphasize the limited
nature of our Mobdile-Sierra public inter-
est finding. First. our holding applies only
to wholesale requirements contracts exe-
cuted-on or before July 11, 1994 that do
not contain an exit fee or other explicit
stranded cost provision. Thus, we will not
permit modification of any contract that
addresses the stranded cost issue explic-
itly, unless the contract specifically per-
mits such modifications. Instead, we are
simply examining requirements contracts
that do not dearly address the issue in
the context of the traditional regulatory
regime under which they were signed—a
regulatory environment in which it was
assumed as a matter of course that the
great majority of requirements.customers
would stay with their original suppliers
and that these suppliers had a concomi-
tant obligation to plan to supply these
customers’ continuing needs.

Second, although we have decided on a
generic basis that it is in the public inter-
est to permit public utilities with Moblile-
Sierra contracts to make unilateral fi)-
ings. we are not automatically approving
any amendment that a particular utility
might file. As we stated in the initial
Stranded Cost NOPR, if a public utility
unilaterally files a proposed stranded cost
amendment under either section 20S or
206 of the FPA, this doecs not necessarily

7 The court found that the Commission hed
met the public interest standard "by explaining
how the disputed contractual termns may harm
third parties 10 the contract. * * ® For exam-
ple, the Commission found the automatic rate-
of-returm-on-equity adjustment provision enac-
ceplable becamse third perties may ultimately
bear the burdem of a rate component that does
not reflect actual capital market conditions.
Likewise. the ‘blank check’ given owners of the
power plant 1o determine the decommissioning
costs for themselves under New Hampshire law

¥ 31,036

is impermissible because it may be cashed at the
expense of non-parties 10 the contract.” Id. at p.
692 (emphasis io original). The court rejected
the argument that the public interest standard
is “practically insurmountable™ in all circum-
stances. It noted, among other things, “that
neither Mobilke por Sicvra stated or intimated
that the ‘public interest” dactrine was “practi-
cally insurmountable.” ~ 14. at p. 691.

% 1d. at p. 692 (emphasis in original).
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mean that the Commission ultimately
will find it appropriate to allow such
amendment.®® In addition, customers
with Mobile-Sierra contracts that do not
explicitly address stranded costs may also
file complaints under section 206 of the
FPA to propose to address stranded costs
in ‘c:xisting requirements contracts. The
Commission will analyze any proposed
stranded cost amendment to a Mobile-
Sierra contract, whether proposed by the
utility or by its customer, based on the
particular circumstances surrounding
that contract. Thus, the case-by-case find-
ings that some commenters seck will, in
effect, be made when the Commission de-
termines whether to approve a proposed
stranded cost amendment to a particular
contract. '

As discussed in Section TV.A (Scope),
the Commission has concluded that al-
though current conditions in the whole-
sale power market do not warrant the
generic modification of requirements con-
tracts, nonetheless the modification of
certain requirements contracts on a case-
by-case basis may be appropriate. We
have concluded further that, even if cus-
tomers under such contracts are bound by
so~called Mobile-Sierra clauses, they none-
theless ought to have the opportunity to
demonstrate that their contracts no
longer are just and reasonable.

We have found that it would be against
the: public interest to permit a Mobile-
Sierra clause in an existing wholesale re-
quirements contract to preclude the par-
ties to such a contract from the
opportunity to realize the benefits of the
competitive wholesale power markets For
purposes of this finding. the Commission
defines existing requirements contracts as
contracts executed on or before July 11,
1994.° By operation of this finding, a
party to a requirements contract contain-
ing a Mobile-Sierra clause no longer will
have the burden of establishing indepen-
dently that it is in the public interest to
permit the modification of such contract.
The party, however, still will have the
burden of establishing that such contract
no longer is just and reasonable and there-
fare ought to be modified.

Regulations Preambles
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This finding complements the Commis-
sion’s finding that. notwithstanding a Mo~
bile-Sierra clause in an existing
requirements contract, it is in the public
interest: to permit amendments to add
stranded cost provisions to susch contracts
if the public utility proposing the amend-

“ment can meet the evidentiary require-
ments of this Rule. The Commission’s
complementary Mobile-Sicrra findings
are pot mutually exclusive. Any contract
modification approved under this section
shall provide for the utility’s recovery of
any costs stranded coosistent with the
contract medification. The stranded costs
must be prudently incurred, legitimate
and verifiable. Further, the Commission
has concluded that if a customer is per-
mitted to argue for modification of ex-
isting contracts that are less favarable to
it than other gencration altematives.
then the utility should be able to seek
modification of contracts that may be
beneficial 10 the customer.

The Commission believes that the most
productive way to analyze contract modi-
fication issues is to consider simultane-
ously both the selling public utility's
daims, if any, that it had a reasonable
expectation of continuing to serve the cus-
tomer beyond the term of the contract
and the customer’s daim, if any, that the
contract no longer is just and reasonable
and therefore cught to be modified. Thus,
i the selling public utifity intends to
claim stranded costs, it must present that
claim in any section 206 procecding
brought by the customer to shorten or
terminate the contract. Similarly. if the
customer intends to claim that the notice
or termination provision ‘of its existing
requirements contract is unjust and un-
reasonabie, it must present that daim in
any proceeding brought by the selling
public utility to seek recovery of stranded
costs. This will promote administrative
efficiency and will permit the Commis-
sion to consider how the contracting par-
ties’ claims bear on one another.

The Commission does not take contract
modification lightly. Whether a utility is
seeking a contract amendment to permit
stranded cost recovery based on expecta-
tions beyond the stated term of the con-

&9 FERC Statutes and Regulations { 32.507
atp. J2,871.

Federsl Energy Regulstory Commission

€0 This is comsistent with the definition of
existing requirements contracts we have used
for purposes of stranded cost recovery.
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tract, or a customer is seeking to shorten
or eliminate the term of an existing con-
tract, we believe that each have a heavy
burden in demonstrating that the con-
tract ought to be modified. Still, we be-
lieve that given the industry
circumstances now facing us, both- selling
utjlides and their customers ought to
have an opportunity to make the case
that their existing requirements coatracts
ought to be modified. By providing both
buyers and sellers this opportunity, the
Commission attempts to strike a reasona-
ble balance of the interests of all market
participants. The Commission expects
that many of the arguments presented by
buyers and sellers in such proceedings will
be fact specific.

c. Transition Period

We reaffirm our propasal to allow a
public utility or its customer to file a
proposed stranded cost amendment, or to
allow a public utility or transmitting util-
ity to file a proposal to recover stranded
costs through a departing generation cus-

tomer’s trapsmission rates, at any time -

prior to the expiration of the contract.
There is no uniform time remaining on
requirements contracts executed on or
before July 11,.1994. Any limitation on
the period in which parties could propose
amendments covering stranded costs
(eg.. 3 years) would thus unequally affect
market participants. Those with long
terwns rernaining on their contracts could
object that immediately addressing the
issue would not be cost effective. For ex-
ample, a utility with a long remaining
term (e.g.. 20 years) might not even seek
stranded cost recovery depending on the
competitive value of its assets near the
end of the contract term.®! However.
such a utility would invariably seek to
preserve its option to seek stranded cost
recovery if its: failure to do so within a
short period resulted in a walver of its
right to do s0. 6. Recovery of Stranded
Costs Caused by Retail-Turned-Wholesale
Customers - '

In the Supplemental Stranded Cost
NOPR, we stated that both this Commis-
sion and state commissions have the legal

Regulations Praambles
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authonity to address stranded costs that
result from retail customers becoming
wholesale customers who then obtain
transmission under the open access tar-
iffs.$%2 We proposed that this Commission
should be the primary forum for address-
ing the recovery of stranded costs caused
by retail-turned-wholesale customers. We
explained that if a retail customer be-
comes a legitimate wholesale customer
(such as through municipalization), it be-
comes eligible 1o use the nondisctimina-
tory open access taniffs:

If costs are stranded as a result of this
wholesale transmission access, we believe
that these costs should be viewed as
‘wholesale stranded cosis.’ But for the
ability of the new wiwlesale entity to
reach another generation supplier
through the FERC-filed open access
transmission tariff, such costs would not
be stranded

We accordingly proposed to define
“wholesale stranded costs” to include
stranded costs resulting from unbundled
transmission for newly-created wholesale
customers and sought comments on thic
definition.

We proposed to require the same evi-
dentiary demonstration for recovery as
that required if recovery were sought
from a wholesale requirements customer.

- We reaffirmed our proposal in the initial

Stranded Cost NOPR that a utility will
have to show that the stranded costs are
not more than the net revenues that the
retail-turned-whoalesale customer would
have contributed to the utility had it re-
mained a retail customer of the utility,
and that the utility has taken and will
take reasonable steps to mitigate
stranded costs. We further proposed to
deduct any recovery that a state has per-
mitted from departing retail-turned-
wholesale customers from the legitimate
stranded costs of which we will allow re-
covery. In addition, we proposed to apply
the same procedures for cbtaining an esti-
mate of maximum stranded cost exposure
without mitigation to retail customers
contemplating becoming wholesale trans-

1 The value of its assets could vary over time
as pew technologies emerge, fuel costs fluctuate,
oF environmental requirements change.

2 FERC Statutes and Regulations {32514
atp. 33,127,

131,036

“ 14 at p. 33,128
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mission customers as those proposed for
wholesale customers.5

Some commenters contend that
stranded costs that result when a retail
customer becomes a wholesale customer
should be left to the states as a matter of
law and comity.%”> These commenters ar-
gue, among other things, that because the
facilities used to provide retail service to
these retail customers were subject to
state jurisdicfion and were included in
retail rate base when the service was ren-
dered, the state is the appropriate entity
to determine the extent to which those
customers should compensate the utility
for the stranding of these costs According
to ELCON, “(a) retail customer's new
found access to the wholesale market does
not provide FERC with authority over
costs that originated with the local distri-
butico function."®¢

Commenters assert that stranded costs
resulting from the creation of new whole-
sale entities will occur as a result of state
or local decisionmaking.” A aumber of
commenters contend that in states where
the state commission has control over mu-
nicipalization, the Commission has no au-
thority to provide for the recovery of
stranded costs due to municipalization 2
IL Com asserts that the Commission lacks
authority over retailturned-wholesale
stranded costs, even in the absence of any
explicit statutory authority (or state com-
missions to address such costs. FL. Com
argues that the Commission should ad-
dress the recovery of these stranded costs
oaly upon petition from a state public
utility commission. |

According ‘10 some commenters, the
availability of open access transmission

tariffs does not convert the character of

the costs of stranded generation that was
built to serve retail customers from retail
to wholesale.®® CA Com argues that this
reasoning could require the Commission
to act as the primary forum for stranded
costs resulting from retail wheeling if the
Commission’s jurisdiction over retail
transmission is upheld. It argues that in
such a case, there also would be a rela-
tionship between the Commission-juris-
dictional transmission and stranded costs.

Some commenters also submit that the
potential for retail customers to become
wholesale customers has existed since the
beginning of the industry and that utili-
ties have had ample opportunity to adjust
to this risk.” A pumber of commenters
submit that state commissions are in a
better position than the Commission to
address the recovery of costs that were
incurred to serve retail customers and to
take into consideration local concerns.”™

NARUC recognizes that a “practical
regulatory gap may exist that prevents
[state commission) consideration of recov-
ery of * * ° potentially stranded costs"
in certain Instances “such as mumicipal-
ization and cooperatives, where retail cus-
tomers become wholesale customers under
a FERC-approved open access  tariff,
{and] costs of the utility which served the
customer at retail may become
stranded.””2 NARUC propaoses that the
affected states and the Commission col-
laboratively develop mechanisms (which
may involve amendments to the FPA,

oy

® £ o NARUC, ELCON, TAPS, NASUCA, °

N.Y. Mayors, NY Industriats, American Iron &
Steel, Missouri Joint Commission, Omaba PPD,
MI Com, NY Com. NJ BPU, VT DPS, OK Com,
IN Com. UT Com, WA Com, Environmental
Action, IN Industriak, LA DWP, Scattie,
CAMU, Les Cruces, UT Industriaks, Suifolk
County. NM Industriak, CO Consusners Coun-
sel.

™ ELCON Commens. dated July 25, 1995
atp. 41,

”’E.&.MDCG!LM]CCB.LADWP.L&S
Cruces. For example, MD Comn states that while
open access transmission may make municipal-
ization more attractive. It ultimately is MD
Com’s approval that makes municipalization
possidble in Marytand.

Fedara! Energy Regulatory Commission

&% £ 2. MD Com, Las Cruces, Caparo, Coali-
tion on FederalState Issues, IN Com, M] Com,
lows Board.

”E.e..lLCom.CACmt.MM!Cumnu—
sions, CO Consumers Counsel.

70 £ g . LA DWP, Ohio Manulacturers.
MMWEC, American Tron & Steel, UT Industri-
als, MI Com, NY [ndustrialks, WA Com, Caparo.

™! £ g American Iron & Steel, MD Com. LA
DWP, Suffolk County, M1 Com. NJ BPU, N.Y.
Mayors. NASUCA cites practical problems
pused by the Cammission's proposal to assume
arisdiction over stranded costs resulting from
municipalization, such 3¢ how the Commission
would transfer the revenues extracted from the
retail-turned-wholkesale customer to a non-whole-
sale, locally-franchised entity.

72 NARUC Initial Comments at p. 18-19.
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state statutes, or both) to eliminate these
regulatory gaps.

Some commenters object that the Com-
mission’s proposal 10 be the primary fo-
rum for recovery of stranded costs caused
by retail-turned-wholesale customers
would make municipalization more ex-
pensive and therefore would discourage
municipalities from seeking alternative
sources of electricity.”® Some argue that
different treatment of stranded costs be-
tween federal and state authorities may
lead to forum-shopping as a primary de-
terminant in the decision to municipal-

IR.’N

A number of commenters also suggest
that the NOPR is inconsistent with prior
Commission treatment of municipaliza-
tion because the Commission has histori-
cally promoted f{ranchise competition
between municipalities and utilities and
has never before sugpested that utilities
could “penalize” municipalization deci-
sions through generation cost add-ons to
transmission rates.” VT DPS states: "By
the Commission's logic. there would never
have been an Otter Tail case. If Otter
Tail coukd have made a stranded cost
claim against the municipal utility Elbow
Lake planned to create, Otter Tail would
never have needed to refuse to wheet, 7%

Suffolk County states that the Commis-
sion already considered stranded costs in
the context of retail-turned-wholesale cus-
tomers in United Nluminating Com-
pany.”” where the Commission required
United Iluminating to remove a provi-
sion in its proposed transmission tariff

Regulations Preambles
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that would have allowed it to recover
stranded costs associated with former re-
tail loads served by new municipal sys-
tems. Suffolk County states that the
Commission made clear that stranded
cost matters, including those caused by
municipalization. properly would be
raised before state regulatory authorities.
It objects that the Open Access NOPR
ignores this case. Suffolk County also sub-
mits that the Commission’s adoption of
the scttlement approved by the Massa-
chusetts DPU in the Massachusetts Bay
Transportation Authority case should
serve as an cxample of proper jurisdic-
tional deference with respect to local is-

However, many other commenters sup-
port the Commission’s proposal to be the
primary forum for retail-turned-wholesale
stranded costs.”™ These commenters sub-
mit., among other things, that the Com-
mission’s jurisdiction over such costs is
clear.”® Coalition for Economic Competi-
tion states that when a utility’s costs are
stranded through the availability of Com-
mission-jurisdictional transmission. ser-
vice, the Commission must address those
costs. It argues that commenters opposing
the Commission’s jurisdiction [ail to ana-
lyze the Commission’s duty to establish
just and reasonable rates for Commission-
jurisdictional transmission service.

A number of commenters support the
Commission’s proposal to address retail-
turned-wholesale stranded costs on the
basis that many state commissions either
lack authority to address coststhat are

M E g, NY. Mayors. NIEP, Wing Group,
VT DPS, NY Industrials, American lron &
Steel. Envircomental Action, IN Industrials,
Las Cruces, Capare, UT Industrials.

™4 E g 1IN Com.

WS Fg. VT DPS, American lren & Steel
American Forest & Paper states that allowing
stranded cost recovery in the event of musici.
palization -would be inconsistent with the Com-
mission’s actions in the natural gas industry,
where the Commission has encouraged competi-
tion at the retail level (through competitive
bypass rather than franchise competition) and

has not imposed transition charges or exit fees

on converting customers.

7% YT DPS Initial Comments at p. 49: see
also American lron & Steel, NY Industriaks,
Caparso. :

77 63 FERC 161,212 (1993). reh'g dended, 64
FERC ¥61.087 (1993).
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™ gee Massachusetts Electric Company. 68
FERC 161.101 (1994); Letter Order dated
March 3, 1995, Docket No. ER94-129-000 (ap-
proving setiement).

™ Eg. EElL, PSE&G, Centerior, Com Ed,

‘Consumers Power, Detroit Edison. Duke, El

Paso, Entergy, LILCO, Minnesota Power, Mon-
tana-Dakota Utilitics, NYSEG, PECO. PG&E,
PSNM. Southern, Utifities For Improved Tran-
sition, Allegheny. OH Com. Utilicarp. PA Com.
WI Com, Coalition for Economic Competition.
Central Louisiana, United Illuminating, Ultility
Investors Analysts. Nuclear Energy Institute,
Utllity Shareholders.

0 E g.. Consumers Power, Caaktion for Eco-
nsmic Competition, Utililies For lmproved
Transition.
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stranded because of expanding or newly-
‘created municipal systems, or have failed

to address such costs.”" E1 Paso adds that
any protection offered by state judicial
condemnation proceedings does not obvi-
ate the need for the Commission's in-
volvement in this issue, noting that
condemnation awards may not provide
full stranded investment recovery under
the Commission's standards. In addition,
El Paso suggests that municipalization
may. occur through means gther than con-
demnation of the distribution systems of
electric utilities, such as when a munici-
pality constructs its own, duplicative dis-
tribution facilities.

Several commenters also indicate that
by forthrightly addressing this issue, the
Commission has removed a cloud of un-
certainty that would have taken years to
resolve through litigation.”}? El Paso
states that the proposed rule is needed

_ because utilitiecs may be subject to

stranded costs resulting from municipal-
ization in two separate state jurisdictions.

In response to the argument that
stranded costs are exclusively subject to
state jurisdiction, SoCal Edison asserts
that whether the costs are retail or whole-
sale is irrelevant because the issue is how
and where these costs should be recov-
ered. According to SoCal Edison, if the
Commission finds that these costs are just
and reasonable costs associated with pro-
viding opcn access transmission service,
the Commission may allow utilities to re-
cover them in Commission-regulated
rates.
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Coalition for Economic Competition
notes that while utilities are aware of
state laws allowing municipalities to con-
demn electric facilities and to form utlli-
ties, In recent decades, it has not
happened on most systems. Moreover, it
argues that merely being on notice that
municipalization is a possibility does not
relieve utilities of their state-imposed ob-
ligation to serve all customers in their
franchise areas. It -asserts that utilities
had to coatinue to invest in plant to sat-
isfy their duty to serve. In addition. it
submits that utilities had a reasonable
expectation that thcy would continue to
serve retail load because, among other
things, state regulators set long amonrtiza-
tion periods of 3040 ycars for deprecia-
tion rates.

Somec commenters state that the Com-
mission also should ensure that stranded
costs are recovered when a m.nicipal util-
ity annexes territory served by another
utility or otherwise expands its service
territory.”® A number of commenters also
urge the Commission to ensure recovery
of costs that are stranded if 2 municipal
utility or a newly-formed wholesale or
municipal utility physically interconnects
to another utility or builds new transmis-
sion or distribution facilities to the munic-
ipal syst ']M

Several commenters believe that close
coordination between the Commission and
state regulators as to the calculation of
stranded costs is important in the case of
municipalization.’*> A naumber of state
commissions suggest that the Commission

8 E g Detroit Edison, Minnesota Power, E}
Paso, LILCO, Centerior, PG&E. PGLE urges a
clarification in the rule so that the Commission
would address retail-turned-wholcsale stranded
costs only If the state commission either backs
orisdiction over municipal utilities, or, if it has
Jurisdiction, declines to address-stranded costs.
Where a state commission possesses jurtsdiction
sver pumicipal entities and prevides a utility
with stranded cost recovery from focroer retail
customers that have municipalized. PG&E pro-
poses that such action should be final and not

bject te C T H review. Other com-
menters, such as El Paso, ask the Commission to
establish itself as the forumn of last resort when
states do not provide for full recevery of
stranded costs.

2 £ g Coalition for Economic Competition,
El Paso.

73 rg. EEl, Minnesota Power, Centerior,
Public Service Co of CO, SoCal Edison, Coalition

Federal Energy Regulatory Commission

for Ec e C jtion. PG&E asks that we
allow wtilities to scek recovery at the Comnmis-
sion for stranded costs attributable to former
retail custamers that have become customers of
existing public agencies or municipal utilities
where such costs cannot be collected at the state
level.

74 Eg., Centerior, Caalition far Economic
Competition, PG&E. Coalition for Economic
Competition proposes that the Commission ac-
cept just and reasonable regional strandad cost
recovery mechanisms in such situations to en-
able regional wansmission associations (whether
through poo! and intemeo! arrangements or re-
gional transmission gYoups) to coliect through
Commission-filed rate schedules trem intercon-
nected utilities charges equal to the costs athey-
wise stranded as a result of Commission-
jurisdictional service realignments.

75 E g, SoCal Edison. OH Com. NY Com, M1
Com, Coalition on Federal-State Issues.
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allow the states to set the level of retail-
turned-wholesale stranded costs to be re-
covered in wholesale transmission rates
set by the Commission’!® They submit
that this approach would respect state
interests in controlling the rate impact of
stranded costs, while allowing the Com-
mission to design cost recovery, and
would address the needs of industrial cus-
tomers and other stakeholders by provid-
ing a forum before state regulatars who
will be more aware- of their particular
needs. Further, they contend that this
approach would prevent relitigation of is-
sues, minimize forum-shopping, and pre-
vent legitimate and verifiable costs from
falling through the cracks or being
double-recovered.”’” NY Industrials asks
the Commission to clarify that utilities
will not be allowed to seek cost recovery
at both the Commission and stare com-
missions.
Commission Conclusion

We reaffirm our preliminary determi-
nation that this Commission should be the
primary forum for addressing the recov-
ery of stranded costs caused by retail-
turned-wholesale customers. If such a cus-
tomer is able to reach a new generation
supplier because of the new open access
(through the use of a FERC-filed open
access transmission tariff or through
transmission services ordered pursuaant to
section 211 of the FPA), we believe that
any costs stranded as a result of this
wholesale transmission access should be

Regulations Preombles
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viewed as “‘whalesale stranded costs.”
Such costs would not be stranded but for
the action of this Commission (either
through ‘a mandatory FPA section
205-206 open access tariff or an order
under FPA section 211) in permitting the
new whalesale entity to become an unbun-
dled transmission services customer of the
utility and thereby .to obtain power from
a new supplier”!? There is a clear nexus
between the FERC-jurisdictional trans-
mission access requirement and the expo-
sure to non-recovery of prudently
incurred costs. In these circumstances, we
believe that this Commission should be
the primary forum for addressing recov-
ery of such costs. To avoid forum-shop-
ping and duplicative litigation of the
issue, we expect parties to raise claims
before this Commission in the first in-
stance.”"

Some commenters have asked us also to
be the primary forum for stranded cost
recovery in situations in which an existing
municipal utility annexes territory served
by another utility or otherwise expands
its service termitory. We decline to do so

-because in these situations there is no

direct nexus between the FERC-jurisdic-
tional transmission access requirement
and the exposure to non-recovery of pru-
dently incurred costs. The risk of an ex-
isting municipal utility expanding its
territory was a risk prior to the Energy
Policy Act and prior to any open access
requirement.

76 £ g, M1 Coam, NY Com, Ohio Com.

7V PG&E proposes a similar approach. noting
that if there are differences in the stranded cost
method used by the Commission and the states,
an incentive may remain for retal) customers te
municipalize merely to take advantage of more
favorable stranded cost treatment at the Com-
mission.

78 Costs that are exposed to nonrecovery
when a cetail customer oc a newly-created
wholesale power sales customer cecases (o
purchase power from the utility and dees not
use the utility's transmission systam to reach a
new generation supplier (eg., through seligen-
eration or use of another utiBty's transmission
system) do net meet the definition of “wholesale
strandled costs™ for which this rule provides an
opportunity for recovery, Such costs are sutside
the scope of this riale because such costs would
not be stranded a5 2 result of the new open
access. See Section 1V.].12,

719 We recognize that we took a different ap-
proach to retailiumed-wholesale stranded cost

131,036

recovery in United liluminating, where we sug-
gested that state and local regulatory authori-
ties or the courts sheuld be able Lo provide an
adequate farum to address retail franchise mat-

_ters, inchuding recovery of stranded costs caused

by municipalization, but said we would consider
revisiting the g fon if United IHuminating
could demonstrate the lack of a forum. 63 FERC
at. p. 62.583-84. Since the issuance of that deci-
sion, however, we have had an opportunity to re
analyze the nature of the stranded cost problem
in cases where a retail custemer becomes a
whotesale customer, including the potential that
there might not be a state regulatory forum for
recovery of such costs. In these circumstances,
we have determined that where such costs are
stranded as a result of wholesale open access
tramsmission, these costs should be viewed as
wholesale stranded costs and this Commission
should be the primary forum (or addressing
their recovery.
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Nevertheless, we are concerned that
there may be circumstances in which cus-
tomers and/or utilities could attempt,
through indirect use of open access trans-
mission, to circumvent the ability of any
regulatory commission—either this Com-
mission or state commissions—to address
recovery of stranded costs.”® We reserve
the right to address such situations on a
case-by-case basis.

As we indicated in the Supplemental
Stranded Cost NOPR, if the state has
permitted: any recovery from departing
retail-turned-wholesale customers (for ex-
ample, if it imposed an exit fee prior to, or
as a condition of, creating the wholesale
entity). that amount will not, in fact, be
stranded, and we will deduct that amount
from the legitimate stranded costs for
which we will allow recovery.

As discussed in Sections IVJB8-IV.]S9,
we will require the same evidentiary dem-
onstration for recovery of stranded costs
from a retail-turned-wholesale customer,

. and will apply the same procedures for

determining stranded cost obligation, as
that required in the case of a wholesale
requirements customer.

7. Recovery of Stranded Costs Caused by
Retail Wheeling

In the Supplemental Stranded Cost
NOPR, we stated that both this Commis-

Regulations Preambles 31,819

sion and state commissions have the legal
authority to address stranded costs that
result from retail customers who obtain
retail wheeling from public utilities in
order to reach a different generation sup-
plier.73! Because the vast majority of com-
menters urged the Commission not to
assume responsibility for retail stranded
costs, except in certain circumstances, we
prediminarily concluded-that it is appro-
priate to leave it 1o state regulatory au-
thorities 10 deal with any stranded costs
occasioned by retail wheeling. We pro-
posed to entertain requests to recover
stranded costs caused by retail wheeling
only when the state regulatory authority
does not have authority under state law
t0 address stranded costs Bt the time
when the retall wheeling is required.”* 1n
so doing, we preliminarily accepied the
view that stranded costs caused by retail
wheeling are primarily a matter of local
or state concern and thus, with the lim-
ited exception discussed above, generally
must be recovered through retail charges.

We noted that the states have a num-
ber of mechanisms for addressing
stranded costs caused by retail wheeling.
one of which is a surcharge to state-juris-
dictiona! rates for local distribution.’?
We encouraged the states to use the
mechanisms available to them to address

70 The CA Com has asked that, “(1)o the
extent of FERC's authority, it should assume
jurisdiction to fulfill a backstop role in case
retail customers cvade s state-determined tran-
sition charye by becoming retall s of an
entity not subject to the state regulatary com-
mission’s jurisdiction. In assuming jurisdiction,
the Commission should defer to” the state com-
mission’s determination and allocation ef
stranded costs for the departing retai]l cus-
tomer.” CA Com March 18, 1996 Respomse to
Suppicmental Comments of PG&E.

72} As discussed in Section IV.L the Cemsnis-
sion’s authority to address retail stranded costs
derives from its jurisdiction over the rates,
terms and conditions of unbundled transmission
in interstate commerce used by retail astomers
that obtain retail wheeling. The states’ author-
ity derives from state jurisdiction over local
distribution facilitics and-over the service of
delivering electric energy toend users, and from
the authority to impose. among other things,
retall exit fees and surcharyges on local distribu-
tion rates.

2 We propesed to require the same eviden-

tiary demonstration for recovery of stranded
costs fram a retail customer that obtains retail

“Federal Energy Regulatory Commission

wheeling as that required in the case of a whaole-
sale requirements custemer. We also reaffinned
our propesal in the initial Stranded Cost NOPR
that a utility will have to show that the

stranded costs are npot more than the nct reve- |

nues that the retail customer would have con-
tributed to the wtility had it remained a retail)
customer af the utility, and that the atility has
taken and will take reasonable steps to mitigate
stranded costs. FERC St and Regulati
132514 at p. 33,128

72 As we noted in the Suppiemental NOPR. a
state may require payment of an exit fee before
a franchise customer is permitted to obtain un-
bundled retail wheeling. If Jocal distribution fa-

" cilities are used by a retail wheeling astomer,

the state may allow recovery of stranded costs
through rates for uwse of such Jocal distribution
facilities. In addition, as discusved in Section
TVI, because we believe that states have av-
tharity over the service of delivering electric
encryy to end uscrs, not merely the kocal distri-
bution (acilities thomsclves, state authorities
can assign stranded costs and benefits through a
Jocal distribution service charge. and may do so
based on usage (kWh), demand (kW), or any
combination or methed they find appropriate. If

131,036
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stranded costs’2* We also noted that the
states may use their jurisdiction over lo-
cal distribution facilities to address
*stranded benefits,” such as environmen-
ta) bepefits associated with conservation,
Joad management, and other demand side
management programs.”® ’

A number of cammenters support the
Commission's proposal for addressing
stranded costs caused by retail wheel-
ing.’26

Other commenters urge the Commis-
sion to take a greater role in retail
stranded cost recovery and to entertain
requests to recover stranded costs as a
backstop where: (1) State regulatory au-
thorities have the authority to address
stranded costs but either choose mot to
exercise that authority or fail to permit
full stranded cost recovery;’? or (2) the
state commission’s authority is unclear.”®

Commenters that support a greater
Commission backstop role argue, among
other things, that because the Commis-
sion has exclusive ratemaking jurisdiction
over any stranded cust charges imposed
"for or in connection with” interstate
transmission service by public utilities,
the Commission has an obligation to regu-
late the recovery of stranded costs from
interstate retail transmission custom-
ers.’® A number of these commenters ar-

"gue that the determining factor is who

has the jurisdiction to review the rates for
the service, not who has the jurisdiction to
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order the service.”® They explain that the
Commission has jurisdiction over generat-
ing fadlities and associated costs to the
extent appropriate to establish just and
reasonable rates for jurisdictional ser-
vices. They disagree with other com-
menters who argue that only the
jurisdiction under whose authority the
costs were incurred and initially recov-
ered should have authority to order recov-
ery of stranded costs.”!

These commenters contend that the
Commission cannot abdicate its regula-
tory responsibilities by either deferring to
the state commissions or otherwise failing
to independently address the issue.’¥
EEI and the Coalition for Economic Com-
petition refer to "a long line of cases
(where) the courts have held that where a
federal regulatory agency * * * is
charged with implementing a statutory
framework, that agency is without au-
thority to deviate from or abdicate its
statutory responsibilities.”’3 According
to Caalition for Economic Competition,
for example. the Commission could satisfy
its obligation to address stranded costs
that arise from retail wheeling by al-
Jowing states to determine retail stranded
cost charges in the first instance; to the
extent that the state allows full recovery,
Coalition for ‘Economic Competition sub-
mits that the Commission’s obligation
would be satisfied.

(Footnote Contioued)

a state decides not to take any of these routes, it
may consider whether to allow recovery of
stranded costs from remaining retail customers
or whether sharcholders should bear all or pant
of thase costs. Id. at p. 33,129,

72¢ 1d. at p. 33,129-30.

7> 1d. at p. 33.098 n.230.

12 £ g, Utiticorp. Houston L&P, PG&E,
Freedom Energy Co, W1 Com.

77 g g, EEL EGA, Coalition for Economic
Competition, Utilities for Improved Transition,
Atlantic Gity, Asizona, Centerior, Com Ed, De-
troft Edison, El Paco, LILCO, NU, NSP,
NYSEG, United Illuminating. BG&E, Sierva,
Southerm, UT Industrials, NRECA. NRECA ar-
gues that unless the Commission addresses
stranded custs caused by retail wheeling where a
state commission ladcs authority, or has author-
ity but decides not to exercise it, there could be
a jurisdictional gap into which many rural elec-
tric coaperatives couid fall

R Eg.CSW.

131,036

7> F g, EE], Illincis Power, PSNM, Entergy,
Nuclear Energy Imstitute, Coalition for Eco-

TP E g.. Coalition for Economic Competition,
Ilinois Power, Utilities for Improved Transi-
tion, EET.

7 EEY notes, for exampk, that as use of
electrical facilities shifis between retail and
wholesate. jurisdiction over the rates to recover
the allocated cost of service shifts between state
commissions and this Commission, and that the
regulatory authority is detevmnined by the na-
ture of the transactions and the classification of
the customer, not the jurisdiction under which
the costs originally arvse.

R E g.. llinois Power, Utilities For Improved
Transition, EE], Caalition for Econamic Compe-
tition. ’

7L EET Initial Comments at IV-13: see ako
Coalition for Economic Competition Initia}
Comments at p, 23-31.

Federal Energy Regulatory Commission
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EElI asserts that {t would be unduly
discriminatory and preferential for the
Commission to refuse to address all
stranded costs arising from retail wheel-
ing. According to EEI, the same argu-
ments that support the Commission's
decision to address costs that are stranded
where retail load municipalizes and where
the state regulatory authority, at the
time retail wheeling is required, lacks au-
thority to act, apply with equal force to
all other retail stranded costs. EEI sub-
mits that the nexus in these cases is that
Commission-jurisdictional transmission
service is the means by which the costs
are stranded.”™ :

Utility Working Group argues that the
NOPR inappropriately characterizes the
Commission’s jurisdiction over retail
stranded costs and that this could later be
used against the Commission's exercise of
its full authority. According to Utility
Working Group, the NOPR depicts the
Commission’s jurisdiction as being de-
rived from state law (in other words, the
Commission will act where state regula-
tory authorities have no authority over
retail stranded costs and will not act
where state regulatory authorities have
such authority). If the Commission
desires to afford substantial deference to
the states regarding retail stranded costs,
Utility Working Group contends that the
final rule should reflect that policy deter-
mination; however, the rule should not
confuse policy with jurisdiction by pur-
porting to place limits on. ar attempting
to waive, the Commission’s junsdlcuon
over such costs. .

Entergy asserts that the Commission’s
jurisdiction over multi-state utilities pro-
vides further support for our jurisdiction
over retail stranded costs in certain con-
texts. Entergy states that most of the
eleven multi-state registered holding com-
pany systemns have some form of Commis-
sion-jurisdictional agreement that
allocates production and transmission
costs among the systems’ affiliated oper-
ating companies. It asserts that these
agreements by their very nature allocate

Regulations Preombles
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costs among jurisdictions (that is. be-
tween states). Many of these agreements
equalize the cost of generating reserves
among affiliated operating companies,
and such reserve equalization formulas
can shift retail stranded costs among
states unless the Commission provides a
regulatory forum to address eos(-shx(ung
Citing Middie South Energy.”™ and City
of New Orleans v. FERC,’% Entergy sub-
mits that the Commission cannot sit on
the sidelines when it comes to stranded
retail costs on the Entergy system. Ac-
cording to Entergy, Commission and judi-
cial precedent place on the Commission
the responsibility to ensure that federally-
approved costs and cost allocations are
not undermined by state action.

Commenters also express concern that
it will not be possible to be sure that a
state regulatory authority has authornty
over retajl stranded costs until after years
of litigation. If the Commission waits for
the resolution of challenges to state au-
thority and a court hoids that the state
regulatory authority is without authority,
these commenters assert that the bar on

retropactive ratemaking could leave the-

states and the Commission without a rem-
edy to compensate utilities for stranded
costs.’¥ A number of commenters suggest
that while the states should be aliowed to
set retail wheeling stranded cost charges
in the first instance, the Commission
should accept filings 10 preserve a util-
ity's ability to recover retail stranded
costs from the time the customer departs
if the state-authorized charges are not
upheld in court. They submit that this
would put customers on notice of the po-
tential for Commission action and
thereby avoid the retroactivity prob-
km-m

Some commenters express concern that
if the Commission does not take more
decisive action on retail wheeling
stranded costs, the result will be wasteful
litigation that will discourage competition
by causing financial uncertainty and
higher financing costs for investor-owned
utilitics and highar rates for consumers.™?

7M See akso SoCal Edison.

73S Oginion 234. 31 FERC {61.30S. on reh'g,
32 FERC 161.425 (1985).

736 875 F.2d 903 (D.C. Gir. 1989), cert. denied
sub nom. Mississippi v. FERC. 494 US. 1078
(1990).

Federal Energy Regulatory Comsmission

7 E.g.. NU. Coalition for Econonic Competi-
tion, Itlinois Power, EEL.

™ p . NEPCO, EEI Coaliti
Competition, Entergy..

¥ E g LILCO. CoaBtion for Economic Com-
petition.

for Ec
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Coalition for Economic Competition also
asserts that stranded cost charges would
be greatest at the stant of a retail wheel-
ing program, thereby making the years
during which the state-authorized charges
are subject to appcal more important for
recovery purposes.’

A nurnber of commenters support Com-
mission-established uniform standards
for, and uniform recovery of, costs
stranded as a result of open access to the
interstate transmission system.”® They
argue that disparate state treatment of
stranded costs would be economically
inefficient and discriminatory and would
burden interstate commerce.’¥! Several
commenters support state involvement in
the establishment of uniform stan-
dards."z

In contrast 1o the commenters that sup-
port a greater Commission role in retail
stranded cost recovery, NARUC and a
number of other commenters oppose any
Commission involvement in retail
stranded costs.”® These commenters con-
tend. among other things, that the Com-
mission lacks authority over these costs.
Even if the Commission could assert such
jurisdiction, they argue that as a policy
matter it would be inappropriate for the
Commission to delve into complicated Je-
gal and policy issues governed by varying
state regulatory regimes.

According to some of these com-
menters,”* section 201(a) of the FPA pre-
cludes an exercise of federal jurisdiction
over retail stranded cost recovery because
the Commission’'s jurisdiction extends
*‘only to those matiers which are not sub-
ject to regulation by the States.”’745 NM
Industrials argues that a lack of state
commission authority is an alfirmative

Regulations Preambles
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state determination, either by act or
omission, that stranded costs must be
dealt with in a particular manner. It sub-
mits that the Commission also lacks au-
thority over retail stranded costs when
states elther decide not to address such
costs or, in the Commission’s opinion.
grant insufficient recovery of stranded
costs. NM Industrials asserts that the
Janguage of the FPA and its legislative
history indicate .that Congress wanted to
preclude Commission jurisdiction in those
areas where states could exercise effective
control, and that this limitation covers all
matters which are or can be regulated by
the states, including the recovery of
stranded investment. NM Industrials also
suggests that assertion of Commission ju-
risdiction would violate the provision of
section 212 of the FPA that prohibits the
Commission from interfering with the
states’ authority over the transmission of
energy directly to an ultimate con-
sumer.” 4%

Other commenters argue that the Com-
mission’s proposed treatment of retail
stranded costs infringes on the states’ ju-
risdiction over the allocation of costs that
ware under their jurisdiction when the
costs were incurred. According to these
commenters, the question of whether
these costs should be recovered from other
retail ratepayers. eliminated as excess ca-
pacity, or billed in some fashion to the
customer now receiving wheeling service
are purely questions of state ratemaking
1aw.”*’ Some commenters assert that. as a
matier of policy. the Commission should
stay out of retail stranded costs because
only the states have sufficient knowledge
and expertise regarding utility planning.
investment, and forecasting to address
these costs adequately.”4®

M0 £ g.. NU. NSP, Illinols Power, Coalition
for Econemic competition, PSE&G, Utilities For
Improved Transition, Philip Morris, EEL.

M1 Freedom Energy Co. rejects this argument
on the basis that state regulation has never been
wholly consistent and yet wutilities have not
asked {or federal unification of state ratemaking
policies or resolution of differences.

M2 P g PSNM. GA Com. Omaha PPD. INi-
nois Power. ..

W Eg. CA Com. MD Com. VA Com, IN
Com, NH Com. NV Com. NY.Com, OH Com.
FL Com, AZ Com. TX Com. ELCON, NY Ina-
dustrials, NY AG, NY Consumer Protection,
MA DPU, lowa Board., IN Industriats., Toxas

131,036

Industrials, NM Industrials. Reynolds,
NYMEX. Legal Environmental Assistance, CO
Consumers Counsel. N] Ratepayer Advocate,
IBM, ME Industriak, Jay, WEPCO, NH Gen-
eral Court.

74 £ g, NARUC, ELCON, NY Indistriak,
NM Industrials. NV Cor.

74616 U.S.C. B24{a).

% See also Freedom Encrgy Co. Reply Com-
ments.

7 Eg. ELCON, PA Com, NY Industriaks,
ND Cam, VA Com. NM Com.

M4 F g.. OH Com. NY Industriak, NM Com.
IN Com, WA Com. NV Com, NY Com. Suliolk
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Commenters also express concern that
the possibility of Commission involve-
ment in retail stranded cost recovery will
encourage forum-shopping whenever state
commission action is unfavorable, even
when states have procedures to deal with
stranded costs. They argue that the resuit
would be endless litigation over where

" federal jurisdiction ends and where state

jurisdiction begins. They suggest that i{ a
esete fails> 10 address retail stranded cost
recovery, the issue chnuld be addressed in
court or in state legislatures.’® OH Com
contends that a Commission policy that
does not recognize states’ authority over
retail stranded costs would be a disincen-

" tive for states to permit retail wheeling.

A number of commenters argue that
recovery of retail stranded costs is not
directly implicated by any Commission or
Congressional action—that most such
costs would be created by retail wheeling,
which is not the subject of the Commis-
sion’s open access initiatives—and thus
need not be dealt with as part of the final
rule 70

Commenters seck a number of clarifica-
tions- concerning the Commission’s posi-
tion on. and the procedures for, retail
stranded cost recovery. A number of com-
menters ask the Commission to clarify the
states’ role with respect to retail stranded
cost recovery.”® Others address the type
of evidence required to establish that the
state regulatory authority lacks authority
to address stranded costs when retail
wheeling is required.”s?

Scveral commenters express concern

- that customers receiving retall wheeling

not be able to evade state stranded cost
charges”S 1L Com says that the Commis-
sion’s proposal for determining whether
facilities are staie-jurisdictional ““local
distribution” facilities or Commission-ju-
risdictional *'transmission” facilities in in-
terstate commerce may not always
provide a state with the opportunity to

Regulations Preambles
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recover retail stranded costs through dis-
tribution rate surcharges. It says that the
Commission does not offer any assurances
that the case-by-case application of the
proposed “functional-technical test™ will
result in a finding that “local distribu-
tion'" facilities are used in all retail wheel-
ing scenarios. PG&E asks the Commission
to provide that all retail customers that
opt for direct transmission access by defi-
nition take service over local distribution
facilities and thercfore may be subjected
10 a state-determined distribution rate
that includes stranded cost surcharges.

A number of commenters ask the Com-
mission to clarify that, in Issuing the final
rule, the Commission is not endorsing (&i-
ther implicitly or explicitly) retail wheel-
ine_r.u

Several commenters express concern
that stranded costs may arise in one state
jurisdiction and be shifted to another.”S
For example, MT Com says that an anal-
ysis confined to a state’s boundaries may
reveal no stranded costs, but that such
costs may indirectly arise because of com-
mon pool revenue recovery mechanisms,
which may be the largest source of
stranded costs for some utilities. Entergy
raises a similar concern in the context of
holding company or other multi-state sit-
uations. It argues that denial of retail
stranded cost recovery by a state regula-
tory authority could harm customers in
other states. Entergy proposes that, while
state regulators should be given the op-
portunity in the first instance to assure
that stranded costs arc recovered and are
not shifted to other states, the Commis-
sion should allow utilities to file retail
wheeling tariffs with the Commission to
preserve the right to seek recovery f{rom
the Commission.

Several commenters oppose Entergy's
proposal.”* Among other things. they ar-
gue that the FPA does not authorize the
Commission to act as an appellate court

(Footnote Continued)
County, NY AG, Tenko. PA Industriak, NH
General Court.

9 Eg. OH Com, PA Com. NM Coam, CA
Com, Blue Ridge. |

7% E g Nucoc. AEC & SMEPA.

st E g, NY Industrials, EGA. N} BPU, Coa-
fition on Federal-Siate Issues.

32 F g lowa Board, Nevada Commission,
CCEM: see also NE Public Power District.

Federa! Energy Regulatory Commission

™ Eg. IL Com, PG&E, Public Service Co of
CO.

74 E g.. NRECA, Wisconsin EC, EEI. PECO.
Missouri Basin Group.

7S F g.. MT Com, Entergy.

7% E 4., NARUC, Entergy Retail Regulators,
MS Cam. Al Cam.
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over retail regulators. They assert that, in
the case of a multi-state holding company
system. it is the Commission-jurisdic-
tional intra-system agreement (not a
state’s decision as to recovery of retail
stranded costs) that determines the allo-
cation of costs at wholesale among the
affiliates. Several of these commenters
suggest that if the holding company be-
lieves that, as a result of a state’s disal-
lowance of costs in retail rate base, the
cost allocations under an intra-system
agreement are unduly discriminatory, the
holding company could propose to amend
the agreement.”>

A number ol commenters also express
concern that services that investor-owned
utilities provide to promote energy effi-
ciency and conservation and to assist low-
income residents and the elderly be con-
tinued.”*® NW Conservation Act Coalition
suggests that the Commission should con-
dition stranded cost recovery upon a
showing by the utility that allowing re-
covery will not strand such social bene-
fits.7S9

Various commenters endorse the use by
state regulators of a distribution charge
or other fee imposed on electricity con-
sumption to address stranded social bene-
fits.”®® NARUC and OH Com express
concern that the Commission, by claiming
authority over unbundled retail transmis-
sion services, may make it difficult for
states to use non-bypassable "‘wires
charges™ or "‘access fees” to require all
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customer classes to support such pro-
grams.”6! NARUC asks the Commission
to ensure that any jurisdiction we exercise
over unbundled transmission services does
not legally or practically foreclose the
ability of individual states to fund such
programs.7® LILCO, as part of its argu-
ment that the Commission should provide
a complete backstop for stranded cost re-
cavery resulling from retail wheeling,
urges the Commission. to estatdish retail
wheeling rates that provide for full recov-
ery of any stranded costs, including
stranded social benefits, that are unrecov-
ered alter state stranded cost determina-
tions.

Commission Conclusion

We believe that both this Commission
and the states have the legal authority to
address stranded costs that result when
retail customers obtain retail wheeling in
order to reach a different generation sup-
plier, and that utilitics are entitled, from
both a legal and a policy perspective, to
an opportunity to recover all of their pru-
dently incwred costs. This Comrmission’s
authority to address retail stranded costs
is based on our junisdiction over the rates,
terms, and conditions of unbundled retail
transmission in interstate commerce. The
authority of state commissions to address
retail stranded costs is based on their ju-
risdiction over local distribution facilities
and the service of delivering electric en-

.ergy to end users. However, because itisa

state decision 1o permit or require the

73 E.g.. NARUC, MS Com.

788 £ 2.. Homelessness Alliance, Black Mayors,
National Women's Caucus, Vann, La Raza

79 NARUC and OH Com assert that, in deter-
mining whether a wholesale transmission trans-
action is a “sham,” the Commission should
consider a retajl customer’s intent 1o bypass
responsibility for supporting social programs.

7% F g.. Natural Resources Defense. NW Con-
servation Act Coalition, Seattle, FTC, Northeast
States for Coordinated Air Usc Management,
NARUC, OH Com. CO Com agrees that states
should have the option to fund such programs
through the imposition of surcharges on any
formn of electric service used to benefit retail
customers, Including surcharges on retail trans-
mission rates. Seattle proposes either a simple
fee on kWhs or a differential fee based on the
type of resource and its environmental affects.
DOE urges the Commission to work with state
regulators 1o ensure that siates have the abilivy
to recover stranded retail costs and benefits ina
way that prevents costshifiing, forum-shop-

131,036

ping. and uneconomic bypass (including bypass
of stranded benefits).

7¢I Q0 Com notes that the NOPR proposes to
fimit states to funding mechanisms that can be
implemented solely at the local distribution
level. presumably through the use of a surcharge
on distribution {acilities or socalled “fee at the
meter” or the use of a local distribution system
revenue decoupling mechani It suggests that
neither of these options may be legally or practi-
cally feasible in many siates for 3 wide variety
of reasons (but docs not expand on these rea-
sons).

76 Natural Resources Defense proposes that
the Commission adopt the following language:
“The FPA docs not affect state regulators” juris-
diction to apply distribution charges—either
volume-based or fixed—to efectricity that is
used by any utility customer to provide end-use
services (as distinguished from electricity that ks
purchased for resale 10 end-use cuslomers).”
Natural Resources Defense Initial Comments at
p. 3
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retail wheeling that causes retail stranded
costs to occur, we will Jeave it to state
regulatory authorities to deal with any
stranded costs occasioned by retail wheel-
ing. The only circumstance in which we
will entertain requests to recover
stranded costs caused by retail wheeling
is when the state regulatory authority”®
does not have authority under state law
to address stranded costs when the retail
wheeling is required.

Commenters that describe our action as
an unlawful abdication or delegation of
authority misconstrue the nature of our
decision to leave retail stranded costs
(with a limited exception) to state regula-
tory authorities.”® We have not “abdi-
cated” or ‘‘delegated’ to state regulatory
authorities our jurisdiction over the rates,
terms, and conditions of retail trapsmis-
sion in interstate commerce; if retail
transmission in interstate commerce by a
public utility occurs, public utilities offer-
ing such transmission must comply with
the FPA by filing proposed rate schedules
under section 20S. Instead, we have made
a policy determination that the recovery
of retail stranded costs—an issue over
which either this Commission or state
commissions could exercise authority by
virtue of their jurisdiction over retail

Regulations Preambles
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transmission in interstate commerce and
over Jocal distribution f{acflities and ser-
vices, respectively—is primarily a matter
of local or state concern that should be
left with the state commissions. However,
if the state regulatory authority does not
have authority under state law to address
stranded costs when the retail wheeling is
-required, then we will entertain requests
to recover such costs.7€S

Because we have accepted the view
that stranded costs caused by retail
wheeling are primarily a matter of local
or state coancern, we will not allow the
states to use the interstate transmission
grid as a vehicle for passing through any
retail stranded costs, with the following
limited exception. If the state regulatory
authority does not have authority under
state law when the retail wheeling is re-
quired to resolve the retail stranded cost
issue, we will permit a utility to seek a
customer-specific surcharge to be added

- to an unbundled transmission rate.

We belicve that most states have a
number of mechanisms for addressing
stranded costs caused by retall wheel.
ing.7¢ In addition, as further discussed in
Section V.1, we are defining in this rule
*facilities used in local distribution”
under section 201(b)X1) of the FPA_ Rates

78 ~Srate regulatory authority” has the same
meaning as provided in section 3{21) of the
FPA

7% We reject the arguments of EE! and Coali-
tion for Econemic Compctition that the Com-
mission made findings in the initial stranded
cost NOPR that “inexorably™ lead to the conclu-
sion that Commission action providing full re-
covery of retail stranded costs is required. Their
reliance on Wilbams Natural Gas Company v.

76 In these circumstances, the cases clted by
commenters to support the proposition that an

agerncy is not suthorized to sbdicate its statu-

tory responsibilitics ar to delegate to parties and
interveniors regulatory responsibilities (such as
preparation of an environmental impact states
ment) are {actually distinguishabte and inappo-
site. See, eg., FPC v. Texaco, 417 US. 380, 394
{1974) (Commission cannot exempt small-pro-
ducer rates from compliance with st and rea-

ble standard):. United States v. City of

FERC, 872 F2d 438 (D.C. Cir. 1989), appeal
after romand, 943 F.2d 1320 (D.C. Cir. 1991)
(Williams). Is simply misplaced. Williams in-
voived a rulemaking that was terminated by the
Cormmission. The court stated that the Commis-
sion. “having cxpressed these tentative views
(that the incentive price for tight formation gas
would disserve the public interest) and having
solicited comments an the issuve, was not free to
terminate the rulemaking”™ without providing a
satisfactory explanation.872 F.2d at p. 446, 450.
Here, in contrast, we are issuing 2 Final Rule
that reaffirtns in many respects preliminary
findings proposed in both the initial and Supple-
mental Stranded Cost NOPRs. Although the
conclusion we reach based on those findi may

Detroit, 720 F.2d 443, 451 (6th Cir. 1983) (dis-
trict court inappropriately implied waiver of
EPA statutory duty under Title I1 of the Fed-
cral Water Pollution Prevention and Control
Act). Siate of Jdaho v. ICC, 3S FJ3d 58S, 9596
(D.C. Cir. 1994) (an agency aannot abdicate its
NEPA resporsibilities in favor of the regulated
party).

7 As discussed in the Supplemental NOPR
(FERC Statutes and Regulations 132,514 at p.
A3,129-30), these mechanisms include requiring
an exit fee before a franchise customer is parmit-
ted to obtain unbundied retall wheeling and

be different than that which some © nters

posing a surcharge on local distribution rates.

advocate, we have fully explained the basis for
our decision.

Feders! Energy Regulatory Commission

Cor ters identified several other possibie
mechanisms in response to the initial Stranded
Cost NOPR.
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for services using such facilities to make a
retail sale are state-jurisdictional. and
states will be free 10 impose stranded
costs caused by retail wheeling on facili-
ties or services used in local distribution.
States may also use their jurisdiction over
local distribution facilities or services to
recover so-called stranded benefits. This
rule is not intended to preempt any ex-
isting state authority 1o assess a stranded
cost or stranded benefits charge on a re-
tail customer that obtains retail wheeling.
Moreover, since the charge is state juris-
dictional, it is of no moment to our re-
sponsibilities under the FPA as to
whether such charges are volume-based
(kWh), demand-based (kW), or customer-
based (fixed). :
We believe that our approach to retai)
wheeling stranded costs represents an ap-
propriate balance between federal and
state interests. This approach ensures
that the rates for wransmission in inter-
state commerce by public utilities (except
in a narrow circumstance) will not be
burdened by retail costs. It also helps to
ensure that one state will not be able to
impose costs stranded by its ordering of
retail wheeling”® on customers in another
state.7®8 In a holding company or other
multi-state situation, we recognize that
denial of retail stranded cost vecovery by
a state regulatory authority could.
through operation of the reserve equaliza-
tion formula in a Commission-jurisdic-
tional intra-system agreement,
inappropriately shift the disaliowed costs
to affiliaied operaling companies in other
states. The Commission is concerned
about this potential for cost-shifting. We
would not wish to see an intrasystemn
agreement used as a means for one juris-
diction to shift to other jurisdictions retail
stranded costs for which it would other-
wise be responsible under that agreement.
However, we will deal with such situa-
tions if they arise pursuant to public util-
ity filings under section 205 or complaints
under section 206. Thus, the need to
amend a jurisdictional agreement to pre-
vent retail stranded costs from being
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shifted to customers in other states will be
addressed on a case-by-case basis. We en-
courage the affected state commissions in
such situations 10 seek a muually agreea-
ble approach to this potential problem. If
such a consensus solution resulted in a
fillng 10 modify a jurisdictiona) agree-
‘ment., we would accord such a proposal
deference. particularly if other interested
parties support the filing. In the event
that the state commissions and other in-
terested parties cannot reach consensus
that would prevent cost shifting. the
Commission would ultimately have to re-
solve the appropriate treatment of such
stranded costs.

Should a situation arise in which a state
regulatory authority concludes that it has
no ability Lo addr=ss retail stranded costs.
or the appropriate state courts ultimately
determine that a state regulatory author-
ity does not have authority 10 impose
retail stranded costs, a utility may seek
recovery here through its Commission-ju-
risdictional retail transmission rates of
costs stranded as of the date of the cus-
tomer’s departure. Because all parties are
put on natice by this Rule of the potential
for recovery through Commission-jurisdic-
tional retail transmission rates should
state commission-authorized retail wheel-
ing charges be invalidated, such recovery
(if allowed) would not be retroactive
ratemaking.’®

8. Evidentiary Demonstration Neces-
sary—Reasonable Expectation Standard

In the Supplementa! Stranded Cost
NOPR, the Commission made a prelimi-
nary determination that a public utility
or transmitting utility seeking 1o recover
stranded costs must demonstrate that it
had a reasonable expectation of continu-
ing to serve a customer. We indicated
that the existence of a notice of termina-
tion provisionr in a wholesale requirements
contract creates a rebuttable presumption
that the utility had no reasonable expec-
tation of scrving the customer beyond the
period provided for in the notice provi-
sion.””® We proposed not to adopt a mini-

787 As we stated in the Supplemental NOPR,
we do not address whether states have the law.
ful authority to order retail wheeling in inter-
state commerce. Id. at p. 33,098 at n.228. In
addition, we are neither endorsing nor discour-
aging retail wheeling.

™% Sev id. at p. 33.098. 33.127-28.

131,036

' See Public Utlities Commission of the
State of California v. FERC, 988 F.2d 154,
163-66 (D.C. Cir. 1993).

70 FERC Statutes and Regulations lJé.Sll
alp. 33.117.
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mum notice period for purposes of
applying the rebuttable presumption.
‘This was because whether a utility has a
reasonable expectation of continuing to
serve a customer, and for how long, in-
cluding whether there is sufficient evi-
dence to rebut the presumption that no
such expectation existed beyond the no-
tice provision in the contract, will depend
on the facts of each case.

We sought further comment concerning
whether the reasonable expectation stan-
dard should apply if a utility has been
making wholesale requirements sales to a
customer in a non-contiguous service ter-
ritory and where, in order to make such a
sale possible, transmission service has
been rendered by an intervening utility.
We asked whether the Commission should
take this as conclusive evidence that the
customer had a choice of wholesale suppli-
ers and, therefore, that the seller had no
reasonable expectation that the contract
would be extended. We further asked
should we choose to provide the seller
with an opportunity to prove that it had
a reasonable expectation. what weight
should be given to the fact that transmis-
sion service was rendered by the interven-
ing utility. If the seller establishes that it
had a reasonable expectation, and the for-
mer wholesale customer does not take un-
bundled transmission service from the
former seller, we asked what if any means
ought to be available for the collection of
stranded costs.””}

We also proposed to require the same

evidentiary demonstration for recovery of -

stranded costs from a retail-turned-whole-
sale customer or a retail customer that
obtains retail wheeling as that required
when a wholesale requirements customer
leaves a utllity’s system. We proposed
that the utility must demonstrate that it
incurred stranded costs based on a reason-
able expectation that the customer would
continue to receive bundled retail ser-
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vices. We anticipated that the reasonable
expectation test would be easily met in
those instances in which state law awards
exclusive service territories and imposes a
mandatory obligation to serve. We re-
quested comments on these propesals.”’?

a. Rebuttable Presumption

Some commenters oppose Lreating a no-
-tice provision as a rebuttable presump-
tion that the utility had no reasonable
expectation of continuing to serve a cus-
tomer. Commenters representing the fi-
nancial community (Utility Shareholders
and Utility Investors Analysts). for exam-
ple, state that investment in gencration
and cther costs incurred in providing util-
ity service have not been tied to notice
provisions, Based on the use of notice pro-
visions in the past, and their infrequent
use for termination, they state that the
financial community has not viewed no-
tice provisions as a determinant of the
financial basis of investment in the indus-
try.

Other commenters also argue that the
Commission interprets the intent behind
termination notice provisions 00 nar-
rowly. These commenters submit that the
Commission should examine on a case-by-
case basis whether a notice provision
demonstrates a sufficient meeting of the
minds between the parties that there was
no reasonable expectation that the con-
tract would be extended.””> TVA notes
that the existence of a notice provision in
its contracts in no way implies that con-
tinued service would not be expected.

A number of commenters’’* note that
some utilities have "evergreen™ contracts
that remain in effect indefinitely unless
either party gives notice that it intends to
terminate the contract. They arguc that,
with no date certain for termination, the
provider of bundled service must proceed
on the assumption that it will have to
meet its contract obligations on a contin-

71 1d. atp. 33,018
7721d. at p. 33,128

73 Eg.. Casolina P&L. CSW, Duke, Utilities
for Improved Transition. Montaup, TVA,
MidAmerican. MidAmerican states that, for
years, utilities have enlered into wholesale con-
tracts containing termination notice provisions
and, for years, customers have remewed and
renegotiated those contracts. Duke agrees that
more important indications of the utility's rea-
sonable cxpectation of contimuing to serve the

Federal Eaergy Regulatory Commission

customer can be found where the service has
been included in the IRP process or the coatract
has been repeatedly rencwed. Orange & Rock-
land proposes that there be a rebuttable pre-
sumption of recovery for longstanding {(at Jeast
10 years) contracts between utiity affiiates on
the basis that the existence of a long-standing

relationship s of greater significance than a )

notice provision.

74 Eg., CSW, IN Com.
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ued basis. CSW recommends that the
Commission limit the rcbuttable pre-
sumption standard to contracts that con-
tain a fixed contract termination date. IN
Com suggests that where a contract con-
tains an evergreen provision, the Commis-
sion should consider how often the
contract has been automatically renewed
and the length of the notice period.

A number of commenters suggest that
the following factors should be conclusive
proof of a reasonable expectation (or suffi-
cient to conclusively rebut the presump-
tion of no reasonable expectation): (1) An
obligation under statute, certificate of

- public convenience and necessity, order or

otherwise, granted to the utility to pro-
vide service to the area that includes the
customer; (2) participation by the cus-
tomer in regulatory proceedings that de-
fer the utility's complete recovery of the
costs associated with existing investment
to a later period; or (3) service under a
wholesale rate that averaged the cost of
all of a utility's generation resources, both
Jong-term and short-term.””> Utilities For
Improved Transition maintains that a
customer whose rates were based on the
wotality of a utility's resources, including
those with long life expectancies, cannot
claim that the governing expectation was
that the.utility would serve the customer
only for a period of one to three years.

Other commenters, in contrast, assert
that the rebuttable presumption does not
go far enough. These commenters submit
that a notice of termination provision
should create a conclusive presumption
that a utility had no reasonable expecta-
tion of continuing to serve a customer
beyond the notice period.””® Some com-
menters’”’ also support a conclusive pre-
sumption of no reasonable expectation
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where one or more of the following
grounds are present: (1) An explicit termi-
nation provision; regardless of the length
of the pre-termination notice period; (2)
an explicit provision for decreasing ser-
vice or switching to partial requirements
service; (3) a pre-existing transmission
tariff or uransmission service schedule; (4)
NRC license conditions providing for
transmission service or pooling rights;””?
(5) a municipal joint action agency or
G&T cooperative with autherity to sup-
ply the wholesale load in question; (6) a
fixed-term contract: (7) membership in a
power pool that provides access to re-
gional markets; (8) a contract entered
into after passage of the Energy Policy
Act; ar (9) other evidence of an ability to
seck alternative suppliers. Several of
these commenters, such as TAPS and De-
troit Edison Customers, submit that a
conclusive, irrebuttable presumption
would decrease the number of disputes
over stranded cost issues.

'Several comments were submitted con-
cerning the examples listed in the NOPR
that the Commission suggested, depend-
ing on all of the facts and circumstances,
could establish a reasonable expectation
that a contract would be extended. These
examples include lack of access to alterna-
tive suppliers, repeated contract renew-
als, failure of a customer to object to the
imposition of construction-work-in-pro-
gress, orf communications between sup-
plier and customer concerning including
the customer's Joad in system planning.””®
Some commenters argue that evidence of
this type should not be enough to rebut
the presumption (or to overcome a sum-
mary judgment motion based on the pre-
sumption) of no reasonable expectation
for .contracts with notice provisions.7%®

775 E g.. El Paso, Utilities For Improved Tran-
sition.

776 See, e.g.. ELCON, NRECA. APPA, Ameri-
can Forest & Paper, Central Montana EC, Mu-
nicipal Energy Agency Nebraska, Arkansas
Cities, Direct Service Industries, Atlantic City.
TDU Systems, Fertilizer Institute, LG&E,

7 E.g., TAPS, Missouri Joint Commission.
Detroit Edison Customers, LEPA, APPA, Cleve-
land. o

778 According 1o LEPA, the normal sct of
NRC license conditions included an explicit
wheeling commitment and many af the license
conditions clearly referenced the possibility that

731,036

the wheeling commitment would lead to the loss

"of customers 10 whom the utitity had been seil

ing bubc power supply as well as retail power.
LEPA submits that acceptance of such license
conditions should have ended any ble
expeciation that a utility might have had of
continuing to serve a full requirements cus-
tomer, wholesale or retail, after the termination
of its contract.

77 See FERC Statutes snd Regulations
132,514 at p. 33,117.

™ £ g. TAPS, Phelps Dodge. Phelps Dodge
suggests that evidence of past contract rencw-
ak. by itself, should not serve to rebut the pre-

Federal Energy Regulatory Commission
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ELCON cbjects to using a customer’s lack
of alternative supply as evidence of a
continued service obligation; it submits
that the historic lack of supply alterna-
tives has been caused by undue exercise of
market power and should not be re-
warded 78! Las Cruces suggests that if
Jack of opposition to construction-work-in-
progress evidences a reasonable expecta-
tion of continued service. continuous op-
position should evidence a reasonable
expectation that the customer will depan
a system at the earliest possible date.
With regard to the Commission’s sugges-
tion that communications with the cus-
tomer on the customer’s future plans
could establish reasonable expectation,
Direct Service Industries submits that no
claimed reliance should be deemed rea-
sonable unless the seller obtained express
assurances from the customer that the
customer intended to coptinue to
purchase power {rom the seller beyond its
current contract,

We also received comments on the time
at which the reasonable expectation had
to exist. TAPS urges that the Commission
should focus on whether a utility had a
reasonable expectation of continued ser-
vice when it entered into the most recent
execution, renewal or amendment of the
power supply contract.”8 PSE&G, on the
other hand, argues that the focus of the
Commission’s review should be whether,
at the time of incumring or obligating it-
self to incur the cost of serving a cus-
tomer, the utility had a reasonable
expectation of serving that customer for
its planning horizon. B
b. Application of Reasonable Expectation
Standard to Non~Contiguous Service Ter-
ritory

Some commenters discuss the situation
in which a utility has been making whole-
sale requirements sales to a customer in a
non-contiguous service territory and, in
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order to make such a sale possible, trans-
mission service has been rendered by an
intervening utility. They argue that this
situation presents conclusive evidence
that the customer had a.choice of whole-
sale suppliers and, therefore, that the
seller had no reasonable expectation that
the contract would be extended.”® Direct
Service Industries submits that if a cus-
tomer has power supply options that do
not rely on access to the selling utility’s
transmission system, the selling utility
could have had no reasonable expecta-
tions other than those expressly created
by contract. NM Industrials submits that
allowing recovery of stranded costs in this
situation would also constitute retroactive
ratemaking in violation of Arkansas Loui-
siana Gas Company v. Hall.”™ It argues
that by assessing stranded costs at the
close of a contract’s term against custom-
ers that do not even need a generating
utility’s transmission services to leave its
system, the Commission would retroac-
tively alter the terms and conditions of
the rates for generation negotiated be-
tween the parties and approved by the
Commission.

Other commenters submit that in these
circumstances the Commission should
give the supplier the opportunity to prove
that it had a reasonable expectation that
it would continue to serve the cus-
tomer.”® ELCON and WP&L state that
the recasonable expectation standard
should be satisfied (or not) by reference to
the parties’ existing contract, regardless
of whether the customer is in a contiguous
service territory.

Utility Investors Analysts asserts that
a seller will always have a reasonable
expectation that a business relationship
can be continued with a current customer
and that the better presumption would be
that the contract will be extended unless
evidence to the contrary exists.

(Footnote Continued)

sumption that the utility has no reasonable
expectation of coatract rencwal in the future.

78 In contrast, EE] bebeves that tack of ac-
cess to alternative suppliers can be evidence
that a utility reasonably expected to continue to
scrve a austomner. :

7821 the investment now alleged to be
stranded was incurred after the most recent
amendment or extension to the contract. TAPS

Federal Energy Reguistory Commission

would focus the reasonable expectation review
oa such later date.

™ £ .. IL Com, Utilicorp, PSG&E, NM In-
dustrials.

784 453 U.S. 571 (1981).

785 E g.. Florida Power Corp., Consumers
Power, FL Com. TDU Systems.
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c. Application of Reasonable Expectation
Standard to Retail-Turned-Wholesale
Customers or To Retail Wheeling

A number of commenters support the
Commission’s proposal to apply the rea-
sonable expectation standard in these
cases.” PA Com submits that the case-
by-case analysis contemplated by the
Commission for establishing a utility’s
reasonable expectation of continuing to
serve a wholesale requirements customer
should also apply in the casec of a retail-
turmned-wholesale customer aor a retail cus-
tomer that ocbtains retail wheeling.

Some commenters believe that the rea-
sonable expectation test would be easily
met in those instances in which state law
awards exclusive service territories and
imposes an obligation to serve’® Some
contend that the reasonable expectation
standard should be presumed met in these
circumstances because state law obligates
2 utility to serve all retail customers. A
number of commenters assert that such a
presumption would obviate the need for
case-by-~case showings concerning the ex-
pectations of each utility and the nature
of each franchise.” At a minimum, sev-
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eral commenters propose that the Com-
mission adopt a rebuttable presumption
that utilities had an obligation to serve
retail customers and therefore that the
reasonable expectation test is met in a
retail-turmned-wholesale customer scenario
or in the case of costs stranded as a result
of retail wheeling.”®

On the other hand, a number of com-
menters argue that there is no basis for a
utility to reasonably expect that it will
continue to serve a particular customer in
states where franchises are non-exclu-
sive.”% Several of these commenters argue
that a utility operating under a non-ex-
clusive franchise is faced with the ever-
present prospect that the communities it
serves may build their own systems.”!

Other commenters oppose the sugges-
tion that the reasonable expectation test
cannot be met where a franchise is non-
exclusive or has terminated.”? They ar-
gue that a utility’'s obligation to serve
retail customers arises under state laws
independent of the franchise. SoCal
Edison explains that in states such as
California, a franchise is nothing more
than the source of a utility’'s right to use

7 E g. PA Com, Com Ed. CSW, United Ilh-
minating, UFIT, PSNM, TDU Systems.

7 Eg.. Can Ed, Central and Southwest.
United Iluminating, Utilities For Improved
Transition, Utility Investors Anatysts, Utility
Sharcholders.

™ g g. EEL, Minnesota Power, PECO, Pu-
get, Centerior, Florida Power Corp, FL Com,
Seuthern, SoCal ‘Edison, NEPCO., Corsumers
Power, Caalition for Economic Competition.
NEPCO asserts that the Supplemental Stranded
Cost NOPR does not cite any comments or evi-
dence casting doubt on the Commission’s Initia!
propasal (in the initial Stranded Cost NOPR)
not to apply the reasonable cxpectation test to
retail-turned-wholcsale or retail customers that
obtain retail wheeling on the basis that utilitjes
operating under an obligation to serve at retail
necessarily have an entitlement to recover the
costs prudcotly incurred in fulliilment of that
obligation.

™ E g.. EEL Detroit Edison, Centerior, Con-
sumers Power, Ohio Edison.

7% E g.. Wing Group. Alma, Total Petroleum,
Cleveland, ABATE. N.Y. Mayors, CAMU, Suf-
folk County. -

7St Eg.. Wing Group. Total Petroleum,
ABATE. CAMU, NY Mayors. Proposals ad-
vanced by commenters to address non-exchusive
franchises include suggestions that the Commis-
sion: summarlly reject claims to recover retail

131,036

stranded costs where the utility has a non-exclu-
sive franchise and historically has been subject
to retail competition (e.g.. Cleveland): apply a
rebuttable presumption that a utility had no
reasonable expectation of continuved service
where a municipal franchise is expiring and the
municipality has put the retail supplier on no-
tice that the municipality may seek an alterna-
tive source of power supply (e.g., Las Cruces): or
provide that no stranded cost claimn will be en-
tertained absent a showing, by reference to ap-
plicable state law, that the utility had an
exclusive service franchise obligation or was oth-
owise subject 1o an obligation 1o serve the cus-
tomer that s departing its system (e.g., Phelps
Dodge).

™ F g.. Utllity Working Group, SoCal
Edison, Florida Power Corp, PG&E. Referring
to the Commission’s statement that it expects
the reasonable expectation test to be easily met
in those instances in which state law awards
exchisive territories and imposes 2 mandatory
obligation to serve, Utility Wocking Group asks
the Commission to make clcar in the final rule
that it did not intend by that example that
utilities with non-exclusive service territories
would be presumed 10 fail the reasonabie expec-
tation test. According to Utility Working Group.
the focus of the test moust be on the utilitys
obligation to serve,; which may be separate from
any (ranchisc arrangements.
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the city's streets, poles, rights of way,
etc., and that a utility’s duty to serve
extends to all customers within its certifi-
cated service territories and not simply 10
tho> areas in which it has a franchise.
Commission Conclusion :

We realfirm tha 3 utility seeking to
recover stranded Costs Muwct demonstrate
that it had a reasonable expexiation of
continuing to serve a customer. Whetlier
a utility had a reasonable expectation of
continuing to serve a customer, and for
how long, will be determined on a case-by-
case basis, and will depend on all of the
facts and circumstances.”?

Further, we will apply the reasonable
expectation standard in those cases where
a utility has been making wholesale re-
quirements sales to a customer in a non-
contiguous service territory and, in order
10 make such a sale possible, transmission
service has been rendered by an interven-
ing utility. We believe it is appropriate to
give the utility an opportunity to prove
that it had a reasonable expectation of
contract renewal in circumstances in
which the remote customer becomes an
unbundled transmission services customer
of the former supplier.”*

We also reaffirm our determination
that the existence of a notice provision in
a contract creates a rebuttable presump-
tion that the utility had no reasonable
expectation of serving the customer be-

"yond the specified period. Whether or not

a contract contains an "‘evergreen” or
other automatic renewal provision will be
a factor 10 be considered in determining
whether the presumption of no reasonable
expectation is rebutted in a particular
case.

We will not adopt a minimum notice

period for purposes of applying the rea-
sonable expectation rebuttable presump-

tion. Whether a utility had a reasonabie
expectation of continuing to serve a cus-
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tomer. including whether there is suffi-
cient evidence to rebut the presumption
that no such expectation existed beyond
the notice provisions in a contract, will
depend on the facts of each case.

In addition, we . reaffirm our prelimi-
nary determination 1o apply the reasona-
ble expectation standard to retail-turned-
‘wholesale customers. In this scenario,
before the Commission will permit a util-
ity to recover stranded costs, the utility
must demonstrate that it incured such
costs based on a reasonable expectiation
that the retail-turned-wholesale customer
would continue to reccive bundied retail
service. Whether the state law awards
exclusive service territories and imposes a
mandatory obligation to serve would be
among the factors to be considered in

determining whether. the reasonable ex-.

pectation test is -met in a particular
case.”¥ .

We further note that we are not ad-
dressing in this Rule who will bear the
stranded costs caused by a departing gen-
eration customer if the Commission finds
that the utility had no reasonable expec-
tation of continuing to serve that cus-
tomer. As we suggested in the initial
Stranded Cost NOPR,”” we anticipate
that. in such a case, a public utility will
seek in subsequent requirements rate
cases to have the costs reallocated among
the remaining customers on its system.
However, we will not prejudge that issue
here.

9. Calculation of Recoverable Stranded
Costs

In the Supplemental Stranded Cost
NOPR, the Commission proposed that the
determination of recoverable stranded
costs be based on a "revenues lost’” ap-
proach. Under this approach, stranded
costs are calculated by subtracting the
competitive market value of the power
the customer would have purchased from

73 The examples that the Commission pro-
vided in the Supplemental NOPR of possible
ways to establish reasonable expectation were
not intended to be dispositive of the issue. As we
make clear in this Rule, whether a particular
utility had a reasonable expectation that a con-
tract would be extended will depend on all of the
facts and circumstances.

7 However, if the remote customer does not
use the former supplying utility’s open access
taritf to reach the new supplier, there would be

Federal Energy Regulatory Commission

no “wholesale stranded costs™ as that term is
defined in this Rulc. In this situation. we would
not allow extra<ontractual recovery of stranded
costs. Thus, there would be no need to address
reasonable expectation. Sce Section IV .12

75 The same procedures would apply to retail
customers that obiain retail wheeling.

7 FERC Statutes and Regulstions § 32,507

at p. 32.822.
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the revenues that the customer would
have paid had it stayed on the utility's
generation sysiem. We cited several bene-
fits that we believe a “revenues lost” ap-
proach offers over a hypothetical cost-of-
service approach, including avoidance of
an assct-by-asset review, minimization of
cost allocation procedures, and ease of
applicalion.’w

We sought comments on how to calcu-
late what the utility’s revenue stream
would have been had the customer contin-
ued service. We also sought comments on
how to calculate the revenues that the
utility would receive in a competitive
market for the stranded assets. This in-
cluded whether we should require the util-
ity to track the actual selling price of the
power over time or require the utility to
use an up-front approach (such as an esti-
mate of the forecasted market value of
the power for the period during which the
customer would have taken service). We
asked whether we should allow prices in
futures markets or forward markets to be
used in an up-front approach, assuming
such financial instruments become availa-
ble.”

We suggested that the revenues lost
approach automatically takes account of
mitigation measures because it reduces
the amount of stranded costs recoverable
by a utility by the market price of the
power that the customer no longer takes.
We noted that this is particularly so if
mitigation is reflected through a one-
time, up-front estimate of the future mar-
ket value of the power and is not trued up
over time. We sought comments regard-
ing implementation of a mitigation re-
quirement. If mitigation is trued up over
time, we asked how the Commission
should ensure that the utility takes all
reasonable steps to mitigate its own costs
s0 as to minimize what the customer
would have paid. We also asked how the
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Commission should ensure that the utility
does its best to sell the power at its high-
est possible value. In addition. we asked
whether there are other mitigation mea-
sures that should be taken into arcount
(such as efficiency improvements that a
utllity would have underiaken regardiess
of whether the parucular customer con-
tinued to take power under its contract,
or cost savings resulting from the buy-out
of a fuel contract made possible by the

-customer's departure).”®

With regard to determining how long a
utility could have reasonably expected to
keep a generation customer (which we
will call the “reasonable expectation pe-

R

riod'"), we preliminarily found that a one-

size-fits-all approach is not appropriate.
We sought further comment with respect
to whether the Commission ought to es-
tablish presumptions or, in the alterna-
tive, absolute limits on a customer’'s
maximum liability when a utility estab-
lishes that it had a reasonable expectation
that the contract would be extended. We
inquired whether it would be appropriate
to pick an outer limit equal to the reve-
nues that the utility would lose during the
length of one additional contract exten-
sion period, or during the length of the
utility’s planning horizon. We also asked
what other events or criteria might be
used to establish either presumptions or
absolute limits on the reasonable expecta-
tion period 2

In addition, we proposed procedures for
providing a customer advance notice of
how the utility would propose to calculate
costs that the utility claims would be
stranded by the customer's departure.®!
We invited comments on these proce-
dures. ™2

a. Revenues Lost Appreach

Numerous commenters, including al-
most all investor-owned utility com-

P d. at p. 33.121.
™ 4.

79 1d. at p. 33,123. We ako asked how reve-
nucs received as a resuft of mitigation measures
should be refiected in the determination of the
amount of recoverable stranded costs: what spe-
cial accounts, if any, should be created to track
revenuc liability for specific customers, revenuces
from mitigation measures, and other revenues
received by the utility that ofiset the stranded
cost liability: whether any adjustment should be

permittgd to the revenues that the utility claims -

131,036

will be realized in a competitive market for lts
stranded assets, and if so, how often and under
what circumstances. Further, we sought com-
ments on whether there are special costs that
warrant some special consideration in the deter-
mination of stranded cost liability under a reve-
nues lost approach, and if 5o, how they should be
treated. Id. at p. 33.121-22.

%0 Id. at p. 33,122
801 1d. at p. 33.114-15.
K2 5d. at p. 33.115.
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menters, support the revenues lost
approach for calculating stranded
costs. B3 Among other things, commenters
maintain that the revenues lost approach
is fair, reliable, and less complicated than
the asset-by-asset approach. As discussed
below, while some of these commenters
support an “‘up-front” determination of
stranded costs with no subsequent adjust-
ments, others prefer use of a true-up
mechanism whereby a customer’s respon-
sibility for stranded costs is adjusted to
the extent that the actual competitive
market value is different from the esti-
mated market value used to determiie
the customer's up-front stranded cost
charge.

Other commenters, on the other hand,
oppose the revenues lost approach.3
Some commenters state that the revenues
lost approach provides no incentive to
mitigate stranded costs because, by per-
mitting a utility to recoup from a depart-
ing generation customer the difference
between the contract price and a power
resale price. the utility receives the same
total revenues regardless of whether the
customer stays or leaves and regardless of
whether the utility effectively mitigates
stranded costs.®® Others maintain that
the revenues lost approach is impre-
cise.’®® Referencing the problems associ-
ated with avoided cost projections used in
setting QF rates under PURPA, some of
these commenters submit that the reve-
nues Jost approach also requires signifi-
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cant assumptions (regarding projected
revenue streams, service levels, and ge-
neric market value forecasts).®” Among
the other criticisms of the revenues lost
approach that are raised by commenters
are that it leads to over-recovery of
stranded costs,®® is anticompetitive,®
and that it lexts to cost shifting.8'0
NARUC and 7DU Systems also maintain
that it is kkely that assets stranded by a
cusfom=r’s departure from the utility's
gencration system will be used to serve
sew customers but that the revenues lost
approach offers no method of accounting
for such "unstranding” of assets.’

A number of commenters request clari-
fication of the stranded cost formula con-
tained in the NOPR, including specific
instructions regarding how to calculate
the reverues the customer would have
paid the utility had it remained a cus-
tomer and the competitive market value
of the power the customer would have
purchased.}! Some of these commenters
suggest that the stranded cost issue will
be more contentious if the final rule does
not provide greater detail.3'? Several com-
menters request that the Commission is-
suc a detailed list of recoverable costs 813
A number of commenters propose detailed
alternatives to, or variations of, the reve-
nues lost approach 314

Numerous commenters urge the Com-
mission to be fiexible and not overly pre-
scriptive regarding the calculatioon of the
formula components.?!S These com-

M p g, Centerior, NYSEG, Florida Power
Corp, Houston L&P, NIMO, Orange & Rock-
land, Com Ed, PSE&G, EEL PECO, Texa< Utll-
tdes, PG&E, SoCal Edison, Dayton P&L, El
Paso, IL. Com, United INuminating. Nuckar
Encrgy Institunte.

804 p o, LG&E, TAPS, TDU Systems,
ABATE, Blue Ridge, NY Energy Buyers,
WPAL, PA Com, KY Com, American National
Power, ELCON, Texaco, UT Com, NARUC,
NIEP, DE Muni, Reynolds, Knoxville, Alma,
APPA. NY Industriak, IL Industriak, SC Pub-
lic Service Authority, Caparo, American Forest
& Paper.

%5 F g NIEP, DE Muni and TDU Systems.

805 F g, SC Public Service Authority, ABATE,
NY Energy Buyers, NARUC, ELCON, Amcn
can Forcst and Paper, APPA.

o Fg. NARUC. NYSEG

% F g.. NRECA, NIEP, TDU Systems.

™ Fg., TDU Systems, Blue Ridge, NY En-
ergy Buyers.

Federal Energy Regulatory Commission

3 E g UT Comn.

& Eg.. Utility Investors Anaiysts, Public
Power Council, Atlantic City, EE1, PA Com,
NYSEG., Central Montana EC. Nebraska Public
Power District, LG&E ABATE.

812 Several commenters (Ilinois Power,
Oklahoma G&E, and Utility Investors Analysts)
suggest that the Commission hold a technical
conference to discuss how best to define the
calculation of the formula components.

813 Central Montana EC and NY Energy Buy-
ers.

84 See EEI Electronic Data Systems. Knox-
ville, NIMO, NYSEG, NY Energy Buyers,
Reynolds.

815 £ g.. Nuckear Energy lastitute, EEL Con-
sumcrs Power, PA Com, Oklahoma G&E, Port-
land. Knoxville, MidAmerican, Seattle, Salt
River, Washington and Oregon Energy Offices.
SMUD, Caparso.
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menters generally recommend that the
Commission judge each stranded cost pro-
posal on a case-by-case basis.36

Definition and Calculation of Revenue
Stream

Some commenters maintain that the
revenue stream component should be cal
culated based on the present rates paid
by the customer.’’” These commenters
state that because present rates have
been approved by various commissions,
the costs have been shown 1o be legiti-
mate, prudent, and verifiable.

Other commenters oppose the use of
current rates to calculate the utility’s rev-
cnue stream. WP&L believes that the-use
of current rates would be overly generous
and recommends capping the revenue
measure at a regional average rate rather
than a utility-specific rate. A number of
other commenters arguc that the effects
of competition should be factored into the
revemie streamn by using the rates for

" capacity and energy actually offered or

available in the utility’s marketplace,
such as incentive and special rates, not
just the tariff rates to a particular cus-
tomer.81% Several commenters support re-
moval of rate of return-related revenues
associated with stranded assets, including
nsk. premiums that are designed to com-
pensate for potential nonrecovery of
stranded costs.®”® EEI, in contrast, op-
poses. any disallowance of rate of return-
related revenues on the grounds that such
a disallowance would violate the constitu-
tional bar against the taking of private
property without just compensation. Elec-
tronic Data Systems recommends calcula-
tion of the revenue stream using projected
rates that include the effects of future
rate increases.
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The Commission requested comments
on what categories of costs, in addition to
investment costs. should be eligible for
stranded cost recovery. In response, many

commenters support the inclusion in the .

revenue stream calculation of additional
costs, termed “special’’ costs, that may
not be currently reflected in the rates
paid by the departing customers, but that
were incurred to provide service to these
customars.22® "Special” costs include: (1)
Nuclear decommissioning costs; (2) envi-
ronmental obligations existing at the time
of the customer's departure; (3) pur-
chased power contracts; (4) buyouts and
buydowns of purchased power contracts;
and (S5) all regulatory assets, including
deferred costs of generating assets for
which regulators have promised recovery,
deferred taxes, transition costs for post-
employment benefits other than pensions,
and contingent liability.

Other commenters oppose the inclusion
of “'special® costs in the calculation of the
revenue stream 52! TAPS questions how a
customer can be held responsible for a
cost that, by definition, it was never
under a contractual obligation to pay.
WP&L states that suppliers’ rates should
already refiect reasonable estimates of
decommissioning costs and, therefore, no
additional recovery is warranted.

Some commenters argue that the calcu-
lation of stranded costs should include
social costs, such as demand side manage-
ment, environmental costs, low income as-
sistance costs, and costs associated with
the management of fish and wildlife 82

NARUC states that the Commission
should not preempt the ability of states to
establish competitively neutral programs,
such as DSM and energy efficiency, envi-
ronmental mitigation, and R&D.

816 Some commenters (c.g. Alma. Freedom
Energy) oppose such flexibility. Alma maintains
that clarity of rules is needed to provide partici-
pants in the competitive market as much cer-
tainty as possible about stranded cost charges
likely to be recovered before they engage in
alternative transactions. Freedom Energy simi-
larly supports across-the-board or generic stan-
dards, as opposed to a case-by-case approach.

W £ g Centerior, Com Ed. Duke, Entergy.
Florida Power Corp, Wtility Investors Analysts,
CA Encrgy Co, CSW.

818 £ ¢.. Alma. ABATE. DOD, TDU Systems,
ELCON.

131,036

89 £ g. NRECA. CA Energy Co, ABATE,
DOD.

0 E.g. EEI and various investor-owned utili-
ties, Nuclear Energy Institute, NC Com, Legal
Environmental Assistance, EPA. Utilities for
Improved Transition, PA Com.

82l £ g.. TAPS, WP&L, UT Industrials,
UtiliCorp. American Forest & Paper.

&2 £.g.. DC Com, Sustainable Energy Policy.,
Washington and Oregon Energy Offices.
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Various commenters state that any de-
termination of stranded costs should take
into account all offsetting benefits real-
ized by the Lransmission provider upon a
customer’s departure.’3?* Some com-

menters describe these costs as “stranded
benefits. 824

Most commenters favor the removal of
avoided variable costs from the calcula-
tion of stranded costs on the basis that
only fixed costs are truly stranded.

Some commenters support prioritizing
stranded cost recovery.®® These com-
menters arguc that stranded costs should
be categorized and ranked by the degree
of responsibility that utilities had for
their incurrence. Utilities would be al-
fowed the greatest percentage of recovery
for those stranded costs over which they
had the least control.

Definition and Calculation of the Com-
petitive Market Value

There generally was no consensus
among the commenters concerning how to
determine the revenues a utility would
receive in a competitive market for the
stranded assets, that is, the competitive
market value.®® Proposals for calculating
competitive market value include using:
(1) The marginal cost of the released ca-
pacity; (2) the long-run marginal cost of
the most competitive incremental genera-
tion replacement technology: (3) the mar-
ginal cost of requirements service; (4) a
combination of the marginal costs of the
utflity, alternative suppliers, and others;
{5S) the cost of a combined cycle combus-
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tion turbine; (6) the price paid by the
departing generation customer; (7) the
highest price available in the market: and
{8) auctions. In addition, to the extent
that a futures market is sufficiently well-
developed when the Commission issues a
final rule, several commenters believe
that futures market prices could be used
as an estimate of market value. 2

MT Com contrasts the effect of using
short-term nonfirm prices instead of long-
term firm prices as the competitive mar-
ket value. It states that il short-term
nonfirm prices are used, the stranded cost
estimate would be higher, because the
market price of short-term nonfinn power
is lower than both the market price of
long-term firm power and the embedded
cost price.

Some commenters express concern re-
garding the difficulty of determining the
market value of the displaced capacity
under the revenues lost approach.328
Among other things, commenters note
that because a competitive market does
not yet exist, the market price cannot be
calculated in advance. For this reason,
several commenters support an after-the-
fact determination of market value.2®

Snapshot Approach vs. True-Ups

Commenters are split on whether the
revenues lost approach should use 2 one-
time snapshot approach®® or whether
true-ups should be required or allowed 53!
The primary rationale offered in suppont
of a snapshot approach is certainty:®¥ the

82 F g. AEC & SMEPA, Electronic Data Sys-
temns, Freedam Energy Co, LG&E, American
National Power. EGA. Entergy. AMP Ohio,
TDU Systems. TAPS, Las Cruces.

8 TDU Systans proposes that the Commis-
sion allow for the recovery of stranded benefits
in one of two ways: (1) Require direct payment
of stranded benefits to a wholesale purchaser
whose contract k terminated: or (2) allow a
party to continue to receive power at cost-based
rates for a period sufficent for the purchaser to
be ““transitioned” into a competitive market.”

&5 £ g, ELCON. NY Energy Buyers, SMUD,
~*'.'.

&% £ . Centerior. Duke, Entergy, Com Ed,

Houston L&P, Florida Power Corp, Carclina

P&L. NRRI, WP&L. DOE. CSW, WiliCorp.
LG&E. FL Com.

8 E g. WP&L, DOD, Duke, PSNM, ABATE.
Houston L&P. The Commission notes that the

Federal Energy Regulatory Commission

New York Morcantile Exchange only recently
began trading in electricity futures and that
such trading was limited to two delivery points
located within the Western Interconnection.

x g g.. Ml Com, NSP, NY Energy Buyers.
KS Com.

& £ g . KS Com, NY Encrgy Buyrss.
&0 Commenters that support a one-time, up-

front approach include FL Com, Dayton P&L.
Portland, DE Munl.

LY o 3 that support true-ups inchxde
ELCON, NYSEG, MN DPS, Reyrolds. TAPS,
NIMO. DOE. Ekctric Consumers Alliance, Com
Ed, United Illuminating, SoCal Edison.

&2 DE Muni urges rejection of trueups on the
basis thal true-ups represent guaranteed recov-
ery of 100 percent of stranded costs.
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primary rationale offered in support of
true-ups is accuracy.

Commenters that support true-ups note
the inaccuracy associated with Jong-term
avoided cost estimates contained in
PURPA-mandated QF contracts and
maintain that the projections required by
the revenues lost approach will produce
similarly disastrous results if true-ups are
not -permitted. As a component of the
true-up calkculation, some commenters
favor inclusion of revenues associated
with future load growth of remaining cus-
tomers.33 According to Electronic Data
Systems. if these revenues are not in-
cluded in a true-up calculation, the utility
could over- or under-collect stranded
costs, depending on whether and what
type of load growth is anticipated. CA
Energy Co and American National Power
recommend consideration of load growth
of remaining customers as a mitigating
factor because the load increases of these
customers allow the sale of the stranded
capacity. CSW. on the other hand. op-
poses using the future load growth of re-
maining customners as a mitigation device.
CSW states that the benefits of growth on
the former supplier’s system should flow
to the customers who remain customers of
that system. Ohio Ed agrees, excepl
where the customer proves that the util-
ity has deferred or cancelled capacity re-
source additions in response to departing
customers.

Other commenters suggest that the
Commission should not prescribe one
method over the other.8 EGA, for exam-
ple, states that customers should have the
choice of paying either a projected fixed
amount or a charge that is periodically
trued up.

Mitigation

A number of commenters agree that the
revenues lost approach effectively encom-
passes mitigation 835 Others argue that
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mitigation should (or could) be accom-
plished through divestiture of assets or
capacity auctions.?% LG&E states that a
utility requesting recovery of stranded
costs should be required to auction that
portion of its system to the highest bid-
der. The difference between the auction
price and the depreciated value of the
auctioned assets could be used to deter-
mine stranded costs. However, LG&E
does not advocate complete recovery of
this difference; rather, it argues that this
amount could be used as a starting point.

Several commenters argue that the rev-
enues Jost approach can produce anticom-
petitive results if capacity auctions or
divestiture are not required. 5% A number
of these commenters contend that utilities
that recover significant stranded costs
(while still maintaining control over the
stranded capacity) can use the freed ca-
pacity to make sales in the market at
subsidized prices. They maintain that
these utilities do not have to worry about
recovery of fixed costs because those costs
are recovered by the stranded cost charge.
According to these commenters, utilities
can then remarket (or “dump’?) stranded
capacity at artificially low prices (made
possible by the subsidy from the stranded
cost recovery) and thereby gain a compet-
itive advantage in other transactions %
If the utilities are permitted to remarket
the displaced capacity, CA Energy Co
states that market-sensitive floor prices
should be set to prevent utilities from
reselling power from stranded assets at
artificially low prices.

Suggestions as to how to prevent such
anticompetitive consequences include al-
lowing the customer to own or control the
residual asset or amount of stranded ca-
pacity equivalent to the lost revenues.
According to EGA. the customer could
market the capacity it would have had to
pay for through stranded cost charges and

83 £g.. Ekctronic Data Systems, Alma,
American National Power. CA Energy Co.
NARUC, NRECA.

&4 £ ¢g.. Atlantic City Electric, EGA, Conser-
vation Law Foundation.

S P g. Utility Investors Analysts, Duke,
PSE&G. Com Ed. United INuminating. En-
tergy..

8% £ g. NIEP, LG&E, TDU Systems. EGA.
NY Energy Buyers, ELCON, American Na-
tional Power.
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Y Eg. LG&E. Allegheny, TDU Systems.
EGA. AMP Ohio, CA Energy Co. WP&L. Torco.

438 CA Energy Co maintains that an anticom-
petitive intent could be hidden by the argument
that power must be dumped to mitigate
stranded costs. It thus submits that, even with-
out intending to do so. a utility could cripple
competition by depressing market rates to arti-
ficially low levels.
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thus prevent the utility from remarketing
the capacity after it has been paid
stranded costs.

Several commenters take a harder line
and would require suppliers seeking
stranded cost recovery to offer for sale to
the departing customer a “slice™ of their
system.2® TDU Systems states that the
purchase of an undivided slice of the sys-
tem is superior to divestiture of a specific
asset because the utility cannot keep the
wheat and leave the purchaser with the
chaff. TDU Systems would also make
purchase rights to the system assignable.
According to TDU Systems, this mitiga-
tlon scheme is the only possible. way to
justify the revenues lost approach TDU
Systems argues that this proposal would
inflict no harm on the utility, which
would be fully compensated for the
stranded assets. It also suggests that the
ability to purchase a slice of the supplier’s
system would serve as an important bar-
gaining teol in stranded cost negotiations,
which would help level the playing field
among the parties.

Other mitigation proposals include: (i)
Requiring each utility to prepare a miti-
gation plan under the supervision of an
independent expert that must be ap-
peoved by the parties or by the Commis-
sion before stranded cost recovery is
permitted;™® (ii) requiring a utility to
report annually for a five-year period its
mitigation activities and to identify its
stranded costs yet to be recovered:3! and
(iii) settuing the market value of the dis-
placed capacity at a high level (thereby

_ reducing the stranded cost charge) to pro-

vide a mitigation incentive 82 A number
of commenters support customer-con-
trolled mitigation, arguing. among other
things. that the entity responsible for
paying stranded costs has the best incen-
tive to mitigate them.®® Others support
some form of utility sharing of stranded

Regulations Preambles 31,837

costs to give utilities an incentive to miti-
gate stranded costs.?

b. Reasonable Expectation Period (Period
of Expected Continued Service)

Numerous commenters oppose setting
absolute limits on the period over which a
customer’s liability for stranded costs
would be determined 35 They suggest in-
stead that the Commission should apply
the facts of each case, including the facts
used to prove a reasonable expectation of
continued service, to its determination of
a rcasonable expectation period. Among
the factors commenters propose for con-
sideration are: the utility’s planning hori-
zon; the average remaining life of the
utility’s generating facilities or a specific
number of years that coincides with the
duration of a utility-specific stranded cost
recovery plan; utility projected load
growth: dedicated facility construction
lead times; estimated time to market
stranded assets: the lesser of the utility's
need date for new generation or the cross-
over date when the market generation
price is expected to equal a customer's
embedded cost less other charges and
compensation; and the period for which
estimated revenues exceed market values.
Commenters representing the financial
community®® oppose limiting cost recov-
ery from the departing generation cus-
tomer based on the term of the contract.
They argue that it was reasonable for a
utility to expect to continue to serve a
customer, or customers who would take
its place, through the life of the assets:
otherwise, the asset could not have been
financed in the first place.

A number of other commenters urge the
Commission to prescribe limits on a cus-
tomer's maximum liability.3¥ Some com-
menters believe that the utility's
planning horizon is the reasonable expec-

¥ E g TDU Systems. Arkansas EC.

840 See, e.g., CA Encrgy Co.

M1 See, e.g.. PSNM.

W2 5ee WPAL.

3 F g EEL PA Com, AMP Ohio, TAPS.

844 E.g. ABATE, Fertilizer Institute, IL Com.
KS Com. San Francisco. UT Industrials, EL-
CON, CA Energy Co. MT Com, Caparp, WA
Com, Education, NRR]1, NY Encrgy Buycrs,
Reynolds, DOD. DC Com.

Federa! Energy Regulatory Commission

845 Sev, eg.. Florida Power Corp, Central and
South West, Com Ed, EEIl, Moatana, PECO,
Minnesota DPS, NIMO, NSP, SoCal Edison, PA
Com. Central Louisiana, Udlity Investors Ana-
lysts, Saht River, Orange & Rackland.

86 £ g, Utility Investars Analysts and Utility
Shareholders.

47 E.g.. NIEP. TAPS, Allegheny, Central
Montana, Municipal Encrgy Agency Nebraska,
PSNM. ABATE. ELCON, PSE&G, UtitiCorp.
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tation period.?*® PSE&G states that since
utilities invested and incurred costs to
serve customers based on the planning
horizon, the planning horizon is the only
logical period. Other commenters propose
that the reasonable expectation periad be
limited to one contract extension period,
or to the shortest of: (i) One additional
contract renewal period; (ii) the utility’s
planning horizon; (iii) the period it
would/ does take for load growth on the
seller’s system to absorb the lost load; or
(iv) the contractual notice period:3®
Other suggested limits include the
weighted average remaining life of all
generating assets: 30 the in-service date of
the utility's next avoidable generating
unit or purchased power contract that is
projected to have a capacity factor com-
parabie to the departing generation cus-
tomer’s load factor minus a one-time
mitigation effort;®! and a rebuttable pre-
sumption that two years is the maximum
time for a utility reasonably to expect to
receive revenuc from tariff sales or “open-
ended’’ contracts. 852

Other commenters propose recovery pe-
riods that range from three to five years
(e.g.. Central Montana EC).8S five years
(e.g., Public Power Council), and eight
years (e.g., Allegheny). 554

GA Com and AZ Com state that
stranded cost recovery should not go on
indefinitely. GA Com states that stranded
costs should be collected for a sufficient
period of time to ensure full recovery and
indifference on the part of the utilities
remaining native load customers. AZ
Com states that a specific termination
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period will also create an incentive for
utilities to mitigate stranded costs.

c. Proposed Stranded Cost Recovery Pro-
cedures

Several commenters®®S urge the Com-
mission 1o be flexible in evaluating pro-
posed mechanisms for recovery of
stranded costs., incdluding the payment
method, noting that an approach suitable
to one utility and its customers may not
be suitable to another. They say that util-
ities within a region might find a mecha-
nistn that meets their region’s unique
characteristics.

Some commenters oppose certain as-
pects of the procedures proposed in the
NOPR. For example, TAPS objects that

the NOPR procedure aimed at providing '

advance notice to the customer of its po-
tentia! stranded cost obligation resembles
the procedure rejected in Cajun. It says
that “the customer will likely be forced to
spend significant time and resources ‘liti-
gatling] to determine the price of a prod-
uct(,)’ thereby 'introducfing) deal-killing
transactional costs and uncertainties.” ™’
(citing Cajun, 28 F.3d at 179). TAPS pro-
poses that the seller be required to pro-
duce a stranded cost estimate that
reflects a good faith, reasonable estimate
of the likely impact of mitigation and
that sellers making excessive and unsup-
ported stranded cost claims be penalized.
At a minimum, it argues that the seller
should be held responsible for the costs
reasonably expended by the buyer to liti-
gate the stranded cost claim.

DE Muni asserts that if filing a- com-
plaint to redress grievances related to the
recovery of stranded costs is to be a mean-

4 g, PSEAG, PSNM, ELCON, Okiahoma
G&E. Duke. Oktah G&E supparts use of the
utility’s planning cycle for retail stranded costs
and use of the contract term for ‘wholesale
stranded costs. Duke states that the Commission
should permit the customer and the transmis-
sion provider Yo establish the compensation pe-
riod at something less than the maximum
period.

9 Eg.. UtiliCorp, WP&L, Missouri Joint
Commission, TAPS, Municipal Energy Agency
Nebraska, TDU Systems.

0 E g., Cardlina P&L.

) E g, FL Com.

¥2 E . UT Industriaks.

83 Central Montana describes as “excessive”
the recovery period offered to it by Montana

¥31,036

Central Montana states that it gave notice
under a five-year notice provision and that Mon-
tana responded with a stranded cost demand
extending 14 ycars after notice of termination
(ninc years from the date service would termi-
nate).

854 Allcgheny would exempt three lypes of
stranded costs from such a imit: (1) Those due
to PURPA power purchases (it submits that
these were federally-mandated rather than
profit-motivated business decisions). (2) those
duc to regulatory assets (such as deferred taxes):
and () those due to municipalization. In addi-
tion, it favory establishing a rebuttable pre-
sumption that these special costs are eligible for
stranded cost recovery.

835 L g, EEL. Centerior, PECO. Houston
L&P, Sal River.
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ingful remedy, the final rule should set a
time limit within which the complaint
must be resolved.

A number of commenters offer modifi-
cations to the recovery procedures set
forth in the NOPR, including (1) Ex-
tending a utility's response time for pro-
viding stranded cost liability estimates
from 30 days to at least 60 days:®* (2)
requiring a utility to provide to each
whalesalé customer within six months of
the effective date of the final rule: (a) The
formula that the utility proposes to use to
calculate the customer's maximum possi-
ble stranded cost exposure without miti-
gation; and (b) an actual calculation of
the customer’s stranded cost exposure as-
suming the aistomer left the utllity’s sys-
tem six months after the effective date of
the final rule:3 (3) allowing customers
that desire to litigate their stranded cost
fiability to do so in a forum in which all
fitigating customers participate;58 (4) re-
quiring utilities to disclose thelr esti-
mated transition cost liabilities (and the
nature of those liabilities) before the ef-
fective date of the final rule to permit a
realistic evaluation of the scope of the
transition cost problem and possibly facil-
itate resolution of some disputes by settie-
ment;8® (5) requiring any utility seeking
stranded cost recovery to provide a list of
the stranded facilities to.the departing
generation customer and offer that cus-
tomer an equity puosition in those f{acilities
in return for payment of stranded costs,
thereby enabling the departing customer
to recover some of its stranded costs pay-
ment when any of the facilities becomes
useful again3® (6) requiring a “good
faith request” for an estimate of stranded
costs based on an expected date of depar-
ture from the providing utility's system
and mitigation efforts expected to be un-
dertaken by the utility;?*! and (7) requir-
ing documented evidence that a utility
made a good faith attempt to settle with
a departing generation customer before
the utility is given the opportunity to
recover stranded costs 862
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Commission Conclusion

We reaffirm our proposal that the de-
termination of recoverable stranded costs
should be based on the ‘‘revenues lost'
approach. We find that the revenues lost
approach is the fajrest and most efficient
way to balance the competing interests of
those involved.

After careful consideration of the com-
ments submitted, we have decided to
adops the following formula for caiculat-
ing a departing generation customer's
stranded cost obligation (SCO), on a pre-
sent value basis. under a revenues lost
approach:

SCO&equals;(RSE-CMVE x L

where:

RSE&equals;Revenue Stream Estimate—
average annual revenues from the depart-
ing gencration customer over the three
years prior to the customer's departure
(with the variable cost component of the
revenues clearly identified). less the aver-
age transmission-related revenues that
the host utility would have recovered
from the departing generation customer
over the same three years under its new
wholesale transmission tarifr 563

CMVE&equals;Competitive Market
Value Estimate—determined in one of
two ways, at the customer’s option: Op-
tion (1)—the utility’'s estimate of the av-
erage annual revenues {(over the
reasonable expeciation period L dis-
cussed below) that it can receive by sell-
ing the released capacity and associated
energy. based on a market analysis per:
formed by the utility; or Option (2)—the
average annual cost to the customer of
replacement capacity and associated en-
ergy, based on the customer’s contractual
commitment with its new supplier(s).

L&equals:Length of Obligation (reasona-
ble expectation period)—refers to the pe-
riod of time the utility could have
reasonably expected to continue to serve
the departing generation customer. We
reaffirm that we do not believe that a
one-size-fits-all approach is appropriate
{or determining the length of a customer's

&% E.g. Entergy.

7 E.g. Assaciated Power.
52 £ 5. Associated Power.
' £ g. Texaco. .
% E 2. Heartland.

Federal Energy Regulatory Commission

%! £ g.. PSNM, ELCON.
%2 g ELCON.
%43 1n the case of a retail-turned-wholesale cus-

tomer, subtraction of distribution system-re-
lated costs may also be appropriate.
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obligation. If the parties cannot reach
agreement as to the length of the cus-
tomer’s obligation. this period is to be
determined through litigation as a part of

the threshold issue of whether the utility’

had a reasonable expectation of continu-
ing to serve the customer.

Application of - the foregoing formula
and collection of the resulting stranded
costs are subject to the following condi-
tions:

1. Cap on SCO. The quantity (RSE-
CMVE) can be no greater than the aver-
age annual contribution to fixed power
supply costs (defined as RSE less variable
costs) that would have been made by the
departing generation customer had it re-
mained a customer.

2. Changes in Customer Revenues. If
the customer’s rates (or contract demand
amounts, if relevant) changed during the
three-year period prior to the termination
of its existing requirements contract, then
the RSE should be calculated using the
customer’s most recent 12 months of reve-
nuae.

3. CMVE Option 2 Conditions. Option
2 (a CMVE equal to the average cost to
the customer of replacement capacity and
associated epergy) would be available toa
custamer whose alternative purchase(s)
runs concurrent with L, or, if longer than
L. contains rates that do not fluctuate
over the duration of the contract. The
customer would be required to demon-
strate (at the time it chooses this option)
that the replacement capacity contract(s)
is for service equivalent 10 the released
capacity (that is, firm power for a period
at Jeast equal to L), and must also clearly
identify the rates to be paid for the re-
placement service,

4. Payment Options. The method and
term of payment should be negotiated.
but is ultimately left to the customer's
discretion. Possible payment options in-
clude a lump-sum payment, an amortiza-
tion of a lump-sum payment over a

Regulotions Preambles
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reasonable period of time, or a surcharge
on the customer’s transmission rate.

5. Applicability. The formula is de-
signed for determining stranded costs as-
sociated with departing wholesale
generation customers and for retail-
turned-wholesale customers. %4

6. Marketing/Brokering Option. The
Commission will allow the customer, at its
sole discretion, a chwoice to market the
released capacity and associated energy
{or to contract with a marketer for such
service). Alternatively, the customer may
choose to broker the released capacity and
associated energy (or to contract with a
broker).8S :

7. Released Capacity and Associated
Energy. A utility requesting stranded
cost recovery must indicate the amount of
system capacity and the amount of asso-
ciated energy released by the departing
generation customer and used in the reve-
nues lost calculation. This will allow the
departing generation customer to fairly
consider exercising a choice to market or
broker the released capacity and associ-
ated energy.

The formula balances a2 number of
goals, including: (1) Ensuring full recov-
ery of legitimate, prudent and verifiable
stranded costs; (2) requiring the utility to
mitigate stranded costs; (3) providing cer-
tainty for departing generation custom-
as; and (4) creating incentives for the

. parties to rencgotiate their existing re-

quirements contracts or otherwise settle
stranded cost claims without resont to lid-
gation.

Contrary 1o the objections of some com-
menters that the revenues lost appreach
creates no incentive to mitigate stranded
costs, the forrnula automatically encom-
passes mitigation by reducing the depart-
ing generation customer's stranded cost
obligation by the competitive market
value of the released capacity and associ-
ated energy. Further, the option provided
in the formula for a customer to market

354 The fermula is not to be used for recover-
ing stranded costs associated with retail wheel-
ing. We believe the farmula ks unworkable in

. this scenario because one of its key elements—

the option for a customer to market or broker
the utility's power-——may not be practicabic for
retail customers. Therefore, stranded costs asso-
ciated with retail wheeling will be determined
on a case-by-case basis.

731,036

™5 The customer may abo decide 10 remain a
requirements customer for L. If the customer
elects to remain a _requirements customer, the
utility will be obligated to continue service to
the cusiomer for the duration of L.
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or broker the released capacity and asso-
cialed energy protects the customer from
a utility trying to overrecover stranded
costs by estimating a low value for the
released capacity and associated energy
and thereby provides the customer some
_assurance that stranded costs will be min-
imized. Specifically, if a customer beg-
lieves the utility’s competitive market
value estimate (CMVE) is too low, it can
market or broker the released capacity
and associated energy and reduce its
stranded cost obligation.% We accord-
ingly will not impose a separate mitiga-

tion obligation on the utility above that.

which is already subsumed in the reve-
nues lost approach. In addition, a utility
will continue to be subject to an ongoing
prudence obligation 1o sell excess capacity
offsystem and/or to dispose of uneco-
nomic assets.

We recognize that some commenters
oppose the revenues lost approach as im-
precise. However, any ratemaking
method that relies on estimates will be
subject to forecasting error. Moreover, in
direct response to cammenter CONCerns.
we have gone to great lengths in this rule
to provide specificity with respect to the
calculation of the components of the
formula. We believe that use of the
formula will narmow the scope of disputes
over the calculation of stranded cousts.
lend precision to the stranded cost
amount it produces., and provide cer-
tainty to departing generation customers
with respect to their stranded cost obliga-
tions.

Calculation of the Revenue Stream Esti-
mate (RSE)

. The RSE component of the formula is
based on revenues paid by the departing
generation customer during the last three
years of its contract or retail service. We
believe that the use of “present” revenues
in the calculation of the revenue stream
has numerous advantages over other ap-
proaches advocated. The use of present
revenues climinates disputes over esti-
mates of future revenues, thereby adding
certainty to the calculation. 1t also elimi-
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nates the need for a detailed listing of
includable costs, relying instead on e
assumption that present rates include all
of the utility's costs of providing service
Further, the rates that produce present
revenues have been approved by regula-
tors, which strongly suggests that the
costs included in them are prudent, legiti-
mate and verifiable 8’

We reject the suggestion by com-
menters that a utility be required to cal-
culate the revenue stream using any
lower rate being offered by the utility for
service comparable to thar being taken by
the customer when the customer depans
the utility’s generation system. A revenue
stream calculated in this manner could
deny a utility the opportunity to (ully
recover its stranded costs or could shift
costs to other customers, a result we find
unacceptable. Similarly, the elimination
of return-related revenues {rom the reve-
nue stream effectively would require
shareholders to absorb stranded costs,
which is contrary to our determination
that a utility is entitled to an opportunity
to fully recover legitimate, prudent and
verifiable stranded costs. Calculation of
the Competitive Market Value Estimate
(CMVE)

We recognize the difficulty associated
with "estimating the competitive market
value of the capacty and associated en-
ergy not purchased by the departing gen-
eration customer. However, -we believe
that an up-front estimate, which provides
flexibility to the utility and a measure of
certainty to customers. is superior to
other proposals, provided the right mix of
incentives and options is included in the
formula.

A utility requesting stranded cost re-
covery must estimate CMVE based on a
market analysis, with all assumptions and
work papers made available to the de-
parting generation customer. This pro-
vides a utility with the flexibility to
choose the methodology that it feels pro-
duces the best estimate of the competitive
market value of the released capacity and
associated energy. We note that numer-

36 This option also addresses the concerns of
commenters that. by failing to require auctions
or divesuture of stranded capacity, the Rule
would allow a utility recovering stranded costs
to sell the freed capacity at subsidized prices.
thereby gaining a competitive advantage in
other transactions. 11 the customer avails itself

Federat Energy Regulatory Commission

of this option, the utility would no longer control
the refeased capacity.

%7 The prescnt raics. whether established by
settlement or otherwise, have been found to be
st and reasonable. In other words, they are
neither confiscatory nor exorbitant.

731.036
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ous proposals for calculating competitive
market value were made in the com-
ments. The Commission believes that the
flexibility provided by the formula we
adopt in this Rule permits the filing util-
ity to avail itself of many of these recom-
mendations.

At the same time. a utility may have
an incentive to underestimate CMVE and
thereby increase the stranded costs
charge. To address this issue, the formula
contains several features designed to cre-
ate an incentive to produce a good faith
estimate of stranded costs and to safe-
guard customers if a utility fails to do so.
For example. the formula provides a de-
parting generation customer with the op-
tion to market or broker the released
capacity and associated energy if it be-
lieves the utility’s estimate is too low. 1
the marketing option is chosen. the cus-
tomer would buy the released capacity
from the utility at the utility’s market
value estimate. The -associated energy
would be purchased at the utility’s aver-
age system variable cost. The customer
would then resell the released capacity
and energy and keep the resulting reve-
nues. If the revenues it receives are
greater than the utility’s market value
estimate, the customer will have reduced
its stranded cost obligation. 1If the cus-
tomer chooses the brokering option and
the released capacity and associated en-
ergy are purchased by a third-panty for
more than the utility’s market value esti-
mate. the difference between the average
annual revenues produced by the sale and
the utility’s CMVE estimate will be used
to lower the customer's stranded cost obli-
gation. The utility may be required to
show in a compliance filing that it has
reduced the customer’s stranded cost obli-
gation under such circumstances.

1 the customer chooses CMVE Option
2 and meets its conditions, CMVE will be
set at the average price that the customer
‘pays its new supplier. The customer will
test the market and choose the best deal
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available. Hence, the price the customer
pays its alternative supplier is arguably a
more accurate measure of the competitive
market value of the capacity and associ-
ated energy not taken {rom the host util-

- ity. Whether to exercise Option 2 resides

solely with the customer.

We (urther note that the sale of all or
part of 3 utility’s generating assets could
be used as a method to determine compet-
itive market value of such assets. Under
the theory that an asset sale price reflects
the highest value for the utility’s assets,
the Commission would presume that the
competitlve market value established
under an open asset sale (i.e.. an offer to
sell assets to any taker) would fully sat-
isfy the utility's responsibility to mini-
mize stranded costs. If a stranded cost
claim involves divestiture of assets. the
amount of stranded costs associated with
those assets would be the book value less
the sale price. The Commission would de-
termine the appropriate stranded cost
charge based on the facts presented.

Snapshot Approach Versus True-Ups

The revenues lost formula is based on a
one-time snapshot approach. We favor
this approach over the true-up approach
because it creates certainty and will pro-
duce reasonably accurate results. True-
ups, on the other hand, while theoretically
more accurate, require periodic recalcula-
tion of stranded costs, which creates ongo-
ing uncertainty and disputes. In addition.
true-ups will result in additional transac-
tion costs. We believe that an approach
that provides certainty and establishes
cost responsibility up front is best for
what is fundamentally a transition issue.
83 In the Supplemental Stranded Cost
NOPR, we proposed procedures to
provide a potential departing generation
customer with advance notice of how the
utility would propose to calculate costs
that the utility claims would be stranded
by the customer's departure.®® These
procedures are modified as follows to
incorporate the findings made in this

%2 These procedures apply to a potential de-
parting generation customer who is an existing
wholesale requirements customer of a pubbic
utility. or a retail customer of a public utility
who is contemplating becoming a wholesale
1ransmission customer (such as through munici-
palization). They may be used at the option of
the potential departing generation customer. An
existing wholesale requirements customer may

131,036

use the procedures in conjunction with, or in Licu
of. a camplaint under section 206 to amend its
cxisting requirements contract to add an ex-
plicit stranded cost provision. as discussed in
Section IV.}).S.

% FERC Statutes and Regulations | 32.514
atp. 33.114-15: 33.128-29.
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rule:(l) A customner may. at any time

before the teymination date specified in
its existing wholesale requirements con-
tract,F? request the public utility to pro-
vide an estimate of the customer's
stranded cost obligation based an the rev-
enues lost formula contained in this

Rule,¥! as of the date set forth in the

customer's request. The customer should
specify in its request, to the extent possi-
ble, pursuant to its rights under its power
sales requirements contract with the
seller.¥? the date on which the custom
is considering substituting alternatve
generation for the requirements pis chase
and the amount of the substiturc genera-
tion. Any remaining gencratin require-
ments to be purchased from the existing
supplier after this date svould be clearly
indicated. The customer may seek further
information on how the stranded cost
charge would vary as a result of choosing
different dates or different amounts of
substitute purchases. The customer also
should indicate its preferred payment
method, such as a lump-sum payment, an
amortization of a lump-sum payment, or
a surcharge (such as monthly or annual)
on the customer’s transmission rate.

(2) The utility shall, within thirty days
of receipt of the request, or other mutu-
ally agreed-upon period, provide the cus-
tomer with an estimate of the customer’s
stranded cost obligation. The response
shall include: (i) Estimates of RSE,
CMVE, and L according to the revenues
lost formula and based on the information
supplied by the customer: (ii) supparting
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detail (including the usderlying market
analysis that forms the basis for the
CMVE estimate) inticating how each ele-
ment in the fm'ﬂla is derived to enable
the customer ~ understand the basis for
each elemest: (ili) a detailed rationale
justifying the basis for the utility's rea-
sonableexpectation of continuing to serve
the esStomer beyond the termination date
in <he contract;¥? (iv) an estimate of the
amount of released capacity and the
amount of associated energy that would
result from the customer’'s departure,
based on the information supplied by the
customer, including detailed support for
the amount of the released capacity and
the amount of associated energy. and the
market value of each, for each year of the
reasonable expectation period, and how
those amounts are consistent with the
RSE and CMVE estimates; and (v) the
utility’s proposal for any contract amend-
ment needed to implement the customer'’s
payment of stranded costs (the proposed
modification should also reflect the cus-
tomer’s chosen payment method).

(3 If the customer believes that: (i)
The utility has failed to establish that it
had a reasonable expectation of coatinu-
ing to serve the customer beyond the con-
tract term:¥’* (ii) the proposed stranded
cost charge (or any of the elements used
to compute it) is unrcasonable; (iii) the
amount of released capacity and the
amount of associated energy assumed to
be sold is unreasonable; or (iv) the util-
ity’s proposal for any contract amend-
ment needed to implement the customer’s

9 I the custamer is a retall customer con-
templating becoming a whoksale transmission
asstomer, it may at any time request the public
utifity to provide an estimate of its stranded
cost cbligation.

¥1 Because the formula reduces a customer’s
stranded cost obligation by the competitive mar-
ket value of the capacity and associated energy
that would be d by the cust ‘s depar-
ture, we will not adopt the proposal in the Sup-
plemental Stranded Cost NOPR to allow a
potential departing customer to receive an esti-
mate of the customer’s “maximum possible
stranded cost exposure without mitigation.” Re-
quiring the utility to provide an estimate that
reflects the competitive market value of the
capacity and associated encrgy to be released

will better bie the ¢ to its
supply options.

¥2{f the customer is B retail customer con-
templating becoming 2 wholesale tr

Federal Energy Regulatory Commission

customner, it should specify in its request, to the
extent possibie, the date on which the austomer
is considering bec 3 wholesale transmis-
sion customer of the adlity and the amount of
generation, if any. it will continue to purchase
from Its existing supplicr.

mlllheasumerlsnrtml customer con-
‘mpm"' whok [ e irmn
customer, the uuhty shou\d pﬂmde a detailed
rationale justifying the basis for its reasonabic
expectstion of continuing to provide the cus-
tomer bundied retail service.

54 Sybsection (1) above ako would apply to a
retail customer contemplating becoming a

/holesale tr ion customer if the custamner
believes that the utility has failed 10 establish
that it had a reasonable expectation of continu-
ing to provide the customer bundied retail ser-
e,
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payment of stranded costs is unreasona-
ble, the customer will have thirty days in
which to respond to the utility explaining
why it disagrees. The Commission expects
parties Lo atitempt to resolve any disputed
.issues. .

(4) If the parties are unable to resolve
the matter using the procedures in (1)X3)
above, the customer may either: (a) File a
petition far declaratory order. or a section
206 filing seeking to amend an existing

requirements contract, 1o seek a Commis-

sion determination as to whether: (i) The
utility has met the reasonable expectation
standard; (ii) the proposed stranded cost
charge satisfies the other evidentiary
standards set forth in this Rule: (ii) the
amount of released capacity and the
amount of associated energy proposed by
the utility is reasonable: or (iv) the util-
ity's proposal for any contract amend-
ment needed to implement the customer’s
payment of stranded costs is reasonable;
or (b) wait until the proposed stranded
cost charge is filed by the utility under
section 205 of the FPA, and contest it at
that time. %5 In either case, because esti-
mates of RSE and CMVE may change
over time, any estimate of stranded costs
provided by a utility to a customer will
not be considered binding prior to any
filing by either party with- the Commis-
sion. However, any stranded cost estimate
filed by the utility in a section 205 or 206
proceeding, or in response 10 a petition for
a declaratory order, shall be considered to
be a binding estimate of the customer’'s
maximum stranded cost obligation for
purposes of litigation. Similarly, any esti-
mate of stranded cost obligation filed by a
customer in a petition for declaratory or-
der or a section 205 or 206 proceeding
shall be considered to be a binding esti-
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mate of the customer’'s minimum
stranded cost obligation for purposes of
litigation.¥¢ Estimates of stranded cost
obligation that are filed by either party
with the Commission shall include the
information, including the supporting de-
tail, identified in (2)above.

(5) If a utility intends to file for
stranded cost recovery from a cusiomer
through either a stranded cost amend-
ment 1o its existing contract or a
surcharge on transmission rates, it must
file its stranded cost estimate no later
than 120 days prior to the end of the
customer's contract term. The filing shall
include the information, including the
supporting detail, set forth in (2) above.
The customer, of course, may contest the
contents of such a filing.¥”

Conditions of the Marketing/Brokering
Option

A customer may choose to market or
broker a portion or all of the released
capacity and associated energy identified
by the utility in its stranded cost estimate
(or to contract with a marketing/broker-
ing agent). Importantly, by exercising the
marketing or brokering option, the cus-
tomer does not relinquish its right to con-
test any aspect of the utility's stranded
cost estimate, including whether the util-
ity is entitled to recover stranded costs for
the period that the customer has agreed
to market or broker any released capacity
and assoclated energy. To implement this
option, a customer fnust inform the utll-
ity in writing of its decision no later than
30 days after the utility files its estimate
of stranded costs for the customer with
the Commission. Before marketing or bro-
kering of the released capacity and associ-
ated energy can begin, the utility and
customer must execule an agreement

¥3 As discussed above, retail customers con-
templating becoming wholesale transmission
Customers may use the same procedures. As ako
discussed above, cusiomers under existing re-
quirements contracts with public utilities have
the option of making a filing under section 206
serking to amend the contract to add an explicit
stranded cost provision. without having to go
through these procedures.

V6 Although estimates by the utibity or the
customer may be binding for purpeses of litiga-
tion, this does not mean that the parties may
not seftie at any time on another amount.

¥7 A customer requesting a section 211 order
for transmission services from a transmitting

731,036

_utility also may incur a stranded cost obligation.

Any estimate of stranded cost obligation resuh-
ing from the requested transmission services
should be included as part of the utility's good
faith response to the customers request for
transmission services. See 18 CFR 2.20. Because
the Commission will apply the revenues Jost
formula lo any request for stranded cost recov-
ery as a part of its determination of the appro-
priate charge for Lransmission services ordered
in a section 211 procreding, we encourage non-
public utilities to use the revenues jost formula
to estimate a customer’s stranded cost obliga-
tion.
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identifying, at a minimum, the amount of
capacity and associated energy the cus-
tomer is entitled to schedule, the price of
capacity and associated energy. and the
duration of the customer’s marketing/
brokering of the released capacity and
associated energy. Parties are encouraged
1o settle disputes over these and any other

marketing/ brokering implementation is-

sues. The negotiations should be guided
by the principle that the utility must
allow the customer to market or broker
the released capacity and associated en-
ergy under-terms and conditions compa-
rable to those for a utility resale of the
capacity and associated energy to a third
party. 1f agreement over marketing or.
brokering cannot be reached, the parties
may seek to include the issue as a part of
a proceeding initiaten at the Commission
with respect to the utility’s stranded cost
estimate for the customer.¥8 Upon issu-
ance of an order resolving.the disputed
issues, the customer may reevaluate its
decision 10 exercise the marketing/broker-
ing option. The customer also may choose
to market or broker any released capacity
and associated energy not being marketed
or brokered under an earlier agreement
with the utility. A customer must notify
the utility in writing within 30 days of
issuance of the Commission’s order resolv-_
ing the disputed issues whether the cus-
tomer will market or broker a portion or
all of the capacity and energy associated
with stranded costs allowed by the Com-
mission.

Payment for Released Capacity and Asso-
ciated Energy Under the Marketing Op-
tion "

If the customer chooses to market re-
leased capacity and associated energy, it
shall pay the wutility's estimate of the
competitive market value of the capacity,
or, if the marketing option is exercised
after a Commission order, it shall pay the
competitive market value amount as de-
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termined by Commission order. In addi-
tion, for all energy scheduled to be
delivered. the customer shall pay the util-
ity's average system variable costs. The
customer may also choose to market only
a portion of the released capacity and/or
for-a shorter period. In this situation, the
customer will also pay the competitive
market value for the released capacity

plus the utility's average system energy

costs. The customer’s liability for pay-
ment of stranded costs is unaffected by its
decision to market released capacity and
associated energy.¥® In addition, to the
extent that the customer chooses to mar-
ket a portion or all of the capacity alleged
by the utility to be suranded, a final de-
termination with respect to the cus-
tomer’s stranded cost_obligation will not
affect any prior marketing agreement.

Payment for Stranded Costs Under the

Brokering Option

If the customer chooses to broker a por-
tion or all of the released capacity and
associated enérgy, any revenue received
from such brokering activity shall be used
to offset the utility’s estimate of the com-
petitive market value of the brokered ca-
pacity and associated energy.®® Once a
brokering agreement is executed between
the customer and the utility, if the cus-
tomer’s brokering efforts fail to produce a
buyer within 60 days of the date of that
agreement, the customer shall relinquish
all rights to broker the released capacity
and associated energy and will pay
stranded costs as determined by the
formula.

10. Stranded Costs in the Context of Vol-
untary Restructuring

In the Supplemental Stranded Cost
NOPR, we noted that the functional un-
bundling of wholesale services does not
require corporate unbundling (such as dis-
position of assets to a nom-affiliate, or
establishing a scparate corporate affiliate

%7 Because Gtigation of stranded costs may
extend beyond the date of the customer’s depar-
ture, the austomer may also file a petition for a
declaratory order requesting expedited resolu-
tion of marketing ‘or brokering implementation
Issues. .

B3 If the customer can market the released
capacity and associated energy for a higher
price than the customer paid for it, the customer
effectively reduces its stranded cost obligation,
i.c., the incremental revenur received offsets a

Federal Energy Regulatory Commission

portion of the customer’s stranded cost payment
to the utibty. :

%0 For example, if the customer brokers any
rejcased capacity and associated energy for a
higher price than the utility s estimated compet -
itive market value of that capacity and energy,
the difierence between the utility’s estimate and
the brokered price will be used to increase the
utitity’s CMVE component of the stranded cost
calculation, thereby reducing e customer's
stranded cost obligation.
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to manage a utility's transmission assets).
At the same time, we indicated that some
utilities may ultimately choose some {orm
of corporate unbundling.®®' We reaffirm
in this Final Rule that we are willing to
consider case-specific proposals' for deal-
ing with stranded costs in the context of
any restructuring proceedings that may
be instituted by individual utilities.

11. Accounting Treatment (or Stranded
Costs Comments

A number of commenters ask the Com-
mission to provide accounting treatment
guidance as part of its procedures for im-
plementing its policies on stranded costs
and their recovery 822

NSP states that the Commission will.
need to provide appropriate accounting

guidance for the final stranded cost recov-
ery methodology. including accounting for
any portion of stranded cost recovery rep-
resenting capital costs, the effect of any
interperiod differences between the
stranded cost calculaiions and the author-
ized recovery period, and the effects of
differences between book and income im-
plications of the stranded cost recovery
mechanism. NSP also asserts that, in ad-
dressing the accounting implications of
the final rule, the Commission must con-
sider the requirements of the Financial
Accounting Standards Board (FASB)
Statement of Financial Accounting Stan-
dards No. 121, "Impairment of Long-
Lived Assets™ (SFAS No 121).

NASUCA states that one of the Com-
mission’'s stated goals in providing
stranded cost recovery is to protect
against cost shifting. NASUCA argues
that the Commission should adopt an ac-
counting rule that assures that any fed-
eral resolution of wholesale stranded costs
does not impose any cost shifting to cap-
tive customers.

EEI and Centerior argue that the Uni-
form System of Accounts as presently
configured does not support the Commis-
sion’s proposed policies on stranded cost
recovery. Further, EEI states that even
with the revenues lost approach, which
EE!l supports, utilities will still have to
‘account for their assets on a class-of-asset
by class-of-asset basis. EE] argues that
this is necessary to ensure that the costs
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of the assets are expensed in the proper
accounting period. EEI states that one of
the basic principles of financial account-
ing is that expenses should be matched
with the related revenues.

Commission Conclusion

As discussed in Section IV ]J.3, this rule
adopts a direct assignment approach for
the_recovery of stranded costs from de-
parting generation customers. Under the
revenues lost approach, stranded cost re-
covery is limited to the departing genera-
tion customer’s contribution to fixed costs
that the utility otherwise would not re-
cover because of the customer's depar-
ture.

We recognize that there are certain
similarities between the financial report-
ing objectives of SFAS No. 121 and the
determination of stranded costs. How-
ever, there are also important differences
between SFAS No. 121 and our approach
to stranded costs. The revenues lost ap-
proach does not attempt to identify spe-
cific uneconomic assets and is not kimited
to only long-lived assets. Instead. it uses a
formulary methodology that encompasses
all fixed costs of providing service.

From a financial accounting stand-
point, our approach to stranded costs cre-
ates the potential for a mismatch between
the periods in which the stranded costs
are charged to expense and any revenues
provided for their recovery are included
in net income determinations. This is be-
cause the earning process entitling a util-
ity to the benefits of stranded cost
recovery and thereby requiring the recog-
nition of revenue may be completed prior
to the time that the stranded costs must
be charged to expense under generally
accepted cost recognition criteria. This
circumstance in a cost-based regulated
environment creates the undesirable po-
tential for double recovery of the same
cost. cost shifting. and inappropriate fi-
nancial reporting.

In order to avoid this potential, utilities
shall not recognize revenues intended to
provide for recovery of stranded costs
from wholesale requirements customers
prior to the time that the stranded costs
are charged to expense, unless prior Com-
mission approval to do so has been ob-

8! FERC Statutes and Regulations {32514
atp. 33.132.
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®2 See. e.g.. EEL, NSP, LILCO, Central Hud-

son, Deloitte & Touche, Centerior.

Federal Energy Rogulatory Commission

DOE003-0537

1893



N

TN

. w

M2 52396

tained. Absent Commission approval,
utilities shall defer such amounts in Ac-
count 253, Other Deferred Credits, and
amortize them to Account 456, Other
Electric Revenues, consistent with the pe-
riod the related costs aré charged to ex-
pense. Also, we will require a utility to
submit its proposed accounting {or
stranded costs and related revenues as
part of its rate filing requesting recovery
of stranded costs under section 205 of the
FPA.

12. Definitions. Application, and Sum-
mary

"1In the Supplemental Stranded Cost
NOPR. the Commission described pro-
posed amendments to our regulations to
establish filing requirements for public
utilities and transmitting utilities that

seek stranded cost recovery. We proposed

to define “wholesale stranded cost” as
‘any legitimate, prudent and verifiable
cosL incurred by a public utility or a
transmitting utility to provide service to:
(i) A wholesale requirements customer
that subsequently becomes, in whole or in
part, an unbundied wholesale transmis-
sion services customer of such public util-
ity or trapsmitting utility, or (ii) a retail
customer, or a newly created wholesale
power sales customer, that subsequently
becomes, in whole or in part, an unbun-
dled wholesale transmission services cus-
tomer of such public utility or
transmitting utility.”” We sought com-
ments on whether this definition should
encompass the- situation where a whole-
sale requirements customer ceases to
purchase power from the utility that had
been making wholesale requirements sales
to such customer without becoming an
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unbundled transmission services customer
of that utility 3%

We received numerous comments both
supporting and opposing revisions to the
proposed definition of wholesale stranded
costs.8% Several commenters oppose
broadening the definition 10 include costs
stranded by customers that do not be-
“come unbundled transmission service cus-
tomers of the former supplier 8 For
example, EGA argues that the loss of an
industrial customer that chooses to self-
generate or the loss of a requirements
customer as a result of a newly-created
municipal system that interéonnects with
a transmitting utility that is not the cus-
tomer’s former supplier could have hap-
pened at any time. EGA states that
revenues lost as a result of either scenario
have nothing to do with regulatory re-
forms and should not be considered
"stranded’ costs.

Other commenters disagree.3% Puget
asserts that permitting departing genera-
tion customers to avoid paying stranded
costs if they do not take unbundied trans-
mission from their former suppliers would
create an incentive for departing custom-
ers {or their new electric suppliers) to
build unneeded and uneconomic new
transmission lines. Puget says that it also
could be a disincentive to engage In re-
gional transmission planning and coordi-
nation because the existence of new
transmission facilitics needed to achieve
regional reliability and efficiency may in-
crease the likelihood that departing gen-
eration customers could import their
power supplies over those new facilities
and avoid paying the utility's stranded
costs.5¥

® FERC Statutes and Regulations §32.514
al p, 33,115

84 PET asis the Commission 1o expand the
definition of stranded costs 1o account for the
case where the Commission has proposed to ad-
dress purely retail stranded costs (that s, where
a state regulatory authority does not have au-
thority to address stranded costs at the time
that retail wheeling is required). However, the
regulations will contain a definition of “retall
stranded costs” to account for this case. Sec
§ 35.26(LY5) of the Finat Rule. '

855 F£.g.. EGA, Direct Service Industries.
Memphis.

$4 E.g. Atlantic City, Carolina P&L., Con-
sumers Power, Minnesota Power. Knoxville,
Aima. Florida Power Corp, El Paso, Central

Federal Energy Regulstory Commission

Louisiana, Southern, WP&L., FL Com, Utility
Investors Analysts, Florida Power Corp, El
Pasc, Central Loulsiana, TDU Systems, NW
Caonservation Act Coalition, Puget, NU, EEI.

¥ Several commenters ako ask the Commis-
sion to expand the definition of wholesale
stranded cost to inchude the situation where a
wholesale supplics loses wholesale load as a re

sult of a requirements customer’s loss of retail”

load because of retail wheeling, municipaliza-
tion or retail taps from another utility’s system.
E.g.. Ulilities For Improved Transition,
Montaup, SC Public Service Authority. In addi-
tion, a number of commenters ask the Commis-
sion to treat the members of a single G&T
cooperative systemh as a single economic unijt
and to revise the definition of wholesale
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Some of these commenters propose us-
ing an exit fee to collect stranded costs
from a customer that does not take un-
bundled transmission from its former sup-
plier, since a transmission surcharge is
not available in ‘this circumstance.’®
Other methods proposed inciude: (1) Con-
ditioning Commission approval of the
transmission rates or wholesale power
rates charged by the transmission-provid-
ing utility upon_ the inclusion of a
surcharge to recover the former supplier’s
stranded costs or upon the transmission-
providing utility otherwise agreeing to
guarantee the payment of the stranded
costs or act as billing agent for the former
supplier:® (2) authorizing the former
supplier to levy a stranded cost charge on
the transmission-providing utility (if that
utility is interconnected with and has
transmission contracts with the former
supplier); (3) if a retail customer becomes
annexed to a municipal utility and does
not take unbundled transmission services
from its former supplier, permitting re-
covery of stranded costs from the muaici-
pal utility through its jurisdictional
transmission rates; or (4) requiring a pub-
lic utility providing transmission service
for a customer that has left its former
supplicer to agree, as a condition to recov-
ery of its own stranded costs, to ensure
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the payment of any stranded costs in-
curred by the former supplier &°

Commenters also address the use of the
terms “legitimate, prudent, and verifia-
ble in the definitions of wholesale and
retail stranded costs. Several commenters
suggest that the Commission’s use of the
word “prudent” could imply that utilities
have to relitigate the prudence of costs
that the Commission and state commis-
sions have already approved; these com-
menters believe that utilities should not
have to relitigate prudence ™' Some ar-
gue that once a regulatory agency (state
or federal) has allowed recovery of the
costs in rates, or promised future recov-
ery, utilities should not have to undergo a
second regulatory review to recover those
costs if they become stranded.®®?

Commenters recommend that the Com-
mission address this situation by: Striking
the word “'prudent” from the definition or
specifying that the prudence requirement
is satisfied by previous regulatory author-
ization:™ dropping the terms “legiti-
mate, prudent and verifiable” from the
definition and using instead “allowed,”
“accepted,” or “allowable;®™ or adding
“or approved by state commission®” after
the words “'legitimate, prudent and verifi-
able” in the definitions of both wholesale
and retail stranded costs 85

(Footnote Continued)

 + evmitbttn. v -

stranded costs to allow a transmitting G&T co-
operative (the arm of the cooperative system
that provides the transmission) to recover the
costs stranded when a retall customer of one of
its member distritastion cooperatives takes ad-
vantage of the open access environment by be-
coming a wholesale entity. E.g.. Big Rivers EC,
NRECA, Tri-County EC, TDU Systems.

8 F g. Carclina P&L, NU, Florida Power
Corp, PSNM, Scuthern, Mountain States Petro-
feum Assoc. FL Com.

5 1n its reply comments. Memphis Light ob-
jects to the praposal that the Commission condi-
tion approval of all new power contracts for
those customers that leave a utility's system
without wsing the transmission services of the
original utility upon the inctusion of a provision
to recover the stranded cost far the previous
power supplier. It argues thdt this proposal
could result in nonrecovery from some customers
because wholkesale customers faced with such a
provision would pursuc non-jurisdictional con-
tracts and/ or generate within the confines of
their own systems.

0 F g.. EEL1, El Paso. NU. Atlantic City.
PG&E, Coalition for Ecensmic Competition,

731,036

NW Conservation Act Coalition, Puget,
NRECA. Cajun, East Kentucky. FL. Com, Asso-
clated EC, Utilities For Improved Transition,
TDU Systems, TVAL

¥ Fg. EEL, NSP. Arizona. United Itiumi-
nating. Entergy. SCG&E. PECO. NRECA.

2 E g EEL Centerior. NSP. SCG&E.
PECO, Tucson Power, Arizona.

®) Eg. PECO. Entergy.
4 Eg. EEL SCGXE, Carclina P&L.

85 Eg.. Atlantic City. EE1 ako proposes that
al the time of filing of a stranded cost recovery
charge (whether as an amendment 10 a contract
or a surcharge to a transmission rate). the Com-
mission limit its inquiry to the issuc of the
stranded cost charge rather than allowing all
aspects of a rate or contract to be opened up.
EEI states that this is what the Commission did
in the natural gas context, where it permitted
limited rate filing cases under section 4 of the
NGA.
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Other commenters oppose these propos-
als, suggesting that the prudence analysis
for stranded cost purposes may involve
questions of prudence different from
those that arise in a ratemaking con-
text.® DE Muni objects that replacing
“legitimate, prudent and verifiable" with
“allowed, accepted, or allowable could
enable a utility to recover costs that the
utility may not be able to prove were
prudent, legitimate, and verifiable.

A number of commenters submit that
“legitimate, prudent and verifiable’ costs
should not include the costs of uneco-
nomic plants or costs resulting from utili-
ties" independent business decisions (as

" distinguished from costs the utility was

forced by regulation 1o incur).5

Several other commenters address the
rule’s application to wholesale require-
ments customers.®® AMP-Ohio asks the
Commission to clarify that the reference
to "wholesale requirements customer™ is
to a full requirements customer, not a
partial requirements customer. It says
that no transmission provider should have
any reasonable expectation of continuing
to serve loads of partial requirements cus-
tomers. TAPS suggests that references to
"new wholesale requirements contract” in
proposed §35.26(cX1) should be con-
formed to the defined termn “new con-
tract’”” in proposed §35.26(bX7). In
addition, it suggests that the Commission
clarify the regulations by clearly foreclos-
ing stranded cost claims for "new con-
tracts” without express exit fees, instead
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of simply failing to provide for such re-
covery.
Commission Conclusion

We will retain the definition of “'whole-
sale stranded cost” proposed in the Sup-
plemental Stranded Cost NOPR.2¥ We
believe it would be inappropriate to ex-
pand the definition to incdude the situa-
tion where a wholesale requirements
customer™ (or a retail-tumed-wholesale
customer) ceases to purchase power from
the utility without using the transmission
services of that utility.®! Any costs that
the utility might incur as a result of the
loss of the requirements customer in this
scenario would be outside the scope of this
Rule. The premise of this Rule is that,
where a customer uses the new open ac-
cess to obtain power from 3 new genera-
tion supplier, the customer must pay the
costs that were incurred on its behalf
under the prior regulatory regime. How-
ever, if a customer leaves its utility sup-
plier by exercising power supply options
(such as access to another utility’s trans-
mission system or self-generation) that do
not rely on access to the former seller’s
transmission, there is no nexus to the new
open access rules. %2 If a customer is able
to obtain power from a new supplier by
using the transmission system of another
utility, it is likely that the customer could
have made these arrangements in the ab-
sence of the new open access rules. The
new transmission provider would have
had little incentive to denry transmission
services to the customer in order w0 pro-

6 E o Alcoa, Cleveland.

7 E g.. Mountain States Petroleum Assoc,
Caparo, Torco.

&% F g. AMP-Ohio. PA Munis, TAPS.

%% For the reasons articulated below, we ac-
cordingly will reject the various revisions to the
definition that were proposed by commenters.

0 “Whalesale requirements contract™ is de-
fined as 'a contract under which a public utility
or transmitting utility provides any portion of a
customer's bundled wholesale power require-
ments” (emphasis added). Thus, a “wholesale
requirements customer™ for purposes of the Rule
can be cither a full or a partial requiirements
customer. We reject AMP-Ohio’s suggestion that
the Commission make a blanket finding that a
utility could not have had a reasanable expecta-
tion of conlinuing to serve & partial require-
ments customer. For example, a partial
requirements customer may have met part of its
needs with its own generation but becawse it

Federa! Energy Regulatory Commission
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could not build more of its own generation lo-
cally it had to depend on the utility for the
remainder of its needs in the absence of the new
open acress. Also, a partial requirements cus-
tomer may have been able to reach alternative
suppliers for only a portion of its requirements
due to transmission constraints. U this were the
case, the partial requirements supplier may well
have had a reasonable expectation of continuing
to scrve the balance of the customer’s load.

%% The definition of “retail stranded cost™
contains 8 similar requirement (e, the retail
customer must berome, in whole or in part. an
unbundled retail transmission services customer
of the public atility or transmitting utility from
which the customer previously received bundled
retail services). We will retain it for the same
reasons discussed above.

%02 As we have said. this Rule Is not intended
to insulate a utility from the normal risks of
competition.
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tect an existing power supply arrange-
ment. since it was not the customer’s
power supplier in the [irst place. Indeed,
it is likely that the neighboring utility
would have a positive incentive to pro-
vide the transmission service in order to
increase its revenues. This incentive is
unchanged by open access transmission.

Some commenters have asked us to
eliminate the term “prudent” from the
definition of stranded costs. We will not
do so; we will retain the requirement that
stranded costs be “legitimate. prudent
and verifiable.” A determination that a
utility had a reasonable expectation of
continuing to serve a customer would not.
in all circumstances, mean that costs in-
curred by the utility were prudent. Pru-
dence of costs, depending upon the facts
in a specific case, may include different
things: e.g., prudence in operation and
maintenance of a plant; prudence in con-
tinuing to own a plant when cheaper al-
ternatives become available; prudence in
entering into purchased power contracts,
or continuing such contracts when buy-
outs or buy-downs of the contracts would
result in savings. The Commission there-
fore cannot make a blanket assumption
that all claimed stranded costs will have
been prudently incurred. However, we
clarify that we do not intend to relitigate
the prudence of costs previously recov-
ered 9

Thus, this Rule will permit a public
utility or transmitting utility to seek re-
covery of wholesale stranded costs as fol-
lows. First, for stranded costs associated
with new wholesale requirements con-
tracts (that is, any wholesale require-
ments contract executed after July 11,
1994), the regulations will allow recovery
of stranded costs only if the contract con-
tains an explicit stranded cost provision
that permits recovery. By ‘‘explicit
stranded cost provision™ we mean a provi-
sion that identifies the specific amount of
stranded cost liability of the customer(s)
and a specific method for calculating the
stranded cost charge or rate.. We clarify
that provisions in requirements contracts
executed after July 11, 1994 but before
the date on which this Final Rule is pub-
lished in the Federal Register that explic-
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itly reserved the right to stranded cost
recovery pending the outcome of this
Rule will be deemed “explicit stranded
cost provisions.” However, provisions in
requirements contracts executed after
July 11, 1994 but before the date on
which this Final Rule is published in the
Federal Register that postpone the issuc
of stranded cost recovery without specifi-
cally providing for recovery of stranded
costs will not be considered “expliat
stranded cosl provisions.*

Second, for existing wholesale require-
ments contracts (that is. any wholesale
requirements contract executed on or
before July 11, 1994), a utility may not
recover stranded costs if recovery is ex-
plicitly prohibited by the contract (in-
cluding associated settlements) or by any
power sales or transmission tariff on file
with the Commission.

Third, for existing wholesale require-
ments contracts that do not address
stranded costs through exit fee or other
explicit stranded cost provisions, a public
utility may seek recovery of stranded
costs only as follows: (1) If the parties to
the existing contract renegotiate the con-
tract and file a mutually agreeable
amendment dealing with stranded costs,
and the Commission accepts or approves
the amendment; (2) if either or both par-
ties seeks an amendment to the existing
contract under sections 205 or 206 of the
FPA. before the contract expires, and the
Commission accepts or approves an
amendment permitting stranded cost re-
covery: or (3) if the public utility files a
request. before the contract expires, to
recover stranded costs through a depart-
ing gencration customer's transmission
rates under FPA sections 205-206 or
211-212.

Fourth. if the selling utility under an

existing wholesale requirements contract
is a transmitting utility but not also a
public utility, and the contract does not
address stranded costs through an explicit
exit fee or other stranded cost provision,
the transmitting utility may seck to re-
cover stranded costs through a surcharge
to a departing generation customer's
transmission rates under FPA sections

%3 As the Commission has previwsly indi-
cated, however, in the case of formula rates,
approval of a formula rate constitutes approval
of the formula, and not the underlying costs.

131,036

See. eg.. New England Power Company, et al,
72 FERC 161,148 at p. 61,761 (1995). Boston
Edison Company. Opinion No. 376, 61 FERC
161,026 at . 61,145 (1992).
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211-212. Such utility may not seck recov-
ery of stranded costs through a section
211-212 transmission rate if the existing
requirements contract docs Contain an ex-
plicit exit fee or other stranded cost provi-
sion. ’

Fifth. for a retail-turned-wholesale cus-
tomer, a public utility or transmitting
utility may file a request to recover
stranded costs from the newly-created
wholesale customer through that cus-
tomer’s transmission rates under FPA sec-
tions 205-206 or 211-212.

Sixth, for customers who obtain retail
wheeling. a public utility or transmitting
utility may seek recovery through Com-
mission-jurisdictional transmission rates
only if the state regulatory authority had
no authority under state law to address
stranded costs when retail wheeling is re-
quired.

NOPR, the Commission did not
y changes to its information
irements for public utilities.

competitively “sensitivl proprietary, or
otherwise confidential
They contend that requi
sure only from traditional

efficient
he Com-

prormnises the development
competition. Illinois Power

some type of information requirem
must also be placed on non-public util

Regulations Preambles

31,851

bntities. ® PacifiCorp suggests that the
ommission should require transmitting
Rilities that do not file a Form No. 1 to

mission. Chio Edison asserts that the

non-public utility entities are not
irqd to disclose certain information,

traditiond utilities, should ako be free
irk to disclose such information.
Arizona &gues that epforcing compara-
is non-public utility trans-
jes would seem to invite
allenge. Thus, it would

We will not addpt the suggestion made
by a number of cojnmenters that we now
eliminate the pubAc disclosure of alleg-
cdly competitively &nsitive, proprictary,
or otherwise confideltial data submitted
to the Commission onfYorm No. 1, as well
as on other Commissidp forms. The infor-
mation that we collect\from public utili-
ties is necessary to\carry out our
jurisdictional responsibiligies and is used,
among other things. to e\aluate the rea-
sonableness of cost-based Rates subject to
our jurisdiction and the\ operation of
power markets¥ Morcovd, as we ex-
plained in ConEd,

{R]}eports required to be
Commission rule and necess3
Commission’s jurisdictional ac?

388.106. In addition. the Commiysion has
long required jurisdictional utifties to
submit Form 1 data on a form tha\ states
on its cover that the Commission di&es not
consider the material to be con§den-
tia] %0¢

We are sensitive to the lack of p
try in the generation information weYre-
quire from traditional public utiliti{s,

™4 Eg. NIPSCO, Lllinois Power, Centerior,
Ohio Edison. EEL

%S F g, NSP. Ohio Edison.
9% See also Minnesota P&L.

W7 See, e.g., Consobidated Edison Ci y of
New York, Inc. and Central Hudsen Gas &

Federal Energy Regulatory Commission

Electric.Carp., 72 FERC {61,184 at p. 61.891
(1995) (ConEd).

%% 72 FERC at p. 61.891.
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balance the following public interest
nsiderstions:

(A) The harm to the intsrvenor if 1t
A not granted preliminary relief from
o requasted CWIP: '

) The harm to the public utility if,
ng the interim period of prelimi-
A relief, the public utility is re-
5 to recover its filnancing charges

. dnnnz bias aguinst invest-
new plants, ensuring accurate
ENAls, and fostering rate stabil-

not precludy consideration of further
interim or final remedies later in the

(3) If the nission makes & final
determinaion & price squeeses due

nce of a lower percent-

' he public utility's re-
n allowed by this

control/fusl conversion CW
nent for up to five months;

the standards that a public utility or

'y

§3826

tranemitting atility must satisfy in
order to recover stranded costa.

() Definttions—(1) Wholesale stranded
cost means any legitimate, prudent and
verifiable cost incurred by a public

.utility or & tranamitting utility to pro-

vide service to;

(1) A wholesale requirements cus-
tomer that subsequently becomes, {n
whole or in part. an unbundled whole-
safe transmission services cuatomer of
such puoblic utility or transmitting
utility; or

(1) A retail customer that subse-
quently becomes, efither directly or
through another wholesale trans-
mission purchaser, an unbundled
wholesale transmission services ocus-
tomer of such pablic utility or trans-
mitting utility.

() Wholesale reguirements customer
means a customer for whom a public
ntility or transmitting utility provides
by contract any portion of its bundled
wholesale power requirements.

(3) Wholesgle tronsmission services
means the transmission of electric en-
ergy sold, or to be sold, at wholesals tn
interstate commerce or ordered pursu-
ant to section 211 of the Federal Power
Act (FPA).

(4). Wholesale requirements contract
means a contract under which & public
utility or transmitting utility provides
any portion of a customer’s bundled
wholesale power requiremsents.

(5) Retail stronded cost means any le-

gitimate, prudent and verifiable cost
incurred by a public utility to provide
service to & retail customer that subse-
quently becomes, in whole or in part,
an unbundléd retail transmission serv-
ices customer of that public utility.
(8) Retail tranvmiszion services means
the tranamission of electric energy
sold, or to be sold, in interstate com-
msrce directly to a retail customer. -
(7) New wholesale requirements contract
means any wholesale reguirements oon-
tract executed after July 11, 1894, or ex-
tended or renegotiated to be eﬂecdn
afrer July 11, 1994.
(Dbimupwmmmm-
tract mesans any wholesale
contract exscutad on or before July 11,

rwubanmt.Ambnc
utility or tranamitting utility will be

245
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allowed to seek recovery of wholestle
stranded costs only as follows: ;

(1) No public utility or transmitting
utllity may ssek recovery of wholssals
stranded costs if such recovery is ex-
plicitly prohibited by a contract or set-
tlement agresment, or by any power
u.lumor transmisaion rate schedule or

{11) No public utility or tranamitting
utility may seek recovery of stranded
costs associated with a new wholesale
requiremsnts contrast if such ocontract
does not contain an exit fee or ouur
explicit stranded cost provision.

(111) If wholesale strunded m are
associated with a new wholesale re-
quiremsnts contraot ocontaining an exit

" fee or other explicit stranded cost pro-

vision, and the seller under the con-
mzu;pmmnunwam pablic util-

(iv) If wholesale stranded oosts are
amsociated with a new wholesale re-
quiremsnta contract, and the seller
under the contract is & mlmltunc
atility but not also a public utility, the
transmitting utility may not seek an
order from the Commission allowing

of such costa.

(v)nwholen.hstundodeosumu-
sociated with an existing wholesals re-
quirements contraot, if the saller undar
such contract is a public utility, and if
the contract ‘does not contain an exit
fee or other explicit stranded cost pro-
vision, ths pudlic utility may seek_re-

enargy. :
(B)I!thooonmtunottmdodto

permit recovery of stranded costs as

described in paragraph (0XIXvXA).-of

~=r- 18 CFR Ch. | (4-1-98 Ecition)

this section, the public utility may file
a proposal, prior to the expiration of
the contract, to recover stranded costs
through FPA seotion 206-308 or section
211-212 rates for wholesale trans-
misaion servioces to the customer.

(v1) If wholesals stranded costs are
associated with an existing wholesale
roquirements contract, if the seller
under such contraot is a tranamitting
utility but not also a public atility,
and if the contract does not contain an
exit fee ar other explicit stranded cost
provision, the transmitting utility may
sesk recovery of stranded oosta
th:oqgh FPA seotion 211-212 trans-
mission rates.

. (vi1) If a retail customer becomes a
legitimate wholesals transmission cus-~
tomer of a public utility or tranamit-
tings. utility, 9., through
municipalisation, and oosts are strand-
ed as-a result of the retail-turned-
wholesale customer's acoess to whols-
sale tranxmission, the utility may seek
recovery of such costs through FPA
section 205-208 or section 211-113 rates
for wholesale transmission servicea to
that customser. °

_ (@ Evidentiary demonsiration for
toholesale stranded cost recovery. A pub-
lio utility or transmitting utility seek-

ing to recover wholesale strandsd costs

iA aocordance with parsgraphs (o)1) (v)
throagh (vii) of this section must dem-
onstrate that:

(1) It incurred costa to provide sarvics
to a wholesals requirements customar

. or retail customer based on & reason-

able axpectation that the ntility would
oontinus to serve the customer;

"(i1) The stranded costs are not more
than the customer would have contrib-
uted to the utility had ths customer
remained a wholesale requirements
customar of the utility, or, in the oase
of a retail-turned-wholosale customer,
had the customer remained a retail
custamer of the utility; and

(111) The stranded costs are derived
using the following formula: Stranded
Cost.Obligation = (Revenus Stream Es-
timate—Compstitive Market Value Es-
timate) x Length of Obligation (reason-
shle expectation period),

- T
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(3) Rebuttable preswnption. If & public
utility or transmitting utility seeks re-
covary of wholesale stranded costs as-
sociated with an existing wholssale re-
quirements contract. as permitted in
paragraph (cX1) of this section, and the
existing wholesale requirements con-
tract contains a notice provision, there
will be a rebuttable presumption that
the utility had no reasonsble expecta-
tion of coptinuing to serve the cus-
tomer beyond the term of the notice
provision.

(9) Procedure for customer to obtatn
stranded cost estimate. A customer under
an existing wholesale requirements
contract with a public utility seller
may obtain from the secller an estimate
of the customer’s stranded cost obliga-
tion {if it were to leave the public util-
ity's generation supply systam by fil-
ing with the public utility a request for
an estimate at any time prior to the
tarmination date specified in its con-
tract.

(1) The public utility must provide a
response within 30 days of receiving the
request. The response must includs:

(A) An estimate of the customer's
stranded cost obligation based on the
formula in paragraph (c)(2Xiil) of this
sootion;

(B) Supporting detall indicating how
each element in the formula was de-
rived:

{C) A dotailed rationale justifying
the basis for the utility’s reasonable
expectation of continuing to serve the
customer bayaond the tarminadon date
in the contract;

(D) An estimate otthe amount of re-
lsased capacity and sssociated energy
that would result from ths customer's
departure; and

(E) The utility’s proposal for any
contract amendment needed to 1mplo-
ment the customer's pa.ymant of
stranded costa.

(1) It the customer disagrees with
the utility’s response, it must respond
to the utility within 30 days explaining
why it dissgrees. If the parties cannot
work out a mutually agresable resolu-
tion, thay may axercise their rights to
Cammisaion resolution under the FPA.

(5) A custamer mnst be given the op-
tion to market or brokasr a portion or
all of the capacity and energy associ-

§38.28

ated with any stranded costs claimed
by the public atility.

(1) To exercise the option, the cuns-
tomer must 3o notify thes utility in
writing no later than 30 days after the
public utility files its estimate of
stranded costs for thes customer with
the Commisasjon.

(A) Before marketing or brokering
can begin, the utility and customer
must executs an agresment identify-
ing, &t a minimum, the amount and the
price of capacity and associated energy
the customer is entitled to schedule,
and the duration of the customer's
marketing or brokering of such capao-
ity and energy.

(11) If agreement over marketing or
brokering cannot be reached, and the
parties seek Commission resolution of
disputed issues, upon issuance of a
Commission order resolving the dis-
puted issues, the customer may re-
evaluate its decision in parsgraph
(eX5X1) of this soction to exarcise the
marketing or brokering option. The
customer mnst notify the ntility in
writing within 30 days of issuance of
the Commisaion’s order resolving the
disputed isanes whether the customer
will market or broker a portion or all
of the capacity and energy associated
with stranded coats allowed by the
Commission. ]

(111) If a customer undertakes the
brokering option, and the customer's
brokering efforts fail to prodooes a
buyer within 60 days of the date of the
brokering agreement entered into be-
tween the customer and the utility, the
customer shall relinquish all righta to
broker ths released capacity and asso-
ciated epergy and will pay stranded
coata aa determined by the formuls in
paragraph (o)X3X1i1) of this section.

(4) Recovery of retall stranded costy—
(1) General requirement. A public ntility

_ may seek to recover retail stranded

costs through rates for retail trans-
mission services only if ths stats regu-
latory suthority does not havs sathor-
ity under state law to address stranded
costs at the time the retail wheeling is
required.

(2) Evidentiary demonstration necessary
for reiail stranded cost recovery. A public
utility seeking to recover retai] strand-
od costs in accordance with paragraph

247
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(8X1) of this section must demonstrate
(1) It incurred costs to provide service
to a retail customer that obtains retail
wheeling based on & reasonable sxpeo-
tation that the utility would continu
to serve the customer; and, :

(i1) The stranded costs are not.;z'oro.

than the cuatomer would have contrib-
uted to the utility had the customer
remained a retail customer of the util-
1ity. e e -

{Order 883-A, €3 FR 12460, Mar. 14, 1007]

3527 Power sales at unrku-hud
nm. - metltizan

) Notwithstanding any other re-
quigements, sny pubdblic utility seeking
ion to engage in sales for re-
sale §f electric energy at market-based

rates \phall not be required to dem-
onstralp any lack of market power-in
peneratipn with respect to sales from
capacity\ for which construction has

pmmencud onoraMJnly&m
(b) Nothipg in this part— - -~
(1) Bhall be construed as preempting
comnission pr other state authority
may have umer applicable state and
federeal law, or T
@) Limits authority of a state
ocommission in Accordance with state
and fedoral law td ostablisk”- — -~

(1) Competitive firocedures for ths ao-
quisition of alesotrk energy. including
demand-side management, purchased
at wholesals, or . e

(1) Non-discriminalory fees for ths
distribution of such elpotric energy to
lished in aocordance wi mlsv‘
{Ocder 088, &1 FR 21603, May 14 1008) - :co:

NGt ian Lo I3
trapsmission tari®. .\ . ..

to any public utility that o¥yms, -
trols or aperates facilities used for
tranzmission of elsctric endgy :in
non-

schadnle nnder which a public ut

18 CFR Ch. | (4-1-98 Ecition)

nrovides any portion of a customer’s
mndled wholesale power requirements.
) Economy energy coordination agree-
3t means a contract, or servios
odnle thereunder, that provides for
trajling of eleotric enargy on an ““if, as
andiwhen available’ basis, but doea not
require either the seller or the buyer to
engafe in a particular transaction.
(3) Won-economy energy coordingtion
ot MOANS ADY DOD-requirsments

; t, exocept an eoonomy
snergy Hon agreement as deo-
fined in . (DX2) of this section.

owns, controls or operates
factilities for the transmission of
eloctrio enelgy in interstate commerve
must have o} file with the Commission
s tariff of Yena applicability for
transmission Yervices, including ancil-

lary servioces, {ver such facilities. Such
tariff must b4 the open acoess pro
forma tariff corRained in Order No. 883,
FERC Stats. & Regs. 131,096 (Final
Rule on Open Jocess and Strandsd
Costs) ar such ot}er open access tariff

as may be apx by the Commisxion -
conxistent with Ojdsr No. 888, FERC
Stata. & Regs. 131,09

({) Subject to the \xceptions in para-
graphs (cX1X11), (c)AY1i), and (oX1IXNiv)
of this section, the Ywro forma tariff
contained in Order Wo. 888, FERC
Stats. & Regs. $31,008, jnd accompany-
ing rates, must be flled %0 later than 60
days prior to the date o§ which a pab-

lic utility would in a sale of
electric energy st w e. in inter
states commercs or in the &
of electric energy in intedtstate com-
meroe. :

(i1) IT a public utility owdl, controls
or operates facilities used for the
tranzmission of eleotric ofergy In
interstats commeros as of July 8, 1008,
it must flle the pro forma tajftl con-
tained in Order No. 883, FERC Atats. &
Reags. 151,088, pursaant to sectiol 208 of
the FPA and aocoommnying N pur-
saant to section 208 of the FF no
later than July 9, 1906. However\if a
pahlic utility has already flled, o:
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Testimony of

Frank K. Tumer, President

American Short Line and Regional
Railroad Association

ajlroa C

House Committee on Transportation and Infrastructure
Subcommittee on Railroads

April 25, 2001

Today, the contribution that small railroads make to our national transportation system is
threatened by the condition of their infrastructure. In one sense this problem has always been with us.
These are light density lines that don’t generate enough revenue to make up for the years of deferred
maintenance they inherited from their Class ] owners. Because of their lower cost structure and their
ability to deal with individual shippers in a more flexible way than the Class I'’s, they have been able to
turn money losing lines into marginally profitable lines. They have made enough money to get by, but
not enough to make the kind of one-time capnal expenditures needed to remam an efficient feeder
system for the national rail network. .

RN

How s the d Cangress ront It?

A recent study by ZETA-TECH Associates concluded that investment in track and structures

Lofa s P
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needed to handle 286,000-pound cars will approach $7 billion on small railroads. ASLRRA and the ;
Federal Railroad Administration funded the ZETA-TECH study jointly under a cooperative agreement. !
It validated the scope of the “286™ problem that had been established 1n an earlier survey of short lines
by the Standing Committee on Rail Transportation of AASHTO (the Amencan Association of State
Highway and Transportation Officials).

How should Congress confront this pressing issue? There are two solutions that I would hke 10
discuss today. One involves loans, and the other involves grants. Both are desperately needed. The first
is the Railroad Rehabilitation and Improvement Financing Program, commonly referred to as “the RRIF
Loan Program.™ The RRIF Loan Program already exists, but steps need to be taken as soon as possible
to make this program work the way Congress intended. The second is H.R. 1020, which would
authorize grants of $350 million per year for three years for small railroad infri tructurs projects.

1. Implementation of the RRIF | oan Program

Congress enacted the RRIF Loan Program as Section 7203 of the Transportation Equity Act for '

the 215 Century (TEA-21). The program authorizes the Secretary of Transportation to provide up to
$3.5 billion in direct loans and loan guarantees for railroads projects. Of this amount, at least $1 bxlhon
is reserved for small railroad projects.

<
!

The loan program has been on the books since June of 1998. It took the Administration more
than two years to produce implementing regulations. Since the regulations took effect in September of;
2000, over a dozen railroad applications have been presented to the Federal Railroad Administration. '
Not a single one has been approved. This mnnovative infrastructure financing tool has not yet begun Io‘
perform in the way Congress intended.

You have heard from the FRA on this subject and I do not question their good intentions with
regard to this program. But the fact is that somehow and somewhere this program 1s stuck. Somebody
n the Department of Transportation nééds to get it unstuck.

2. Enactment of H.R. 1020

On March 14" of this year, Congressmen Jack Quinn (R-NY), Bob Clement (D-TN) and
Spencer Bachus (R-AL) introduced H.R. 1020, the Railroad Track Modemization Act of 2001. In
addition to this strong support from the leadership of this Subcommittee, for which we are grateful, the
bill has been sponsored by full Committee Chairman Don Young, by four of the six Subcommittee
Chairman and by three of the six Subcommittee ranking Democratic Members.

The bill authonzes General Fund appropnations of $350 million per year for three years for
capita) grants to rehabilitate, preserve or improve track (including roadbed and bridges) of Class II and
Class III railroads. The grants are intended for projects to-allow safe and efficient rail operations,
particularly when handling 286,000-1b. freight cars. In addition, H.R. 1020 specifically allows grants to
be used to supplement the RRIF loan program, to pay credit nisk premiums, lower interest rates, or
provide a “hohday” on principal payments.

Epactment of H.R. 1020 is a “Win-Win” for Railroads, Emplovees, Shippers and States.

Certainly the large railroads will benefit from passage of the bill and stabilization of light density
rail infrastructure. One way to think of the more than 500 short line and regional railroads in this
country is as a very big customer to the mega-carners. We market business, gather traffic from remote
locations and tender i1t to the AAR member Class I railroads. Our share of the revenues of the traffic we
generate and terminate each year is about $3 billion. Theirs 1s much greater. If we fail, that traffic will
be lost to the highways and waterways. At the very least it will move great distances over rural and
secondary road systems at great cost to the taxpayers.

This bill is supported by the largest rail union, the UTU. As you have heard, it is opposed by the
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Transponanon Trades Department of the AFL-CIO, on behalf of its other rail union members. As |
understand that opposition, it is based on ‘the fact that many of today’s short line railroads began
operation as non-union companes and as such the over 25,000 people we employ today do not ment the
attention of the federal government. | want to address that 1ssue head on.

First, 1 served as President of one of the very first spin-off railroads, the MidSouth, during the
1990’s. It was fully unionized. I inhented some of the most dilapidated railroad track in the State of
Mississippi, track that was well on its way to abandonment. Fortunately we had some profitable
segments and we Invested every dollar we could from those segments into upgrading those poor
segments. We saved the line and we saved the jobs.

B Second, while one may argue about why or how short line railroads were onginally formed, the
" fact of the matter is they are increasingly uniomized. T have attached to my testimony a copy of the facls
as they relate to that matter. Today, 66 percent of small railroad employees are represented by a union.

Eight two percznt of small railroads with 50 or more employees have a union on the property. One
: hundred percent of all Class II railroads have at least one union on the property. The trend 1s clear. As
- small railroads grow their employees tend to umonize. This legislation will help small railroads grow
and prosper and it seems counterproductive to oppose that opportunity in the name of a perceived
inequity that occurred twenty years ago.

Third, the railroad unions told you today that preserving the financial stability of Railroad
Retirement is one of their most important prionities. Every small railroad worker, whether they are
unionized or not, pays into the Railroad Retirement System. Together small railroad employees
contnibute approximately 3206 million annually to the Tier II system. That 1s not an nsignificant
amount of money, and everyone that is interested in preserving Railroad Retirement should be interested
in preserving and growing this financial contnbution to the system.

Fourth, and finally, the Short Line Association has spent considerable time working with the
unions, including the TTD 1n trying to accommodate rail labor’s concerns.  The sections in the
legisiation concemmg labor protection, Davis-Bacon requirements and disallowing the use of the money
for new spin-offs were all included in the bill at the request of rail labor. Not all my members are
supportive of these provisions, particularly taking away this funding opportunities for yet to be created
short line railroads. But we want to work with rail labor on this legislation and we have tried hard 10 do
sO.

Finally, Mr. Chairman, our shippers and the communities in which they are located are
beneficianies of this legislation. Without small railroads our shippers lose their connection to the
national railroad system. Our communities lose an important economic development tool. Our states

. are faced with increasing highway congestion and repair costs. :

Meeting the Challenge of Infrastructure

The purpose of the infrastructure program ASLRRA is advocating is to provide a one-time fix

for light density railroads so they can meet the new requirements of the 215t Century. The need exceeds
$7 billion over the next decade. Our railroads can raise part of the money needed, but they are not big
enough or wealthy enough to raise it all for the major rehabilitation that is required to meet the heavy car
challenge.

There will be many projects with low returns that will not be suitable for loan financing under
the RRIF program. H.R. 1020 provides the missing piece of the puzzle.  We believe the
Quinn-Clement-Bachus grant program leveraging federal loan funds and state assistance, together with
private capital, will help to fix the problem.

If this problem 1s not fixed, then these railroads will gradually lose their business as their
shippers are forced to move to truck or relocate. Once that occurs, these lines will detenorate and
ulumately be abandoned and no amount of federal funding will be able to bring them back. Thousands
of current rail shippers will close their doors or put their goods on the highway.
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Enactment of H.R. 1020 will be a “win-win" for railroads, employees, shippers and communities
across America. I urge your support and prompt passage of this important legislation.

Thank you.

* ASLRRA is a non-profit trade association incorporated in the District of Columbia. ASLRRA represents the
interests of its more than 400 short line and regional railroad members in legislative and regulatory matters. Short
line and regional railroads are an important and growing component of the railroad industry. Today, they operate
and maintain 29 percent of the American railroad industry’s route mileage (approximately 50,000 miles of track),
and account for ten percent of the rail industry's freight revenue and tweive percent of railroad employment (based
on statistics for calendar year 1999).
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U.S. NUCLEAR REGULATORY COMMISSION
TESTIMONY ON THE U.S. NATIONAL ENERGY POLICY:
NUCLEAR ENERGY

Introduction

Mr. Chaimman, members of the Subcommittee, | am pleased to submit this testimony on behalf
of the U.S. Nuclear Regulatory Commission (NRC) regarding the NRC's perspective on how
nuclear energy fits into the U.S. National Energy Policy. As the Subcommittee knows, the
Commission’s mission is to ensure the adequate protection of public health and safety, the
common defense and secunty, and the environment in the application of nuclear technology for
civiian use. The Commission does-not have a promotional role - - the agency’s role is to ensure
the safe application of nuclear technology if society elects to pursue the nuclear energy option.
The Commission recognizes, however, that its regulatory system should not establish
inappropriate impediments to the application of nuclear technology. Many of the Commission’s \
initiatives over the past several years have sought to maintain or enhance safety while
simuttaneously improving the efficiency and effectiveness of our regulatory system. The ‘
Commission also recognizes that its decisions and actions as a regulator influence the public’'s
perception of the NRC and ultimately the public's perception of the safety of nuclear technology.
For this reason, the Commission’s primary performance goals also include increasing public

confidence.
The Commission’s primary focus is on safety. The Commission nonetheless recognizes that

the quality, predictability, and timeliness of its regulatory actions bear on licensee decisions

related to construction and operation of nuclear power plants.
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Background

Currently there are 104 nuclear power plants licensed by the Commission to operate in the
United States in 31 different states. As a group, they are operating at high levels of safety and
reliability.

NRC Performance Indicakors; Annual industry Averages, 1987-1999
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*Calendar year values used for 1986 through 1995. Fiscal year values are used

beginning in 1996.
**The hatched areas represent additional data that resulted from reclassification of safety

system failures.
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These plants have produced approximately 20% of our nation's electricity for the past severa.
years and are operated by about 40 different companies. In 2000, these nuclear power plants

produced a record 755-thousand gigawatt-hours of electricity.
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- improved Licensee Efficiencies {Increased Capacitv Factors)

The nation’s nuclear electricity generators have worked over the past 10 years to improve

nuclear power plant performance, reliability, and efficiency. According to the Nuclear Energy
institute, the improved perforrnancé of the U.S. nuclear power plants since f990 is equivalem to
placing 23 new 1000-MWe power plants on fine. The average capacity factor’ for U.S. light

water reactors was B6 percent in 1999, up from 63 percent just 10 years ago. Thwmn/
has-rcc:reedvrrénsunng thatdafety has not been compromised as a resull of tneeemdusfpyf
efforts. The-Commission will continge toTamy outits reguiatory responsibilities in an effective -

and efficient manner so as not to impede industry initiatives inappropriately.

*Capacity factor is the ratio of electricity generated, for the period of time considered, to
the amcunt of energy that could have been generated at continuous full-power operation during
the same penod.
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U.S. Commercial Nuclear Power Reactor Average Capacity Factor and Net Generation

Net Generation of Electricity
Year Number of Average Annual Thousands of | Percent of Total:
Reactors Capacity Factor Gigawatthours : U.S.
Licensed to (Percent) -
Operate
1989 109 63 528 19.0
1990 111 68 576 20.5 _
1991 111 71 613 217
1992 110 71 620 1222
1993 109 73 611 212
1994 109 75 640 ' 221
1995 109 79 674 ‘ 225
1996 110 77 670 219
1997 104 74 628 20.1
1998 104 . T8 673 .- 228
1999 104 86 727 . 19.8

Electric Industry Restructuring

As the Subcommittee is aware, the nuclear industry has undergone a period of remarkable
change. The industry is in a penod of transition in several dimensions, probably experiencing '
more rapid change than in any othef period in the history of civilian nuciear power. As
deregulation of electricity generation proceeds, the Commission is seeing significant
restructuring among the licensees and the start of the consolidation of nuclear generating
capacity among a smalier group of operating companies. in par, this change is due 10 an
industry that has achieved gainé in both economic and safety performance over the past decade
and thus has been able to take advantage of the opportunities presented by industry
restn::ctun'ng. The Commission has established a regulatory system that is technically sound,

that is fair, predictable, and reaches decisions with reasonable dispatch.
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Initiatives in the Area of Current Reactor Regulation

ticense Transfers

One of the more immediate results of the economic deregulation of the electric power industry
has been the development of a market for nuclear power plants as capital assets themselves.
As a result, the Commission has seen a significant increase in the number of requests for
approval of license transfers. These requests increased from a historical average of about two
or three per year, to 20 - 25 in the past two years.

The Commission has assured thaf our reviews of license transfer applications, which focus on
adequate protection of bublic health and safety, 'are conducted efficiently. These reviews
sometimes require a significant eipendhure of talent and energy by our staff to ensure a high
quality and timely result. Our legislative proposal to eliminate foreign ownership review could
help to further streamiline the process. To date, the Commission believes that it has been timely
in these transfers. For'example, in CY 2000, the staff has reviewed and approved transfers in
periods ranging from four to eight months, depending on the complexity of the applications. The
Commission will strive to continue fo perform at this level of proficiency even in the face of

continued demand.

License Renewals

Another result of the new economic conditions is an increasing interest in license renewal fhat ,
would allow plants to operate beyond the original 40:year term. That term, which was
established in the Atomic Energy Act (AEA), did not reflect a limitation that was determined by
engineenng or scientific considerations, but rather was based on financial and antitrust
concerns. The Commission now has the technical bases and experience on which to base
judgments about the potential useful life and safe operation of facilities and is addressing the

question of extensions beyond the original 40-year term.
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The focus of the Commission’s review of applications is on maintaining plant safety, with the
primary concemn directed at the effects of aging on important systems, structures, and
components. Applicants must demonstrate that they have identified and can manage the
effects of aging so as to maintain an acceptable level of safety during the period of extended

operation.

The Commission has now renewed the licenses of plants at two sites for an additional 20 years:
Calvert Cliffs in Maryland, and Oconee in South Carolina, comprising a total of five units. The
thorough reviews of these applications were completed ahead of schedule, which is indicative of
the care exercised by licensees in the preparation of the applications and the planning and
dedication of the Commission staff. Applications for units from three additional sites — Hatch in
Georgia, ANO-1 in Arkansas, and Turkey Point in Florida - are currently under review. As
indicated by our ficensees, many'more applications for renewal are anticipated in the coming

years.

Although the Commission has met the projected schedules for the first reviews, it would like the
renewal process to become as effective and efficient as possible. The extent to which the
Commission is able 1o sustain or ivrr;prove on our performance depends on the rate at which
applications are actually received, the quality of the applications, and the ability to staff the review
effort. The Commission recognizes the importance of ficense renewal and is committed to
providing high-prionty attention to this effort. As you know, the Commission encourages early
notification by licensees, in advance of their intentions 1o seek renewals, in order 1o aliow adequate
planning so as

not to create

unmanageable
demands on

staff resources.

Number of Licenses
Expired
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Reactor Plant Power Uprates

in recent years, the Commission has approved numerous license amendments that permit its
licensees to make relatively small power uprates (approximately 2-7 percent increases in the
output of a facility). Collectively, these uprates supplied the electricity equivalent to that from two
large power plants (approximately 2,000 MWe). The Commission has received applications for
several substantial uprates, and anticipates more within the near term. In addition, some nuclear
generators have requested Commission safety review of increasing fuel bumup, thereby extending
the operating cycle between refuéling outages and thus increasing nuclear plant capacity factors.
Such approvals are granted only after a thorough evaluation by Commission staff to ensure that

safe operation and shutdown can be achieved at the higher power and increased fuel bumup.

High Level Waste Storage/Disposal (Spent Fuel Storage)

o
.-

In the past several years, the Commission has responded to numerous requests {0 approve spent
fuel cask designs and independent sipen! fuel storage installations for onsite dry storage of spent
fuel. These actions have provided an interim approach pending implementation of a program for
the long-term disposition of spent fuel. The ability of the Commission to review and approve these

requests has provided the needed additional onsite storage of spent nuclear fuel, thereby avoiding
plant shutdowns as spent fuel pools reach their capacity. The Commission anticipates that the

current lack of a final disposal site will result in a large increase in on-site dry storage capacity

during this decade.

The Commission is currently reviewing an application for an independent Spent Fuel Storage

Installation on the reservation of the Skull Valley Band of Goshute Indians in.Utah.

Certain matters aiso need to be resolved in order to make progress on a deep geologic repository

for disposal of spent nuclear fuel. The Energy Policy Act of 1992 requires the Environmental
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Protection Agency (EPA) to promulgate general standards to govemn the site, while the
Commission has the obligation to implement those standards through its licensing and regulatory
process. The Commission has concerns about certain aspects of EPA’s proposed approach and
is working with EPA 1o resolve these issues.

Risk-Informing the Commission's Requlatory Framework

The Commission also is in a pefiod of dynamic change as the Agency moves from a prescriptive,
deterministic approach towards a more risk-informed and performance-based regulatory
paradigm. improved probabilistic risk assessment techniques combined with over four decades
of accumulated experience with operating nuclear power reactors have led the Commission to
recognize that some regulations may not serve their intended safety purpose and may not be
necessary 1o provide adequate protection of pubfic health and safety. Where that is the case, the
Commission has determined it should revise or eliminate the requirements. On the other hand,
the Commission is prepared to strengthen our regulatory system where risk considerations reveatl
the need.

Perhaps the most visible aspect of the Commission's efforts to risk-inform its regulatory
framework is the new reactor oversight process. The process'was initiated on a pilot basis in
1999 and fully implemented in Apnt 2000. The new process was developed to focus inspection
effort on those areas involving greater nsk to the plant and thus to workers and the public, while
simultaneously providing a more objective and transparent process. While the Commission
continues to work with its stakeholders to assess the effectiveness of the revised oversight.

process, the feedback received from industry and the public is favorable. '
Future Activities

Scheduling and Oraganizational Assumptions Associated with New Reactor Designs

While improved performance of operating nuclear power plants has resulted in significant
increases in electrical output, significant increased demands for electricity will need to be

addressed by construction of new generating capacity of some type: Serious industry interest in
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new ennstruction of nuclearsewerolantsTmthe H-5-hes-enlyrecently emerged.  As you know,

the C.anmmission has alreadv certitied three new reactor_designs pursuant to 10 CFR Part 52.
These desinns inclire (senaral FiacInn < anvancen nomnn water reactor Westinohouse's AP-600
and Combustion Enanineerina’e Suatam 20¢_Because the Commission has certiied these
oesigns, a new plant order may include one of these approved designs. However, the staff is also

conducting a ptreliminary review associated with other new designs.

In addition to the three already certified advanced reactor designs, there are new nucica: power
plant technologies, such as the Pebble Bed Modular Reactor, which some believe can provide
enhanced safety, improved efficiency, lower costs, as well as other benefits. To ensure that the o
Commission staff is prepared 10 evaluate any applications to introduce these advanced nuclear
reactors, the Commission recently directed the staff to assess the technical, licensing, and
inspection capabilities that would be necessary to review an application for an early site permit, a
license application, or construction permit for a new reactor unit. This will include the capability to
review the designs for generation Hi+ or generation [V light water reactors including the
Westinghouse AP-1000, the Pebble Bed Modular Reactor, and the Intemational Reactor Innovative
and Secure (IRIS) designs. In addition to assessing its capability to review the new designs, the
Commission will also examine its regulations relating to license applications, such as

10 CFR Parts 50 and 52, in order to identify whether any enhancements are necessary.

in order to confirm the safety of new reactor designs and technology, the Commission believes

that a strong nuclear research program should be maintained. A comprehensive evaluation of the
Commission's research program is underway with assistance from a group of outside experts
and from the Advisory Committee on Reactor Safeguards. With the benefit of these i'nsights; the
Commission expects to undertake measures to strengthen our research program over the coming

months.

Human Capital

[y

Linked to these technical and regulatory assessments, the Commission is reviewihg its human
capital to assure that the appropriate professional staff is available for the Commission to fulfill its
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traditional safety mission, as well as any new regulatory responsibilities in the area of licensing

new reactor designs.

in some important offices within the Commission, neary 25 percent of the staff are eligible to retire
today. In fact, the Commission has six times as many staff over the age of 60 as it has staff under
30.

And, as with many Federal agencies, it is becoming increasingly difficult for the Commission to
hire personnel with the knowledge, skills, and abilities to conduct the safety reviews, licensing,
research, and oversight actions that are essential to our safety mission. Moreover, the number of
individuals with the technical skills critical to the achievement of the Commission’s safety mission
is rapidly declining in the Nation and the educational system is not replacing them. The
Commission's staff has taken steps to address this situaﬁon, and as a result, is now seeking
systematically to identify future staffing needs and to develop strategies 1o address the gaps. ltis
apparent, however, that the maintenance of a technically competent staff will require substantial

effort for an extended time.
As the Commission is currently challenged to meet its existing workload with available resources,

additional resources would be necessary to respond to increased workload which could result

from some of the initiatives discussed in this testimony.

10
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NRC Age Demographics by Category
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Implications of a National Energy Policy

The Commission has a stake in a national energy policy and has identified areas where new
legislation would be helpful to eliminate artificial restrictions and to reduce the uncertainty in the
licensing process. These changes would maintain safety while increasing flexibility in
decision-making. Although those changes would have littie or no immediate impact on electrical
supply, they would help establish the pontexl for consideration of nuclear power by the private

sector without any compromise of public health and safety or protection of the environment.

Legislation will be needed to extend the Price-Anderson Act. The Act, which expires on
August 1, 2002, establishes a framework that provides assurance that adequate funds are
available in the event of a nuclear accident and sets out the process for consideration of
nuclear claims. Without the framework provided by the Act, private-sector participation in

" nuclear power would be discouraged by the risk of large liabilities.

Several other legislative changes would be helpful. For example, Reorganization Pian No.
3 of 1970 could be revised o provide the Commission with the sole responsibility to
establish all generally applicable standards related to Atomic Energy Act (AEA) materials,
thereby avoiding dual regulation of such matters by other agencies. Along these same
lines, the Nuclear Waste Policy Act of 1982 could be amended to provide the Commission
with the sole authority to establish standards for high-level radioactive waste disposal.

These changes would serve to provide full protection of public health and safety, provide

consistency, and avoid needless and duplicative regulatory burden.

Commission antitrust reviews could also be eliminated. As a result of the growth of
Federal antitrust faw since the passage of the AEA, the Commission’s antitrust reviews are
redundant of the reviews of other agencies. The requirement for Commission review of
such matters, which are distant from the Commission’s central expertise, should be

eliminated.

Elimination of the ban on foreign ownership of U.S. nuclear plants would be an

enhancement since many of the entities that are involved in electrical generation have

12
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foreign participants, thereby making the ban on foreign ownership increasingly
anachronistic. The Commission has authority to deny a license that would be inimical to
the common defense and security, and thus an outnght ban on all foreign ownership is

unnecessary.

With the strong Congressional interest in examining energy policy, the Commission is optimistic

that there will be a legislative vehicle for making these changes and thereby for updating the AEA.

Summary

The Commission has long been, and will continue to be, active in concentrating its staffs’ efforts
on ensuring the adequate prolection of public health and safety, the common defense and
security, and the environment in the application of nuclear technology for civilian use. Those
statutory mandates notwithstanding, the Commission is mindful of the need to: 1) reduce
unnecessary burdens, so as not to inappropnately inhibit any renewed interest in nuclear power;
(2) maintain open communications with all its stakeholders, in order to seek to ensure the full, fair,
and timely consideration of i issues that are brought to our attention; and (3) continue to encourage
its highly qualified staff to stnve for mcreased efficiency and effectiveness, both in our dealings

with all the Commission's stakeholders and intemally within the agency.

I look forward to working with the Committee, and | welcome your comments and questions.

13
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PURPOSE

The Subcommittee will conduct a heaning on the infrastructure pohicies affecting the nation’s railroads on Wednesday, April.
25, 2001, at 10:00 a.m. in Room 2167, Raybum House Office Building. The Subcommitiee will hear testimony both on the
implementation of the direct and guaranteed rail and rail-intermodal infrastructure loan program enacted in the 1998
Transportation Equity Act for the 21st Century (TEA 21) and on H.R. 1020, legislation to address smaller railroads’
infrastructure needs.

BACKGROUND

Smaller railroads are generally labeled Class II or Class I rail carriers, using Surface Transportaton Board (formerly
Interstate Commerce Commission) size thresholds based on total annual revenues. Class Il carriers each have $20.8 million
or less in annual revenues, while the limit for Class H carriers is $259.4 million. Although some smaller railroads have

existed for decades, hundreds of new short- line and regional railroads were created following the enactment of the Stzggers
Rail Actof 1980. .

Prior to the Staggers Act reforms that permitied large (Class 1) railroads 10 abandon unproductive lines more easily,
detenioration of the rail network, especially op light-density lines serving smaller towns and rural areas, was widespread. The
generally higher operating costs of the Class I carriers, combined with low traffic levels, made most hight-deasity lines
money-losing enterprises for the large railroads. Prior to 1980, most such lines were shed by Class I carriers (when the ICC
regulatory process permitted) through outright abandooment—removing the lines permanently from the rail network.

Afier 1980, ICC policies and regulations were revised to permit easier sale or lease of marginal lines by Class I railroads 10
stari-up operations. This led to a boom in the formation of Class 11 and Class 11 railroads, which include both union and
non-union carriers. Some have succeeded financially, while others have not. In the vast majority of cases, the rack, roadbed.
and other infrastructure acquired by the new smaller operators was already severely deteriorated by Class | standards but still
sufficiently sound to allow low-density (and often low-speed) freight operations. Besides auracung sufficient revenue, a
secondary struggle by the smaller freight railroads involved acquinng sufficient capital to maintain and possibly upgrade the
quality of the infrastructure mhernited from the former owners of these lines. In the early 1990s, an FRA swdy of smaller
railroads’ infrastructure needs showed a severe shortfall in the capital resources of these carriers relative 10 the state of their
infrastructure.

In the last several years, a new burden to the marginal infrastructure of smaller railroads has appeared. Class 1 railroads have
begun 10 add large numbers of more efficicnt, but far heavier, 286,000-pound cars 1o their fleets. This increases the operating
stresses and wear and tear on smaller railroads’ track systems, and depending on the level of deterioration, could cnurely
prevent operation of “286™ cars on centain light-density lines. If such physical embargos were 10 become wxdcsprcad it could
tesult in a non-interoperable rail network, i.c., a rail system where the same fleet of cars cannot operate in all locations on the
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system. Smaller railroads provide approximately 10 per cent of the freight wraffic of the major Class I cammiers. A recent
study, conducted by Zeta-Tech Associates, Inc., under contract to the American Short Line and Regional Railroad
Association, concluded thar the entire Class Il/Class HI rail petwork will require about $6.8 hillion in infrastructure upgrades
10 deal with the heavier rail cars.

H.R. 1020, Railroad Track Modernization Act of 2001

On March 14, 2001, | introduced this bill, with the oniginal cosponsorship of S

ubcommitiee Ranking Member Clemen: and
’ Mr Bachus, a Subcommmcc Member. Chauman Young has since also cosponsored this Iegxslannn which has been rc{crred

e Transporation and Infrastrictige Committee and tlns Subcomrmttef

The bill establishes a program of direct grants to smaller (Class If and Class 111} railroads for rehabilitation and improvement
of tracks and related structures, to bring the infrastructuré up to a level permitting safe and efficient oprratiot. including
waffic containing the new heavier 286,000-pound rail cars being adopted as an industry standard b> \:c largz swilroads. The
general fund authorizaton level is $350 million per year for FY 2002-2004.

Matching contmriburnions are required under an 80/20 federal/non-federal formula. The nonfederal contnbuton can be from
any non-federal source, and may be cash, equipment, supplies, or other in-kind contribution. Generally, a project must have a
1.0 or higher cost-benefit ratio, with DOT Secretary empowered to watve this standard based on public nterest. Trac}: te-be
rehabilitated or improved must have been operated as a Class I or Class 11 rail property on date of enacunent.

Grant funds must be contractually obligated within 3 full fiscal years afier the award of grant. Besides direct funding of track
rehabilitation and improvement, grants may also be used to supplement TEA 21 rail loans, including paqu credit nsk
premium for loans, lowenng rate of interest, or providing principal payment hohdays

Davis-Bacon standards applicable 1o Ammak and transit apply to construction work financed by grants. Any rail employee
adversely affected by a grant-funded project will recerve standard New York Dock labor protection benefits. under current
Surface Transporianon Board standards.

DOT is required to conduct a study of future needs of light-density rail lines for federal infrastructure funding, and report 1o
Congress by March 31, 2003.

TEA 21 Rail Infrastructure Loan Program

This program was based on a proposal submitied by the Amencan Shont Line and Regional Railroad Association at a 1997
Subcommitiee on Railroads heanng (and inwoduced by Congresswoman Molinari as H.R. 1939). I was enacted as Secnor
7203 of the TEA 21 (Pub. L. 105-178), and is now codified as Title V of the Railroad Revitalization and Regulatory Reform
{"4R") Act, as amended {45 U.S.C. 821-823, 836].

The new program expanded a predecessor loan program established by Section 311 of the “4R™ Act. The TEA 21 program
created a permanent, revolving authorizanon for $3.5 billion (face amount) in direct and guaranteed loans for virtually any
form of rai! or rail-intermodal equipment or infrastructure. Thas includes freight rail-port connections, commuter and
passenger rail facilities, and rail-truck transloading facilines. Of this $3.5 billion revolving authorization, $1 billion was
dedicated to the pnimary benefit of Class II and Class III railroads. The amended TEA 21 loap program retained the labor
protection requiremments of the 1976 statute. .

The TEA 21 program also created two alternative procedures for obtaining a loan. Prior to TEA 21 and after enactment of
the Credit Reform Act of 1990, loans under the predecessor program could be obtained only if the credit risk premium
(secunty deposit) for the loan was appropriated as federal funds. The new program permits cither an appropriated credit nsk
prermuum or one furnished by public or private non-appropriated sources. Thus the second option created the possibility of
loans being made on an off-budget basis without any need to become involved in the appropnanons process.

Ininal Proposals by the Previous Adminiswration

Since TEA 21 was enacted in the surnmer of 1998, implementation of the loan program by the Federa) Railroad
Administration has proceeded very slowly. The Administration’s first official statement regarding implementation came in
the President’s FY 2000 Budget (Appendix, p. 767) where the Adminisuation stated its intention (1) 10 require market rates
of interest on all loans made under the program and (2) to require a prior showing that the DOT loan represented a “loan of
last resont” following private secior rejecnons.

The Transponation Commitiee leadership (Messrs. Shuster. Oberstar, Perni, and Rahall) wrote to Secretary Slater and OMB
Director Lew on Aprl 15, 1999, pointing out that neither of these requirements had any legal basis, and that they would
cnpple the loan program. The letter also complained of the extremely slow unplcmcntanon of the program to that point.

(Unlike ennrely new programs like TIFIA, new railroad loan regulanions required only a revision of the rules applicable 10
the predecessor program. )

FRA Proposed Regulations

Notwithstanding these concems, no rules were proposed unnl the summer of 1999 [64 Fed. Reg. 27488 (May 20, 1999)].
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-, ..+ The proposed regulations deleted the universal market intercst rate requirement, which directly contravened statutory

. language goverming interest rates. Nevertheless, the proposed regulations continued to require a showing of “lender of last
resort” status through at least two prior rejections of financing from commercial lenders (proposed 49 C.F.R. 260.23(0), 64
Fed. Reg. 27495).

The Commuitice again responded, this time with a joint comment in the FRA rulemaking docket, dated June 14, 1999,
pointing out this and several other deficiencies. When 1999 ended without any final regulations i place, the Commitec
leadership agaim wrote to Secretary Slater, pointing out the urgency of having final regulations, so that loan applications
could be processed. The lcadership’s lenter of January 3, 2000, pointed out the immediate need for infrastructure funds to
address transportation “choke poiats™ such as intermodal port facilities, as well as the urgent need of smaller railroads for
upgraded infrastructure to address the “286” car weight problem. Nevertheless, another half-year elapsed without the
issuance of regulations. .

Final FRA Regulations

FRA issued its final regulations last summer [65 Fed. Reg. 41838 (July 6, 2000)]. Responding to the Committee leadership’s
repeated comments pointing out the lack of any legal basis for the proposed “lender of last resort”™ requirement, FRA stated:

While FRA need not be a lender of last resort, it does not intend to replace private funding sources already available to the -
rail industry. Therefore, in order to establish that private funding on terms necessary 1o the viability of the applicant's project
is not available, FRA will require that railroad applicants provide a letter from a commercial lender denying funding for the
project {emphasis added].

This relabeled version of “lender of last resort™ 1s codified at 49 C.F.R. 260.23(0) [65 Fed. Reg. 41844]:

Railroad applicants must also submit a copy of application [sic] for financing for the project in the private sector. including
the terms requested, from at least one commercial fender, and its response refusing to provide such financing.

Administration delay in promulgating final rules has prevented any loans from being made (including loans that require no
appropriation whatever) for more than two and one-half years since epactment of TEA 21.

DOT-OMB Memorandum of Understanding

At a Ground Transportanion Subcommuitiee hearing on July 25, 2000, a memorandum of understanding dated June 23, 2000,
between DOT and OMB was made part of the record. In the memorandum, a number of additional requirements were
imposed on the loan program. These included (1) not approving any loan over 10 per cent of the annual “cohort™ of loans.
i.e., holding an early-month application until the entire annual cohort is defined at the end of the year; (2) capping any joan at
no more than 6 per cent of the unused authorization, i.e., a constantly declining amount; (3) requinng collateral with a
recovery value of 100 per cent of pnncipal and nterest, 1.¢., the equivalent of requiring the collateral for a $100,000 home
loan to cover not only the $100,000 loan principal, but the entire 30-year interest stream as well. All of these requirements
lack statutory basis, were never subjected to public notice and comment as part of the FRA rulemaking proceeding, and make
implementation of the program more difficult. Mr. Rahall has introduced corrective legislation, H.R. 517, 10 expunge the
lender-of-last-resort requircment in the published regulations and the full-recovery collateral requirement in the DOT-OMB
memorandum.

On April 6, 2001, Chairman Young, Ranking Member Oberstar, Ranking Subcommuttee Member Clement and [ wrote to
Secretary Mineta, expressing our concern about the complete stagnaton of the rail loan program. We urged the Secretary 10
begin immediately the process of conforming the DOT regulations to the statutory requirements of TEA 21. Not a single loan
has been approved under this program since the enactment of TEA 21. The Bush Administration’s FY2002 budget proposal
(as with all prior Presidential budgets since enactment of TEA 21) includes no funds for appropriated federally provided
credit risk premiums to support loans under this program.
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Chief Counsel and Acting Deputy Administrator
Federal Railroad Adminiswaton
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Mrs. Joanne McGowan
Chaef of Freight Programs Division
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Associate Admunistrator
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Atnorney-Advisor
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President & CEO
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Chairman of the Board
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Mr. William W. Millar
President
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Mr. Bvron Boyd
President
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Brotherhood of Maintenance of Way Employes

1074



ALASKA SENATE LEGISLATURE -

Senate Resources
Committee

February 5, 2001

Presentation by ‘

John Ellwood
Vice President; Engineering & Operations

' Foothills Pipe Lines Ltd.

1925



. o ,’\

Foothills Pipe Lines Ltd. / Alaska Highway Gas Pipeline
Project

My name 1s John Ellwood. Iam Vice President, Engineering and
Operations at Foothills Pipe Lines Ltd. (“Foothills™). We appreciate your
invitation to discuss the transportation of Alaska North Slope natural gas to
markets in the lower-48 states through the Alaska Natural Gas
Transportation System (“Alaska Highway Project”). I understand that your
comnmuttee wishes 10 explore with us the current status of our pipeline
project with a particular focus on our permuts.

Let me begin by telling you about Foothills. Our company is jointly owned
by Westcoast Energy Ltd. (““Westcoast”) and TransCanada PipeLines
Limited. (“TransCanada™), the two major players in the Canadian gas
pipeline business. Our corporate mission is very specific: to build and
operate the Alaska Highway Pipeline Project. We were leaders in the
project that was conceived twenty-five years ago, and we are just as
commutted today.

Between Westcoast and TransCanada, we have nearly 100 years of
expernience in developing, building and operating gas pipeline projects. We
have been involved with every major Canadian gas pipeline project built in
the last fifteen years.

Our existing pipeline systems provide access to five of North Amenca’s
largest natural gas markets. Together, these systems have the capability to
move fifteen bilhion cubic feet per day of gas from Western Canada to the
consuming markets. Canadian gas accounts for almost 20% of all gas
consumed in the United States and all of that gas currently moves through
pipelines owned in whole or in part by TransCanada and Westcoast.

This map shows the existing and planned pipeline network of Westcoast and
TransCanada.

TransCanada, Westcoast and Foothills have developed leading edge gas
pipeline design, construction and operating technology, including expertise
in dense phase designs. We are also well known for our development of
environmentally sound design, construction and operation practices. We
beheve that our expertise in northern, remote and difficult terrain gas
pipeline construction and operations is second to none.
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Building and operating pipelines is our core business.

The Alaska Highway Project is the Alaskan gas pipeline project approved in
accordance with the Alaska Natwral Gas Transportaton Act of 1976
(“ANGTA”) in the U.S,, the 1978 Northern Pipeline Act in Canada, and the
1977 Agreement Applicable to a Northern Natural Gas Pipeline between the
two countries (“U.S./Canada Agreement”). The project 1s shown in black
and green on this map. As approved, the Alaska Highway Project 1s a 4,800-
mile international pipeline project commencing at Prudhoe Bay and
terminating in the Midwest and California market areas. It 1s important to
note that the southern part of this pipeline has been constructed and 1s in full
operation. The route for this system parallels the Trans Alaska Pipeline
System (“TAPS”) to Fairbanks, where 1t angles southeast, following the
Alcan Highway to the Alaska-Yukon border with Canada, down through the
Yukon Termtory and northern Bntish Columbia, and into Alberta. In
Alberta, the pipeline splits into two legs. The Eastern Leg proceeds
southwest, crossing the U.S.-Canada border at Monchy, Saskatchewan and
terminating near Chicago. The Western Leg proceeds southwest, crossing
the U.S.-Canada border near Kingsgate, British Columbia and terminating at
a point near San Francisco, California.

Foothills and TransCanada are the two remaining partners of the Alaska
Northwest Natural Gas Transportation Company (Alaska Northwest), a
parmership formed to construct and operate the Alaska portion of the Alaska
Highway Project. In addition, Foothills 1s the Canadian sponsor of the
Alaska Highway Project, and the majority owner and operator of the
Canadian portions of the Eastern and Western Legs of the Alaska Highway
Project.

Foothills has continuously championed the Alaska Highway Pipeline Project
from the very beginning.

The Project 1s back “on the list” of possible solutions to the current North
American concerns about high energy prices and the adequacy of natural gas
supplies.
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At the outset, there are some basic points that we should delineate:

e Ii1s important to remember that this pipeline crosses the termtory of two
countries with different regulatory and political regimes.

e The Project has a long history, which adds unique attmbutes. The permits
which have been issued are a product of this history and to undeistand
the former requires an appreciation of the latter. Significantly, ANGTA
in the U.S. and the Northern Pipeline Act n Canada create expedited
procedures for completing the chosen system, the Alaska Highway -

Project.

e The pipeline permitting process can be very time consuming. In addition
to the substantial work already completed on both the Alaskan and
Canadian portions of the Alaska Highway Project, the special legislative
and regulatory procedures in place in the U.S. and Canada will assist in
expediting the construction and initial operation of the Project and
keeping unnecessary delays to a minimum.

-

Historical Background

As I indicated, there are important historical dimensions associated with this
project. We might focus on the time frame 1976-1982. Originally there were
three competing Alaskan natural gas pipelines proposed. As shown on this
map two of the projects were overland pipelines through Alaska and Canada.
The third project would have transported gas by pipeline to tidewater,
following the route of the“TAPS” pipeline, where the gas would be liquefied
and transported to California by liquefied natural gas (“LNG”) tankers.

The U.S Congress enacted the Alaska Natural Gas Transportation Act of
1976 with a purpose to provide an expedited process with respect to the
selection of a single transportation system for the delivery of Alaska natural

- gas to the lower forty-eight states and to expedite construction and initial

ovoeration of the chosen transportation system.

With respect 10 tne transportation of Alaska North Slope gas to markets in
the lower 48 states, ANGTA superseded the usual Natural Gas Act (“NGA™)
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process for granting Federal regulatory authorization to construct and
operate a pipeline. ANGTA assigned the responsibility for the overall
Alaska pipeline agenda to the President and Congress. Much the same
approach was followed in Canada, where the Government took an active
role in the decision regarding the Alaska natural gas pipeline. The reason
for the creation of this extraordinary authority was that the governments
wanted to expedite a cumbersome regulatory approval process in order to
move more quickly to a solution. -

Prior to 1978, a Canadian Board of Inquiry (The Berger Inquiry) examined a
proposal to move Alaska gas across the North Slope and along the
Mackenzie Valley. At the same time the National Energy Board (“NEB”)
held a hearing to determine which of the two overland pipeline routes was
acceptable to Canada. Both processes rejected the North Slope route
(primanly for environmental reasons) and the NEB recommended the
Alaska Highway (Alaska Highway Project) option, being promoted by
Foothills. The Berger Inquiry recommended that no pipeline should be built
along the Mackenzie Valley for at least a decade and that a pipeline across
the northern Yukon should never be built.

During this same period of time the Federal Power Commmission (later to
become the Federal Energy Régulatory Commission (“FERC”) came to a
split decision on the question of which route should be selected.

Following the enactment of the ANGTA, the President selected the Alaska
Highway route and the Alaska Highway Project with his Decision and
Report to Congress on the Alaska Natural Gas Transportation System
(“President’s Decision” or “Decision”). '

In 1977 just pnior to the President 1ssumg his Decision, the U.S. and Canada
signed the U.S./Canada Agreement. This agreement or treaty, established
the route, chose the companies who would build and operate the system,
established tolling pninciples, and set the terms and principles to be followed
in facilitating the construction and operation of the Alaska Highway Project
pipeline. The President’s Decision reflected the U.S./Canada Agreement.
The Decision and the Agreement were subsequently approved by the U.S.
Congress. _
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In 1978 Canadian Parliament enacted the Northern Pipeline Act. The Act:

1) incorporated all of the terms of the U.S./Canada Agreement

2) issued statutory certificates of public convenience and necessity to
the respective subsidianes of Foothills Pipe Lines Ltd.,

3) created the Northern Pipeline Agency to * facilitate the efficient and
expeditious planning and construction oj the pipeline

4) established the methodology and rules for setting the Canadian tolls
and taniffs for the pipeline -

5) selected the route for the pipeline across Canada and

6) established Terms and Conditions respecting the socio-economic,
environmental, construction and operations matters.

The complete Alaska Highway Project is shown on the attached map.

The President’s Decision designated Alcan Pipeline, a subsidiary of
Northwest Pipeline Company (Northwest), as the party who would construct
and operate the Alaska pipeline segment of the Alaska Highway Project.
This authonty was later assigned to Alaska Northwest, a partnership
assembled by Northwest. At one time Alaska Northwest consisted of eleven
(11) parters, all subsidianies of U.S. or Canadian pipeline companies.

Given the magnitude of the pipeline undertaking Alaska Northwest sought to
recruit the North Slope Producers to join the project and assist the financing
of the pipeline. The Producers expressed a willingness to join but were
restricted by the President’s Decision that disallowed the producers taking
an equity position in the pipeline. In 1981, President Reagan submitted and
Congress approved a Waiver of Law package allowing producer
participation and including in the project, the North Slope gas conditioning
facility.

In 1980, before the Waiver of Law was passed, Alaska Northwest and the
Alaska Producers entered into a Cooperation Agreement providing for joint
funding of the design and engineering of the Alaska Highway pipeline and
the gas conditioning facility. Following the approval of the Waiver of Law,
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the scope of the Cooperation Agreement was expanded to encompass efforts
to achieve the remaining regulatory approvals and to jointly pursue
financing arrangements. The two sides anticipated that affihates of the
Producers would join the Alaska Northwest Partnership.

Design, engineering, environmental, financing and regulatory work
proceeded along parallel tracks in Alaska and in Canada duning this period

of tme.

As world wide energy supply and demand came back into balance and the
“energy cnisis” eased, the focus of the pipeline shifted to the pre-building of
the southern portions of the Alaska Highway Project. There was a
disagreement between-Canada and the United States over this issue,
primarily as it related to the export of Canadian natural gas to the U.S.

market.

The Canadian Government was unwilling to authonze the Pre-build or the
gas exports without further assurance from the United States that the entire
Alaska Highway Project, including the Alaska segment, would eventually be
completed. This assurance was forthcoming in a letter from President Carter
to Pnme Minister Trudeau, along with a Congressional resolution. As a
result the southemn Pre-build pipeline section was completed by 1982. This
involved constructing 650 miles of 36 and 42 inch pipeline from Caroline,
Alberta to Monchy and Kingsgate on the US border. The Pre-build and
subsequent expansions were constructed pursuant to the Northern Pipeline
Act and 1t’s regulatory regime managed by the Northemn Pipeline Agency.

When the Pre-build construction began it was widely anticipated that North
American natural gas demand would quickly resume its upward trend.
However the market did not recover as anticipated and demobilization of the
Alaska Highway Project soon began.

In order to remobilize, we will be required to make modifications and
enhancements to various elements of the Alaska Highway Project regime.
Pipeline designs will have to be modified so that that the Project can respond
to capacity and gas quality requirements of the shippers. We will have to
incorporate the latest technology and techniques necessary to ensure that the
maximum environmental protection measures are in place. We do not expect
any difficulty in introducing these revisions which are so obviously of
oenefit to all parties.
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Recently other parties have raised issues related to payments that might be
due to withdrawn partners pursuant to the Alaska Northwest Partnership
Agreement. We are confident that if any return of the withdrawn parters’
original investment 1s required 1t can be resolved within the context of an

economically viable project.

Clearly there 1s a lot of work still to be done. It is very important to
understand 1s that the advantages that come with the unique ANGTA and
NPA regulatory regimes far outweigh the alternative of starting from
scratch. Using the existing statutes and treaty we can assist in having Alaska
natural gas into the U.S. market sooner, with competitive transportation
costs and at the same time reducing project risks for all stakeholders.

In our capacity as the managing partner of Alaska Northwest we have
maintained the Alaska Highway Project in good standing. We have kept the
project alive to ensure that the advantages and benefits of the Project could
be used in remobilization plans to expedite construction of the pipeline. We
particularly wished to preserve what we see as the “special and unique fast
track” regulatory regime. '

Foothills and its shareholders have exbended time and effort to keep the
permits current and to optimize the project design. We do not intend to quit
the field now that success 1s within sight.

The Alaska Permits — Federal

A substantial amount of work has been completed by the Alaska Highway
Project sponsors to date. Before discussing the specific permits held by
Alaska Northwest 1t 1s important to better understand the unique regulatory
and legislative framework under which these permits were issued, namely
ANGTA.

ANGTA and the President’s Decision remain in effect and can be terminated
only by another act of Congress. ANGTA does not create a perpetual
priority for the Alaska Highway Project. Rather, it establishes a priority
designed to ensure that the Alaska Highway Project will be completed and
begin initial operation in accordance with the decision of the President and
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Congress. Once the Alaska Highway Project is in operation additional
projects may be considered under the Natural Gas Act.

In implementing this priority, ANGTA requires that Federal agencies and
officers expedite and issue “at the earliest practicable date” all permits and
authonzations required by the Alaska Highway Project. In addition,
ANGTA prowvides that applications and requests with respect to permits and
authonzations required by the approved system “shall take precedence” over
any similar applications and requests. Furthermore, ANGTA limits the
discretion of Federal agencies and officers to include in certificates and
permits for the Alaska Highway Project any conditions that would obstruct
the system’s expeditious construction and initial operation. o

As required by ANGTA, the FERC 1n 1977 expeditiously 1ssued a
conditional certificate of public convenmence and necessity for the Alaska
Highway Project. That certificate contains no expiration date and is still in

effect today.

In addition, Alaska Northwest holds a federal right-of-way grant issued in
1980 by the Department of Intenior’s Bureau of Land Management. That
grant does not expire until December 2010, and may be renewed at the
request of Alaska Northwest.

Furthermore, Alaska Northwest holds two recently extended Clean Water
Act wetlands permits 1ssued by the Army Corps of Engineers in coordination
with many other agencies. Those permits were extended through September
of 2007.

While these various federal permits were 1ssued some time ago, they all are
valid today. Indeed, nothing in ANGTA or 1n the certificates and
authonzations issued for the Alaska Highway Project thereunder provides
for the expiration of the chosen system'’s priority because completion of the
Alaska segment was postponed until the U.S. domestic market could support
it. Rather, the Alaska portion of the Alaska Highway Project has been held
in reserve until the need for additional natural gas anses in the Lower 48
states 1s such that this section can be completed. As sponsors we have
actively protected the preserved Alaska segment by maintaining all
necessary certificates and permits and actively overseeing the nights-of-way.
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We recognize that these certificates and permits need to be “updated” to
capture changes n technology, markets and environmental requirements.
We will do such updanng, and 1t can be done within the ANGTA
framework. To that end, a couple of additional points need to be
emphasized before I move on to the State permits.

e First, ANGTA clearly envisions and provides for the ability to condition
and to amend these permits. These powers are subject only to the
limitation prohibiting changes in the “basic nature and general route” and
actions that will “otherwise” prevent or impair in any significant respect
the expeditious construction and mitial operation of the Alaska Highway

Project.

e Second, the Alaska Highway Project sponsors’ requests for both new
permits and amendments to existing permits must be given pnonty under
ANGTA. This pnionty translates into a timing advantage for the Alaska
Highway Project. :

e Third, the authonty of the Office of Federal Inspector, as transferred to
the Secretary of Energy, also continues in effect today to expedite and
coordinate federal permitting, enforcement of permit conditions, and
facilitation and oversight of the construction and initial operation of the
U.S. portion of the Alaska Highway Project.

» Fourth, ANGTA also provides for expedited and limited judicial review
of actions taken by Federal agencies and officers.

e Finally, the Alaska Northwest Partnership 1s well along 1n permitting the
Alaska Highway Project.

The Alaska Permits — State of Alaska

On the state side, Alaska Northwest has a pending State of Alaska nght-of-
way lease application. Recently, we have initiated discussions with the State
officials regarding perfecting and processing the pending application. Also
at the state level, Alaska Northwest holds certificates of reasonable
assurances issued pursuant to Section 401 of the Clean Water Act and a
determination of consistency with the Coastal Zone Management Act.
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Additional Alaska Permits

While Foothills already holds the major permits necessary to construct the
remainder of the Alaska Highway Project, there are additional permits and
authorizations that will need to be obtained. For example, the Alaska
Highway Project sponsors will need to acquire a permit under the Clean Air
Act. However, these additional permits will be procured as the Project
proceeds, and such procurement will not cause a delay 1n the expeditious
construction of the Alaska Highway Project.

The Canadian Permits
On the Canadian side, Foothills holds two unique certificates or permits:

o Cernificate of public convenience and necessity.
¢ Yukon night-of-way.

Certificate of Public Convenience and Necessity

The certificate of public convemence and necessity (“certificate™) 1s the
Order 1ssued following a successful hearing before the National Energy
Board (NEB) of a pipeline application. The information that is required to
be filed for hearing purposes is delineated in regulation and includes details
about supply and markets, environmental impact assessment, engineenng,
construction and operations plans and details about connecting pipeline
facilines.

The preparation of the required hearing information generally takes one to
two years to complete and the length of the hearing will be proportional to
the level of controversy surrounding the issues.

Foothills has completed this phase of the process. We have the “certificates”
that enfitle us to build a pipeline, subject only to terms and conditions set out
mn the Alaska Highway Project regime.

1!
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The “certificates” are statutory. They were issued by the Parliament of
Canada when it enacted the Northern Pipeline Act and are in keeping with
the principles and intent of the U.S./Canada Agreement.

We acknowledge that the “certificates™ were legislated 20 years ago and that
some have raised questions about their scope and validity. Others suggest
that the certificates are dated and accordingly must be reissued. The
“certificates™ are valid. We are on solid legal ground in this regard.

Changes to the pipeline design to accommodate new technical issues and
improvements have previously have been granted by the Northemn Pipeline
Agency both at the time of the construction of the oniginal Pre-build
facilities and later during the facility expansion.

However, fundamental changes to the Canadian “certificates” would require
changes to both the legislation and the treaty. For example another project
could not be approved under the Alaska Highway Project regime. Further
the Northern Pipeline Act (incorporating the U.S. /Canada Agreement)
provides that the route for Alaska natural gas will be along the route set forth
in Annex 1 to the U.S. /Canada Agreement i.e. the Alaska Highway route. In
the face of the provision of the Northemn Pipeline Act and the U.S. /Canada
Agreement, a treaty with the force of law, 1t 1s difficult to see how the
National Energy Board could entertain applications either for alternative
pipehine routes for delivery of Alaska gas through Canada or applications by
companies other than Foothills following the Foothills highway route for
delivery of Alaska gas through Canada.

Given the above we may well ask what remains to be done before the project
can proceed?

First of all, we do not have a commercial arrangement negotiated with the
Alaska North Slope producers or other shippers. Achieving this commercial
arrangement 1S our number one priority. We are confident that the mutual
interests of all sides will ultimately lead to satisfactory arrangements.

Following the successful completion of such a commercial agreement, there
are a number of terms and conditions that must be satisfied. These are set

- out 1n the Northern Pipeline Socio-economic and Environmental Terms and

Conditions. It 1s our view that the terms and conditions are broad enough to
accommodate modern environmental, engineenng and construction

12
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practices. In fact, we addressed this issue when we pre-built the southern
portion of the Alaska Highway Project pipeline.

Detailed design and engineering work also must be completed and approvals
must be obtained from the Northern Pipeline Agency. It is this mechamsm
that I referred to when I indicated that we had a “fast track” regulatory

process.
The Yukon Right-of-Way

I will take a few minutes to describe the status of our night-of-way through

‘the Yukon. Foothills has been granted an easement 1n the Yukon. The

current term of the easement is September 2012 and provisions are in place
to renew the easement for a further term of 24 years. It 1s important to note
that the easement is protected under the Encumbering Rights provisions of

‘the Umbrella Final agreement which has been signed by the Government of

Canada, the Government of the Yukon and the Yukon First Nations. The
Final Settlement Agreements that have been negotiated with the Yukon First
Nations contain specific provisions relating to the easement. In addition, the
compressor stations locations and permanent access to the proposed stations
are protected.

-

What does this mean? From our perspective this translates into certainty of
land tenure and a significant timing advantage. Foothills has developed an
excellent working relationship with the Yukon First Nations over the years
and we are building on that relationship. Like the Canadian “certificates” the
easements also constitutes an important asset. An asset not easily replicated.

Conclusion '

Let me ﬁummaﬁze and focus on some of the key points.

Foothills is a company with real pipelines and real customers.

When combined with our shareholders TransCanada and Westcoast, we
transport 20% of all the natural-gas consumed in the United States. And we
have the know-how and the where-with-all to build the Alaska Highway
Pipeline.

We have been involved in this project for 25 years.

13
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We and our former partners have invested heavily to achieve the permits,
certificates, rights-of-way and much of the engineering on the Alaska

Highway pipeline.

A basic message that I want to leave with you 1s this, we have a...very
unique and solid regulatory framework, 1t 1s a very valuable framework 1n
terms of saving money and avoiding costly delays when building a pipeline.
It is more than a collection of permits. It is a package, designed specifically
to expedite building the Alaska Highway pipeline.

This framework can neither be duplicated nor terminated easily. It 1s a one-
of-a-kind regime. [ urge all Alaskans to take full advantage of it.

Finally let me raise one other 1ssue and that 1s the matter of the pipeline
route decision. Before we can move from discussion to action this must be
resolved. Anything this commuittee can do to bring clarity to the routing
debate will be a positive development.

Ulumately all stakeholders must find some common ground and go forward.

-~

So where do we go from here?

A commercial agreement between pipelines and producers is the next major
mile post for the Project.

Once a satisfactory commercial arrangement is achieved ... the flag drops;
from that point on we believe that our regulatory framework will allow

“shovels to be in the ground” within 24 months.

This 1s a very large project. It will involve many companies. It will cost a lot
of money and there will be lots of 1ssues to address and benefits to share.

Foothills and its shareholders intend to be major players in the development
and operation of this important pipeline and we believe that we bring value

to the Project and value to Alaska.

Thank you, and I am now prepared for questions.

14
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1999 IN REVIEW

Capacity

Installed generating capacity of the total electric utility industry totaled 677,020 megawatts
as of December 31, 1999. This was a decrease of 7.1% from 1998 capacity. This decline
in capacity is attributed to 55,070 megawatts of capacity from electric utility plants that
were sold and reclassified as non-utility plants. In addition, 180 megawatts of capacity
were retired during 1999. The investor-owned electric utility industry generating capacity
declined 9.7% which is also largely attributed to the sell-off of capacity to non-utility plants.
The New England and Middle Atlantic regions showed the largest declines in investor-
owned electric utility capacity at 42.3% and 33.2%, respectively.

Generation

Total electric utility industry generation was 3,173,671 gigawatthours in 1999, decreasing
1.2% from the previous year. The investor-owned utility industry generation portion
decreased 1.9%, falling to 2,444,435 gigawatthours.

Tota! electric utility industry generation from coal decreased 2.0% in 1999 while electricity
generated from fuel oil showed the largest decline at 24.7%. Electric power generated
from hydro sources declined 3.4%. Conversely, nuclear power generation increased 7.6%
over 1998 generation.

The share of total electricity generated from coal decreased slightly, from 56.3% in 1998
to 55.8% in 1999. The share of electricity generated from gas also decreased slightly,
while nuclear fuel increased to 22.8% as compared to a 21.0% share in 1998.

Customers and Revenues

Total sales to ultimate customers for the total electric utility industry were 3,264,997
gigawatthours in 1999. This was an increase of 0.7% over 1998. Sales by the investor-
owned segment rose by 1.8%, t0 2,471,793 GWh.

The average number of ultimate customers for the total utility industry increased by 1.5%
over 1998, totaling 127,002,519 for 1999. The investor-owned segment mcreased by
0.8%, to 93,696,883.

Total industry revenues from sales to ultimate customers for 1999 decreased 0.8% to
216.7 billion dollars. The investor-owned segment showed a slight increase of 0.2%, to
$168.8 billion.

The average revenue per kWh sold to total ultimate customers in 1999 was 6.64 cents for
the total industry and 6.83 cents for the investor-owned electric utilities.

EE! Advance Release - Copyright (c) 2000 EEI
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Financial

Tota! assets of the investor-owned electric utilities rose from $671.8 billion in 1398 to
$736.0 billion in 1999, an increase of 9.5%. Investor-owned electric utility operating

revenues rose by 11.4%, to $328.9 billion in 1999. Total investor-owned electnic utility
operating expenses increased by 12.5%, to $293.6 billion.

The 1999 consumer price index for electricity was 126.5. The producer price index for

electric power was 129.0.

1999 AT- A- GLANCE

Total Electric

investor-Owned

Total United States - 1999p Utility Industry Electric Utilities .
installed Generating Capacity 677,020 MW 485,272 MW
Generation* 3,173,671 GWh 2,444,435 GWh
Energy Sales to Ultimate Customers 3,264,997 GWh 2,471,793 GWh
Uttimate Customers 127,002,519 93,656,883
Revenues from Sales to Ulimate Customers $216,711.904 000 $168,785,265,000
Average Revenue per kWh Sold 6.64¢ 6.83¢

Average Annual kWh Use per Customer 25,708 kWnh 26,381 kWh
Average Annual Revenue per Customer $1.706.36 $1.801.40

p Preliminary.

* Generation data is final.

kKWh = kilowatthour.

MW = megawatt = one thousand kilowatts.
GWh = gigawatthour = one million kilowatthours.
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INSTALLED GENERATING CAPACITY
Total Electric Utility Industry -1999p

By Ownership

Investor-Owned
71.8%

/
“ . .
>/ Municipals
o~ o
'Federal
11.1%

State Projects, PPD's
55%

By Type of Prime Mover

Conventional Steam=
70.3% T
P

p Preliminary. '

+ Includes Combustion Turbine and Combined Cycle Plants.

* Includes Interna! Combustion, Wind and Solar.

Note: Sum of components may not add to 100% due to independent rounding.
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4 TABLE 1 Advance Release/2000 Ediion

INSTALLED GENERATING CAPACITY IN THE UNITED STATES
Megawatls (Nameplate)

trvestor- Governynent Total
At Owned and Total Electric Non Utiity United
December 31st Utikties Cooperatives Utiy industry Sowrces Stxtes
1999p 486,272 180,747 . 677,00 175,493 852513
1998 538,785 189,997 728,763 86,650 828 432

Note: Total may not equal sun of components due to independert founding.
1989 cata based on 1999 capaclly additions, retirements and plants sold to non-utiities reported to the U.S. Department of Energy
as of March 2000.

Presminary. .
gams:U.S.DeparﬂrmﬂotEmgy. Energy information Administration. “Monthly Power Planl Report” (EIA-733),
~Annual Electric Generator Report” (ELA-860), “"Arnnual Electric Utilty Report® (EIA-861), Edison Electric institute and
RD! PowerDat.

TABLE 2
T ——
INSTALLED GENERATING CAPACITY

TOTAL BLECTRIC UTILITY INDUSTRY
By Ownership and Type of Prime Mover Driving the Generator
Megavatts

(Nameplate)
Totad State

Electic investor- Projects,
At Utiity Owned Municipal Pubiic Power

December 31st Indusiry Utiities Cooperatives Utihes Federal Destricts

TOTAL {Capacity of Genesators Driven by Al Types of Prime Mover)
1999p. . . . 677,020 486272 3,057 £ 282 74,969 37,459
1998. . . . . 72,7 538,785 29,868 47812 74,968 37,348
HYDRO (Capacity of Generators Driven by Water Wheels and Turbines)
1999p. . . . 83,63 27,897 1,156 s 527 40,765 14,278
1998. . . . . 91.156 29,580 1,048 5527 40,765 14236
CONVENTIONAL STEAM+ (Capacily of Generators Driven by Steam Engines and Turbines)

199%p. . . . 475,658 364,866 29,600 I o 25,748 17,462
1998, . . . . S22.634 412307 2852 38,612 25,748 17,445
NUCLEAR STEAM (Capacity of Generators Driven by Nuciear Reactors)
1999p. . . . 102,244 88,850 - - 8,480 4951
1998. . . . . 104,757 01,962 - 8443 4,951
INTERNAL COMBUSTION (demwmmm)
1999p. . . . 9,469 4651 299 3,751 13 (45
1998. . . . . 10214 5528 296 3,671 13 706
WIND (Capacily of Generators Driven by Wind Turbines)
1999p. . . . 18 6 . 2 - 10
1998, . . . . 15 6 * 2 to- 7
SOLAR (Capacily of Generators Driven by Photovoltaic or Sotar Thermal Energy)
1999p. . . . s 2 - . - 3
1998. . . . . N 2 - . - 3

MTﬂmmqﬂdeMbmm

1959 data based on 1999 capacity additions, retirements and plants sold to non-utiities reported to the

U.S. Depastrnent of Energy 8s of March 2000.

p Prefiminary.  * Less than five hundred kilowatts.

+ Includes Cambustion Turbines and Cambined Cydle Ptants.

Sources: U.S. Department of Energy. Energy Information Administration. "Annual Electric Generator Report™
EW“MMU&VRMMY)
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INSTALLED GENERATING CAPACITY BY STATE
At December 312, 1996 and 1999p - Megawaits (Nameplate)

Total Electric Utlity Industry investor-Owned Eiectric Utiites
State/Division 1999p 1998 1559 1996
Total Unlted States 677,020 728763 486,272 538,785
Maine 358 1457 333 1.2
New Hampshire 2,426 2426 2,282 2282
Vermont 886 886 T97 797
Massachusetts 2,174 3269 1,264 2,359
Rhode Istand 8 8 6 6
Connecticut 2,780 5540 2632 5792
New England :Xcr] 13985 7314 12,668
New York 18,786 2163 7,027 20,405
New Jessey 12,712 14216 12614 14,118
Pennsytvania ' 28,006 36817~ 28,010 36,791
Mickila Allantic 59,534 83,196 47,652 71314
Ohio 29,041 28,963 26,477 26,477
Inckana 22,488 2,488 20,434 20,434
1Bnots 18,039 RS0 17477 33,160
Michigan 24,506 23879 2333 21,691
Wisconsin 11,974 11958 10,779 10,778
East North Central 106,048 120,908 97 500 112,740
Minnesata 9,361 9356 7834 7834
owa 8,885 8863 742 7.482
Missouri 17,711 17459 12,427 12,47
North Dakota 4,641 4,641 826 826
South Dakota 2973 2973 1,040 1,00
Nebrasia ‘ 6,004 6,003 - -
Kansas 10,595 10,568 7.955 7.95
West North Central 60,170 59,863 37,533 37,583
Delaware 2233 2253 2,087 2,087
Marytand 11,745 11,762 11,581 11,600
Destrict of Cokumbia 868 868 868 868
Virginia 16,245 16,245 15,517 15,517
West Virginia 15,167 15167 15167 15,167
North Carolina 2178 2013 29,221 21,056
South Carofina 18,781 18,724 14,690 14,635
Georgia 24624 24624 18,816 18,816
Flonda 40202 40421 31,844 31,374
South Atlantic 152,102 152116 137w 131,120
Kentucky 16,320 15671 9,068 8,740
Tennessee 19,544 19,544 - -
Alabarma 22.986 2563 12,966 12,760
Massissippi 7387 7387 6517 6517
East South Central 66,246 65,164 28,552 28 018
Anansas 9,961  98; 6.640 6,640
Louisiana 18 962 18,982 15,108 15,108
Oidahoma 13,451 13,451 10,061 10,061
Toas 67623 67623 55,482 55,482
West South Central 110,038 109,930 87292 87,232
Montara 2,096 5,084 657 3.645
Idaho 230 230 1,628 1,628
Wyoming 6,287 6284 | 4327 4327
Colorado 7,530 7337 - 4265 4,137
New Mexico LW pAl 5173 4,435 4,435
Arzora 1650 16543 . 8223 8223
Utah S3n 5311 2,73 273
Nevada 5.901 5.901 4,180 4,190
Moundain 51,795 54576 0518 33718
Washington - 24,686 24,679 2,798 2.800
Oregon © 9807 9,807 3,016 3016
Caitfornia ‘2432 0,852 10,385 16,985
Pacific 58,846 5,439 16,200 22.804
Alsla 1929 1925 283 244
Howai 1,680 1,680 1,680 1.680
Alasia & Hawai 3610 3,606 1,924 - 1.925

Note: Total may not equal sum of components due to independent rounding.
1999 data based on 1993 capacily addiions and retirements reported to the U.S. Department of Energy as of March 2000.
‘See Table 2 for additional foothotes.
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[ TABRLE & Advance Release/2000 Edtion
UTILITY GENERATING CAPACITY SOLD TO NON-ELECTRIC UTILITY GENERATORS DURING 1833

By State and Utiiy Type

Mogaatts (Narnepiate)
Total Electric  investor-Owned Subtotsl  Municipal Power Districts
Calfornia . .. ........ 6.600 6.600 - . - - .
Connacticat . ... ..... 3,160 2180 - - - - -
o U 6% - - 633 &9 - -
e S 1585 15858 - - - - .
Mae L ... 1,09 1,09 - - - - .
MIYRNG . ... ... .... 19 19 - - - - .
Massachusetts . .. .... 1,057 1.057 - - . - -
Montarns . ...ooouce.s 2.963 2.958 . - . . -
NowJorsey . _........ 1,504 1,504 . - - . -
NewYork .......... 132363 13363 - - - - -
Pennsytania _ .. ..... 8781 8781 - - . - -
'''' gon . ... ... 1 1 - - - - -
Totad 54431 - 639 638 - -

56,070
Note: Total may nat aqual sum of components due to independert rounding.

INSTALLED GENERATING CAPACITY
Non-Electric Utility Generators

Megawatts (Nameplate)

120.000
160.000 S
140,000 A
120,000 : _
100.000 : L
S
0.000 : . —
i Lo
60.000 : —_— : —
H :
: ! : :
: ‘ : T ! : { .
40000 —r  — i - —
& : : - : : :
20,000 . ‘ : : - . ’ _ —

i

1994 . 1995 1996 1997 1998 1999p

p Preliminary.
Source: Edison Electric Institute's “Capacity and Generation of Non-Utility Sources of
Energy * and RDI PowerDat
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GENERATION
Total Electric Utility Industry -1999

By Census Division

New England Pacific~
1.4%9%;, 8.2%
Middile Atlantic \ / Mountain
9.4% SN - 9.3%

17.3% 7 14.2%

‘East South Central
10.0%

West North Central <
8.5%

‘South Atlantic
21.7%

By Energy Source

Coal

Y Hydro & Other

9. 5%
9.3% Nuclear Fuel
22.8%
TIncdludes Alaska & Hawai.
TIncludes gecthemal, wood. waste, wind, and solar.
Note: Sumn of components may not add to 100% due to independen: rounding.
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8 TASLE 8 Advance Release/2000 E dition
ELECTRICITY MADE AVANLABLE IN THE UNITED STATES

Gigawatthours
Generation
] Total Net Estimated

investor-  Government  Electric Total tmports Total Population+ KWh

Owned and Utilly  Non Utilly Unied of Blectic  Avaiable  (Thousands) Per

Year Utities  Cooperatives industry  Sources States Eneygy nUS. {Juy 1) Pesrson
1999 244443 729236  31736N NA 3473671 ° 28,320 NA 272691 NA
1938 24029X 719251 322171 S13775 3725946 28908 3 TSAASS 210243 ¢t 13834

Note: Tetal may not equal-sum of components due to independent rounding.

0 U.S. Department of Commerce. Bureau of Census estimates;. exciudes Amad Farces overssas.

* BExciudes hon-ubity gources.

p Prefiminary. NA Nol Avallable. r Revised.

Sources: U.S. Department of Energy. Energy information Adminisiration. “Monthly Power Plant Repart” (E1A-758) and Edison
Blectric institute.

TABLE 12
GENERATION
TOTAL ELECTRIC UTILITY INDUSTRY
By Ownership and Type of Prime Mover Driving the Generator
Gigawaithours

Total State
Blectric Investor- Projects,
Utiy Owned Subtctal  Municipal Public Power
Yexr Inchustry Utiidies Cooperatives Government  Ukilities Federal Districts
TOTAL (Generation by Al Types of Prirme Mover)
1999, ... 3,173,674 2444435 140,613 588623 122882 291,044 174,697
1998.... . 3212174 2492918 146255 5729008 118520 284,494 169,984
HYDRO (Generation of Generators Driven by Waler Wheeis and Turbines)
1999, . 293,531 62,954 a7 230,000 18,684 151,772 59,544
- S 304,403 76,534 1,142 226,726 17.041 147291 62,394
CONVENTIONAL STEAM (Generation of Generators Driven by Steam Engmnes and Turbines)
1999 . 2,182,725 1,730,989 139,481 282255 100,399 N0V 85,113
1998 .. 2.232,189 1,815016 144,944 2230 100,754 91,656 79,820
NUCLEAR STEAM(GumatxxudGerumDrmbymRM)
1999, .. 725,037 649,484 75,553 - 45519 30,004
1938 ... 673,702 600,332 ' 73.310 - 45547 21,763
INTERNAL COMBUSTION (Generation of Genemus Driven by internal combushan Engines)
1999, ... 1,952 850 195 807 - 6
1998 o 1,871 g75 169 m m - 7
WIND (Generation of Generators mqmmtims)
1988 < 17 - ] - -
1998 . 3 * 3 3 * -
SOLAR(GauahdeermstenbyPMmdSohrMmlEmgy_
199 . 2 2 - -
1998 3 1 2 2 - -

N@Tﬂmmm::ndmdwbmm
* Less than five hundred thousand kilowatthowrs.
Source: U.S. Department of Energy.  Energy Information Administration. “Monthly Power Ptant Repart” (EIA-739).

TABLE 14

GENERATION IN PERCENT OF TOTAL
TOTAL ELECTRIC UTIITY IRDUSTRY
By Ownership and Type of Prime Mover Driving the Generator

Govermn- Govern- Govern-

investor- Coopera- ~ ment- investor- Coopera- ment- Irvestor- Coopera-  ment-

" Year Owned tves Owned | Total Owned tves . Owned Yol Owned tives Owned
TJOTAL+ : HYDRO CONVENTIONAL STEAM

1999 77.0% 44% 185% 93% 20% % 72% 678% 545% 4.4% 89%

1998 77.6% 46% 17.8% 95% 24% “% 7.1% 635% S56.5% 4.5% 8.5%
NUCLEAR STEAM INTERNAL COMBUSTION

1999 . 22B% 205% - 24% % “% % 5

1998 1.0% 187% L - 2.3% % ~% % <~

+ Inciudes generation by wind and solar.
© Less than one-tenth of one percent.
Scuee.US Department of Energy. Energy Information Administration. “Morthly Power Plant Repart” (E1A-759).

EE) Advance Release - Copyright (c) 2000 EEI 1953

DOE003-0597



GENERATION BY STATE
1999 and 1998 - Gigawatthours
Total Electric Utilty industry Investor-Owned Electric Ubities
Stale/Division 1999 1998 1999 1988
Total United States 317367 32NN 244485 2,42 920
. Maine 118 3,549 1,186 3,563
New Hampshire 13,876 14,238 13,876 14238
Vermont 4735 4,394 4,40 4203
Massachuseits 4,360 26,037 3, 317 24899
Rhode istand 9 2,081 2,061
Connecticad 20,484 15123 20,474 15,108
New Engtand 44,653 65,401 43,304 64,042
New York 97,009 115,840 62,012 76,386
New Jersey 38,868 35911 38,6824 35,633
Pennsylvania 161,596 173,903 161,538 173,809
Widdie Alantic 297,473 325,655 262374 286,007
Ohio 140,912 146,448 138,359 143,848
indiana 114,183 112772 104,904 103279
15nois 149,808 131,774 146,162 121528
Michigan 87,875 85,146 83489 80,860
Wisconsin 54,704 52529 49 568 47,941
East North Ceatral 547 482 528,169 S22 482 S03 456
Minnesota 44,154 43977 43288 42,964
fowa 37 32 37,005 34838 34,867
Missouri 73,505 74894 5132 53402
North Dakota 31,260 30,519 3447 3230
South Dakota 10,557 9,089 3pss 3316
Nebrasia 29,961 28,720 - -
Kansas 42,003 41,431 6657 35778
West North Centra! 268,492 265,766 173.427 172,846
Dedavare 6,230 6,318 6,056 6,165
Maryland 49324 48 514 49,318 43,505
District of Coumbia 220 244 20 244
Virginia 65,071 63,815 64,735 63114
West Vicginia 91,678 88,605 91,678 83,605
North Carolina 109,882 113,112 108,756 111598
South Carolina 87,347 84,397 69,413 66,763
Georgia 110537 108,717 108,851 105697
Florida 166,914 169,447 128,185 120,578
South Altantic 68722 684,168 627 232 62570
Kentucky 81,658 86,151 45,947 44,496
Tennessee 89,683 94,143 - -
Alabama 113,909 113,394 70,636 71,449
MasSissippl 212 31,92 29,304 28,810
East South Central 317,462 325,679 145,887 144 705
Arkancas 44,131 43,199 40,890 39,682
- Lousiana 64,837 66,107 51,965 54,153
Oidahorma 50,279 51,454 35,606 36,871
Texas 292,458 293,068 248,323 251,966
West South Central 451,705 453 829 378,804 382672
Montana 21,597 27817 21624 22,008
idaho 12456 11,978 8,478 8,652
Wyoming 2951 44,609 2,774 31,081
Colorado 36,167 35,471 20,580 19,731
New Mexico 31,654 31,08 627 29,618
Arizona 83,096 81,209 4614 44,758
Utah 36,071 35,160 18,706 17,720
Nevada 26,406 26,553 BT 23,460
Mountain 296,478 294,206 196,650 196,978
Washington 112072... 97128 15,002 15,306
Oregon 51,698. a6 352 15,463 15,806
Cafifornia 87875 114,928 - §7.119 81275
Pacific 251,645 258,406 87,674 112387
Alasika 4,609 4530 149 147
Hawai 6,452 6.301 6,452 6,201
Alaska & Hawat 11.064 10,891 6,601 6.449

Note: Total may not equal sum of components due to independent

rounding.
Source: U.S. Department of Energy. Energy Information Administration. “Monthily Power Plant Report” (EIA-758).
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10

WEEKLY ELECTRIC OUTPUT AND INDEX

TOTAL ELECTRIC UTRITY INDUSTRY
{Excluding Alaska and Hawai)
Gigawatthours
Weeidy Electric Outpt
Percent
Week Week Week Change Weeildy Index+

Numnber Ended 1999 Ended 1998 99/98 1939 1998
1 Jan 2 64,171 Jan. 3 61,946 36 149 145
2 9 70,366 10 61.852 138 156 139
3 16 68 436 17 5011 38 150 148
4 z 63,563 24 65,196 25 139 144
5 . 30 64,258 31 _64,547 (0.4) 144 145
6 Feb. 6 65,044 Feb. 7 64,50 02 145 146
7 13 83977 14 64,408 ({14 15 147
8 20 64,4904 2 62,699 27 151 146
9 r 66347 28 61,327 82 158 146
10 Mar. 6 63,625 Mar, 7 61,959 27 154 150
11 12 65,531 14 64,300 18 164 161
12 20 62378 2 61,674 1.1 156 154
13 i 60,520 p.:] 59,649 15 158 153
14 Apr. 3 58,622 Apr. 4 58,605 {©.1) 154 13
15 10 58,742 11 56,251 44 185 148
16 17 59,234 18 56,175 54 156 148
17 24 58,935 > 56527 43 154 146
18 May 1 58,751 May 2 56,601 38 152 145
19 8 59,075 9 58,363 12 151 148
2 15 60,227 16 60,832 Qo0 150 150
21 z 61,823 = 64,533 42 = 156
2] 2 62.87 0 64,258 28) 155 156
23 June 5 64,740 June 6 66,333 2.9 154 154
24 12 7N 13 64,274 120 163 143
P~ 19 656,604 2 70,13 S8 140 147
% .3 70,063 n 77,400 9.5) 148 163
F1j July 3 74,630 July 4 72,841 25 158 154
28 10 77,746 11 73,856 $3 157 147
2 17 7399 18 77565 (4.6) 144 153
X 24 81,144 b3 79,676 1.8 158 156
31 3 84,773 Aug 1 76,391 110 165 150
R Aug 7 79,240 8 75.425 S 158 151
3 14 79,310 15 72,784 20 155 152
k2 21 77982 = 76283 22 185 151
35 28 77,050 2 80,335 “.1) 154 160
6 Sept. 4 74253 Sept. S 75,728 1.9 158 162
37 11 73,044 12 69,817 49 157 12
38 18 67 19 71,953 (6.6) 150 163
k] -] 63.508 P ] 68,881 _(78) 149 164
0 Oct. 2 65,869 Oct. 3 67,849 <9 157 164
41 9 62576 10 63,058 (0.8) 152 156
2 ¥, 16 64,792 17 61,583 52 159 152
Q 3 62,696 . 24 60,858 30 154 151
44 30 62,561 A 81,12 22 153 154
45 Nov. 6 62.748 Nov. 7 681517 19 150 148
46 13 62,652 14 61,761 14 149 148
2 14 2 63,604 21 681512 37 153 148
43 7 60,765 28 58,73 34 146 122
43 Dec. 4 65,608 Dec. S 60,029 93 156 142
S0 11 67,347 12 63,764 56 155 146
51 18 62,160. 19 65,135 46 156 147
S2 25 67,900 26 5.747 A3 165 158

m:wmwmsmwdmwwmmmmmammmm
generated by each respondent utilty plus energy received from others less energy defivered for resale. These fipres are
based on the reports of investor-owned utiities, lrpe municipa! systems, and state and Federal agencics.
+ Seasonally adjusted - 1382 average = 100.
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Ad e Rek mm TABLE 23

SOURCES OF ENERGY FOR ELECTRIC GENERATION
TOTAL ELECTRIC UTILITY INDUSTRY
By State and Energy Source
Year 1999 - Gigawatthours
State/Division Total Genaration Coa! Fuel OR Gas Nuclear Fuel Hydro Othere
Total United States 3473671 1.771.6€27 a2 9877 254,743 725,039 293,92 5,350
Maine 1,189 - 673 - - 516 -
New Hampehire 13873 337 1486 45 8,676 339 -
Vermont . 4734 - 2 18 4,059 21 214
Massachuselts 4360 1,074 300 865 1831 189 -
Rhode lstand 9 - 9 - - - -
Connecticut 20,484 - 5,794 1,180 12,675 368 467
New Engtand 44 549 4,401 8,284 2,100 27.341 1,833 681
New York s7.011 10,849 11,735 16,834 37,019 20,124 350
New Jercey ‘ 38,868 6388 5 . 3122 28,971 (145) -
Pennsyivania 161,597 85,952 2692 913 70,885 1,155 -
Middle Alandic 297,476 103289 14,955 20,889 136,875 21,134 0
Ohio 140,912 122 846 474 747 16,422 43 -
Indiana 114,184 112,884 267 [.vg} - 407 1)
Rinois 149,808 64,958 k<< 30482 81,356 5 67
Michigan ) 87,875 69,138 1263 2448 14,51 435 -
Wiscorsin 54,705 39977 143 1013 11,495 1734 <7 <]
Eact North Central 547, 454 409.803 2 480 7871 123,864 3.051 415
Mznesota 44,154 28,959 o] 23 13316 857 417
jowa 37,034 31,046 ’ 128 4l 3,640 31 n
Mmsourt 73,506 61,250 281 1,507 8,587 1,740 S0
North Dakota 31259 28,610 40 (v} - 2,608 -
South Dekota 10,556 3,674 24 181 - 6,677 -
Nebraska 29,981 17,7954 29 48 10,091 1,719 -
Kansas 42,003 29,649 3n 2 886 9,157 - -
West North Cendral 268,489 201,882 835 5,899 44,791 14533 489
Delaware 6,239 2,762 1,234 2243 - - -
Maryand 833 29,32 3,897 1340 13312 142 -
District of Cokumbia 30 - 230 - - - -
Virginia 65,071 31,743 3,035 2,800 28,301 (608) .
West Vipinia 91,678 91,152 186 - 37 - a3 -
North Caroina 109,883 68,569 284 814 37524 2,654 38
South Carolra 87,348 35,246 301 kord S0814 650 15
Georgia 110,537 74,068 663 1,654 31,478 2674 -
Forida 166914 64,982 34,396 35,783 31526 140 81
South Atfantic 687,223 397,874 44.226 44.799 192 955 7235 134
Kerducky 81,659 78,545 104 453 - 2557 -
Tennessee 89,683 55,221 S M4 212 6,499 -
Alabama 113,909 nA 154 1,882 30,802 7.760 -
Mississippl 221 13,037 3,141 7.605 8428 - -
Ea¢t South Central 317,462 220,024 3,901 10,174 66,547 - 16,816 -
Arkancas 44,131 24,612 141 3,765 12,920 2633 -
Louisiana 64 837 21,168 397 30,162 13,112 - -
Oudzhoma $0.219 30,583 8 16,614 - 3,068 -
Texas 292,458 138,077 146 116358 9§,760 1,117 -
West South Central 451,705 214,443 652 166,899 2,792 6,879 -
Montana 27.598 15,982 15 2 - 11,581 -
idaho 12,456 - . - . 12,456 -
Wyoming £2.951 41,719 45 16 - 1,170 -
Colorado 36,167 32,605 2 2,030 - 1,480 -
New Mexico N6s5 28 088 0 3263 - 248 41
Arizona 83,006 37,804 46 4557 30,416 10,083 -
Utah 36.072 34,125 2 815 - 1,247 156
Nevada 26,485 16,908 B 6,735 - 2,807 -
Mountain 296,480 207 401 243 17,156 30,416 41,067 197
Washington 112,072. 8,656 10 578 6,086 96,472 27
Ovregon 51,6899 .. 3,698 8 2,78 - 45234 .-
California 87,872 - - xR 12973 372 38,842 2633
Pacific 251,643 12,354 70 16.310 39,458 180,548 2503
Alska 4,609 156 768 2,657 - 817 181
Hawai 6,448 - 6,420 - - 19 .
Alaska & Hawai 114,057 156 1.227 2.657 - 836 181
i«te. Total may not ett? &sum of components due :nd
s e geothermal, , waste, and solar. { ) Denotes negative value.
Source: U.S. Department of Energy. Energy information Administration “Morthly Power Plant Report™ (EIA-759).
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12 TABLE 24 Advance Redease/2000 Edtion
SOURCES OF ENERGY FOR ELECTRIC GENERATION
TOTAL ELECTRIC UTILITY INDUSTRY
By State and Energy Source
Year 1999 - Percent of Total
State/Divieion Total Generation Coal Fuel O Gas Nuclear Fuel _Hydro Other+
Total United States 100.0 % 558 26 93 8 9.3 02 %
Maine 100.0 - 56.68 - - 434 -
New Hampehire 1000 24.0 n7 . 03 (>33 24 -
Vermont 1000 - 05 04 857 89 45
Massachusetts 100.0 246 69 199 43 43 -
Rhode Istand 100.0 - 1000 - - - -
Connecticit 1000 - 283 58 619 18 23
New Engiand 100.0 99 18.6 4.7 612 4.1 15
New York 100.0 113 124 17.4 B2 0.7 0.4
New Jersey ‘ 100.0 164 14 8.0 745 (0.4) -
Penneylvania 100.0 532 1.7 06 439 07
Middie Atlantic 100.0 4.7 5.0 70 460 71 0.1
Ohio - 100.0 g72 Q.3 as 1.7 03 -
Indiara 100.0 989 02 oS - 04 .
Hnois 100.0 434 02 20 543 - ©
Michigan 100.0 8.7 14 28 16.6 [+ X3 -
Wiconsin 100.0 731 03 19 21.0 2 06
East North Central 100.0 749 05 1.4 6 0.6 0.1
Minnesota 100.0 656 02 12 02 19 [+ X)
lowa , 100.0 863 a3 10 98 25 0.1
Missouri 100.0 833 04 22 1.7 24 0.1
North Dakota 100.0 915 0.1 © - 83 -
South Dalota 1000 ¥ .} 02 17 - 633 -
Nebrasia 100.0 594 0.1 12 3.7 57 -
Kansae 100.0 706 0.7 (3] 218 - -
West North Central 100.0 752 a3 22 16.7 54 02
Delaware 100.0 43 19.8 36.0 - - -
Marytand 100.0 585 79 27 210 29 -
District of Columbia 1000 - 100.0 - - - -
Vigna 1000 488 47 40 435 (0.9) -
West Virginia 1000 994 02 d - 03 -
North Carolina 1000 624 03 Q7 341 24 .
South Carolina 100.0 404 a3 04 582 Qaz *
Geargia 1000 670 0.6 15 285 2.4 -
Florids 1000 339 X6 21.4 18.9 01 e
South Attantic 100.0 579 6.4 65 28.1 1.1 ¢
Kentucky 1000 962 o1 06 - 31 -
Tenncssee 100.0 61.6 06 03 304 72 -
ARbama 1000 643 0.1 1.7 271 6.8 -
MessiSSIDDI 1000 405 98 236 262 - -
East South Central 100.0 693 12 32 210 53 -
Arkansas 100.0 558 03 85 23 6.1 -
Lovisiana 100.0 6 06 465 202 - -
Olkdahoma 1000 608 . 330 - 6.1 -
Teas 100.0 4712 . 38 126 04 -
West South Central 100.0 415 02 36.9 138 15 -
Mortana 100.0 579 0.1 0.1 - 420 -
daho 1000 - * - - 100.0 -
Wyoming 100.0 97.1 0.1 . . 27 .
Colorado 100.0 902 01 8.7 - 4.1 -
New Mexico 100.0 887 0.1 103 - 08 0.1
Arzora 100.0 457 01 s5 %6 129 -
Utah 100.0 94.6 0.1 14 - As 04
Nevade 100.0 (<t} 0.1 254 - 106 -
Mountain 100.0 70.0 0.1 58 103 138 0.1
Washington 100.0 7.7 . 05 54 86.1 02
Oregan 100.0 72 * 53 - 875 -
California 1000 - 0.1 148 3as.o 442 30
Pacific 100.0 49 * 85 15.7 .7 12
Abasla 100.0 A4 73 576 - 17.7 39
Hawai 1000 - 8.7 - - 03 -
Aaska & Hawad 100.0 1 4 5.4 24.0 - 76 1.6
Ndz Tota) not sum of

generation
L&sﬁmmmdone

Source: US. Depaﬂnuﬁolauny Energy Information Adminictration. “Monthly Power Plant Report” (ELA-755).
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Advance Releasae2000 Edition TABLE 26 13
CONSUMPTION OF FOSSIL FUELS FOR ELECTRIC GENERATION

TOTAL ELECTRIC UTILITY INDUSTRY
By State and Kind of Fuel - Year 1999

Coal Fuel OF Gas Net Generation
; (Thousand (Thousand 42- (Mison by Fuels+
Stata/Division Short Tons) Gallon Barreis) Cubic Feet) (KWh in Milions)
Total United States 896,616 148,668 3,125417 2,180,530
Maino - 1,188 - 685
New Hampshire 1,341 2,731 571 4,879
Vermont - 73 250 £2
Massachusetts 558 2,013 8823 4,048
Rhode istand - 18 - 12
Connecticut - 10,39 13076 7,076
New England 1.899 16,351 270 16,743
New York . 4411 20.838 181,171 40,014
Now Jersey 2582 1,215 2,596 _ 10,041
Pennsyivania 34338 5613 . 10,347 89,199
Middie Atlantic 41,33 27 665 24115 139,252
Ohio 52,133 989 11,507 124,117
Indiana 55,132 557 7.528 113,819
Binois 35,981 714 39,987 68,226
Michigan 33,748 2676 51,147 73,1432
Wisconsin 23,445 341 14,070 41,116
East North Certiral 200,439 5276 124.239 420,410
Minnesota 17,040 207 6,087 : 2,558
fows 20,065 334 5,482 32.500
Missouri 36,584 724 16,624 62877
North Dekota 24,343 81 - 2841
South Dakota 2,787 59 252 4,613
Nebraska 11,216 2 4,681 18,174
Kansas 18,882 640 36,347 .86
Waest North Central 13097 2117 71,743 208 948
Detaware 1.244 2,088 19,840 6,236
Marytand 10,928 7,355 16,491 M.712
District of Columbdia - 553 - 32
Virginia 12,422 4,963 23,417 37.3%0
West Virgina 36,294 21 384 91,843
North Carclina 26,498 [>vr] 9,429 60,576
South Carolna 13,661 811 5110 3B87T1
Georgia 31,503 1,428 20,502 76,023
Florida 26,081 57,060 30,19 135,507
South Alantic 158,631 75,201 415,334 487 333
Kentcky 37977 239 5,761 86,199
Tennessee 23209 1,048 3,454 55,940
Alzboma 33,416 295 20,885 75,229
M 6,033 5,196 101,349 24,163
East South Central 100,635 6,718 - 131,449 241 469
Arkansas 14,969 263 30,887 28,528
Lowsiana 13,883 862 317,911 51,538
Oklahoma 18,346 P 3 170,441 47,268
Teas 96,327 265 1,208,352 222577
West South Central 143,526 1,416 1,736 51 379,909
Morrtana 10,183 0 288 16,009
idaho - - - o
Wyoming 25,631 85 166 41,767
Colorado 17,707 . 76 13,705 34,057
New Mexico 16232 72 35208 31418
Arzoma 19,019 106 50,772 42,581
Utah 14,585 49 5,606 34,570
Nevada 7,760 74 64,994 23653
Mountain 111,127 492 170,739 224067
Washington 5,705 19 6.688 9,241
Oregon 2,153 15 23265 6,451
California .. - | <] 168,180 T 15846
Pacific  7.858 158 198,134 31,547
Alaska 194 2,283 30,353 4,408
Hawai - . 110 - 6.387
Alaska & Hawadt 194 13 414 30,353 10.795

Nots: Total may not equal sum of components due o independent rounding.

+ Exciudes geothermal, wood, waste, and nuclear fuesls, and inchxdes petroleum coks.

* Less than five hundred barrels.

** Less than S00 hundred thousand kilowatthours.

Source: U.S. Department of Energy. Energy infarmation Administration. “Monthly Power Plant Report” (EIA-759).
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14 TABLE 41 Advance Release/2000 Edion
ENERGY SALES
TOTAL ELECTRIC UTILITY INDUSTRY
By Stale and Class of Service
Year 1999p-Gigawatthours
Total to Street and
State/Division Cusiomers __ Residentia __Commercial Industrial Lighting Sales
Total Unked States 3264997 1,140,174 973,769 1,050,518 18,468 82,048
Maine 11,994 asn 3,299 4949 ig ;::
New Hampshire 9337 3421 3349 2,440
Vermont 5,409 1972 1,786 1,549 2 (<]
Massachusetts 49,051 16,568 21,538 10,312 485 148
Rhode tstand 6.927 250 2746 1,653 & 109
Connecticut 29202 11,055 11,746 5,895 203 a3
New England 111.919 30243 44m 26,59 885 720
New York 131502 40,682 53452 535 1215 10508
New Jersey 63,780 2,448 31,295 13,470 551 18
Pernsyhania 121,398 41,812 36,384 47958 59 87
Middie Atiantic 327,769 105,940 121,131 86,760 2325 11,613
Ohio 161,123 45,005 38,680 T3Ti4 840 2,884
Indiana K238 27,634 19,473 452838 385 15
Bincis 131,906 40,121 39,896 43453 1.004 7463
Michigan 101,425 30,136 M 3%.33% 628 02
Wisconsin 62,633 19,297 16,281 26,295 3 387
East North Central 550,056 162,190 148352 225,085 3220 11,195
Minnesota §7276 17,569 10,492 28,491 296 428
towa 37,600 11,985 8.077 16,237 184 1117
Missouri 65N 2578 24025 15956 297 nr
North Dakota 8213 3,308 2317 2208 61 378
South Dakota 7,879 3339 2275 1,886 74 305
Nebraska 23298 8.250 6,630 6.984 260 1,155
Kansas 34.438 11.962 12,138 9.858 193 285
West North Central 238,334 84,989 65,956 81.619 1.385 4385
Delaware 10,494 3376 3,244 3816 44 13
Marytand 58,320 2653 24,415 10,445 3ty 487
District of Cotumnbia 10,341 1.614 8,085 285 110 29
Virginia 90,819 35084 26,318 20220 a3 8.794
West Virginia 26,762 9,152 6242 11.270 7 21
Nocth Carokna 114,546 43,361 3819 35,329 453 1,584
South Carcna 73,085 23817 16,459 31916 159 ]
Georpia 11,720 49,975 2943 35,41 606 s
Florida 188,741 96,820 67,710 18,628 784 4738
South Atlantic 684,877 277,853 213,244 167,312 2954 7,465
Kentucky 76,39 21907 12.798 38,635 318 2.3
Tennessee 9,698 35,817 24,974 30,760 1,089 57
Alabama 795833 Pafvad 17,758 33,868 <] 42
Mississippl 2903 16,572 10,839 1470 24 s
East South Central 291.9% 101,524 66,369 118,005 2470 3,453
Arkansas 39,661 14,497 8,249 16.224 168 24
Louisiana 78,309 27002 17,367 31,50 383 2253 -
Oktahoma 48,186 19.725 12,526 13,304 244 23%
Teas 306,704 11,647 77,649 103,709 1.251 12,448
West South Central 472,660 172.872 115,792 164,540 2.048 17,610
Montana 13,684 3763 3331 6,466 54 270
daho 21,455 6,683 6.037 8.4TS 3 214
Wyoming 1.738 2,055 250 7018 n 150
Colarado 9,884 12279 16045 10,096 =6 65
New Mexico 18238 4,633 5734 - 6,247 118 1,448
Arzoma 56,165 21,848 18.540 12672 316 2,789
Utah 20847 5819 6,745 - 7.585 %5 603
Nevada 5204 8,053 5686 10,621 164 700
Mountain 207,445 65685 64.622 63.160 1,080 6,869
Washington 91,756 3,707 2,419 34,130 369 313
Oregon 45,489 47,688 14,179 13,198 197 6
Calfornia 28135 75.614 85,141 59,433 1,734 5212
Pacific 3653719 125,009 122,739 106,770 2,300 8562
Aasia 5128 1.787 2.319 &% z 167
Haweii 9,350 2,670 27191 3,824 & -
Alasia & Hawaii 14,477 4,457 5110 4650 2 167

M:T@lmquumdmubmm.

p Prekminary.
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TABLE 42

Advance Release/2000 Ediion
ENERGY SALES
INVESTOR-OWNED ELECTRIC UTILITIES
By State and Class of Service
Year 1398p-Gigaatthours
Total to Street and
. Uiirmate Highwary Other
State/Division Custormers Residential Commercial incustrial Lightihg Sales
Total Unked Stales 2471.73 821.267 785,848 798,339 11.442 54.837
Maine 11,543 3.605 3.291 4.5 47 7
New Hampshire 8.681 3,074 3,163 2319 36 91
Vermont 4,533 1,578 1,625 1,262 19 43
Massachusetts 42,856 14,90 20,412 .2 289 3
Rhode istand 6.9569 2,577 2,781 1,432 62 118
Connecticut 27,751 10,792 11,464 5,168 17 155
New Engiand 102,334 36.056 42736 2 495 625 422
New York 105,211 34,815 47531 19,348 476 3,041
New Jersey 68,525 23,43 31,429 13,162 486 15
Pennsyivania 125,045 40,485 B25 47,078 433 724
Middie Atiantic 298,782 88743 115215 79,588 9,456 3.780
Ohio 147,131 30,339 36,246 67.836 672 3,038
indiana 77880 20,483 16,721 40318 289 ]
HEnois 123,760 35,083 37.757 41,194 861 7,866
Michigan 92516 27,415 qN.,445 RI97S 473 207
Wisconsin 53,086 15,755 15,153 21,543 ragd 358
East North Central 494 374 139.075 137,32 203 887 2,571 11,537
Mennescta 39,769 9,083 6,258 24,056 158 214
lowa 28,916 7,990 6,362 13,536 126 82
Missour 43,126 18,352 19,267 10,838 m 448
North Dakota 4547 1,684 1,561 1,179 49 74
South Dakota 4,460 4,498 1,546 1,339 44 33
‘Kansas 25270 8,867 8229 7,011 144 13
West North Cendral 152,089 47,474 44223 57959 74 1,690
Delaware 8,400 2438 2,807 3,118 M 3
Maryland 55,107 20,845 23,712 9,938 269 349
District of Columbia 10,500 1,646 8212 263 a8 2814
Virginia 80.690 29,691 24547 16,966 308 8,160
West Virginia 26,808 9,245 6,290 11,185 68 2
North CaroBna 89,161 29,699 26,772 31,055 318 1315
South Carolina 48 522 138917 12,182 21728 112 585
Georgia 75.204 21,680 24579 28259 380 296
Florida 148,173 76,109 54213 12873 481 4,437
South Attantic 542,553 205269 183314 135,382 2079 16509
Kentucky 43,051 12,030 8,966 19,112 15 2788
Tennessoe 1,819 657 364 750 8 »
Alabarma 50,274 18,289 12,142 21,643 196 4
Msssissippi 21,345 720 6,771 6910 114 280
East South Central 116,488 247 28244 43416 £73 3111
Arkansas 24,870 8.521 6,268 9.633 120 328
Louisiana 68,153 20,643 14,714 30,045 24 2229
Oidahoma 38,968 13,605 10,015 10,713 117 2539
Texas 245458 82,001 63,702 88,775 925 9054
West South Central 375.568 124,969 94.798 140167 1,487 14,150
Montana 8,495 2429 2,836 3,098 44 [ -]
idaho 18,070 5623 5503 7507 3 1
Wyoming 8520 - 1,204 1,481 5,749 19 (4
Colorado 24585 7.463 11557 5230 172 17
New Mexico 13,013 3557 4252 4,408 86 710
Artzona 30,456 11,858 10,600 8,914 123 . 958
Utah 17.110 4476 5134 6,971 ) 4
Nevada 22,396 7699 5,303 8.613 145 638
Mountain 143597 44313 46.670 48.890 683 - 3,044
Washingion 30,294 13,414 10,732 6,033 102 14
Oregon kvi:ref 12217 11292 8,720 148 -
Cabfornia 172917 59,998 68,372 43,028 1,017 s
Pacific 236,188 06,229 90,397 57,781 1.267 516
Alasia 00 170 102 56 1 81
Hawad 9.410 2713 2831 3,798 s8 -
Alsia & Hawaii 9,820 2893 2934 3853 59 . 81

M:Tqummadmdmdmbmmﬂng.

p Predminary.
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TABLE SO

Advance Release/2000 Edtior:

ULTIMATE CUSTOMERS
TOTAL ELECTRIC UTRJTY INDUSTRY

By Stale and Ciass of Service-Average for Year 19390

Total Street and
Utimate Highway Othes
State/Division Customers Residential Commercial Industrial Lphtng _ Cusiomers
Total Uniled States 427,002.519 111,373,589 14,142,068 544,048 375,889 566,915
Maine 719,442 622,928 75,444 2,543 17,893 634
New Hampshire €25,086 533,104 83,048 3370 4,895 68
Vermont 04972 263 282 39,847 796 a3 654
Masgachuselts 2,848,776 2511,744 310,107 14,191 8.009 4726
Rhode isiand 472196 423,057 45,684 2,543 888 2
Connecticut 1514720 1,372,097 131,577 6,066 4,435 45
New England 6,505,133 5746213 685,706 29,508 36,573 7192
New York 8,604,738 7,582,619 965,004 8120 11,685 2,209
New Jersey 3560572 3123779 412,846 1313 10,759 54
Pennsylvania 5,621,370 4,984,799 597,485 29,156 8.636 1,283
Middie Attantic 17,786,681 15,701,197 1,975,426 51.412 31,090 26,556
Ohio $ 219,663 4652988 516,357 31,135 7562 1Men
indiana 2810047 2,500,533 281,504 18228 6533 3,18
Binois 5,371,507 4,825,341 513,035 5,424 6,111 21,596
Michigan 455605 4,066 976 4“1 2482 13,360 4,854 3zt
Wisconsin 2575874 2287554 260,391 6,119 6.238 6.173
East North Central 20533 144 18,353,791 2.027 619 74,266 31,298 46,170
Minnesata 2,778,578 2,019,085 25,358 11,128 6,155 16,841
lowa 1, 423542 1,22667 171,452 3,807 1,992 13625
Messouri 2,740,388 2,409,763 306,753 9,933 3,215 10,662
North Dakota ngn 289,152 41,790 1,887 869 4,185
South Dakota 380672 319,375 49,341 1,526 1276 9,154
Nebrasia 887,418 721,654 118,771 8,433 2,400 36,150
Kansas 1,335,053 1,127,898 182,414 11,162 657 122922
West North Central 9,399573 8,119.658 1,101,920 47,876 16,564 103,548
Detaware 368,456 329,624 37,367 574 699 193
Marytand 2,180,596 1,958,027 213,572 7.506 1.224 175
District of Colsmbia ns5n 196,757 26,788 1 3t 1
Viginia 3,048,857 2.704 859 296,821 - 5278 3,008 38,582
West Virginia 949,435 810,796 115179 11,291 1,254 1913
North Carofna 3,950,536 3,436,704 487 864 12572 10853 12553
South Carolina 1,939913 1,710,118 266,472 4803 5,421 13,09
Geargia 3,678,490 325493 382,427 11,856 9775 | 19497
Floricta 7,890,570 6,957,385 851,832 24,131 10,306 43916
South Aiantic 24,300,530 21,368217 2,678,319 78,055 Q611 133,328
Kentucky 1,985,533 1,731,940 224,299 6,940 9,269 13,078
Tennessee 2727 448 2,348,250 364924 1.7% 12,119 - 3
Alabama 2,220,357 1,902,682 00,125 6513 3073 7.964
Mississippi 1,340,352 1,145,761 180,241 4552 23 6.476
East South Certral 8.273.360 7,129,641 1,069,589 19.734 26,784 27,611
Afancas 1,336,166 1,156,104 137669 2217 1257 12919
Louisiana 2,049,104 1,799,994 211,769 15,491 2565 19,285
Oidahoma 1735447 1,499,070 204,426 16,028 235 13,597
Texas 8,943 402 7,745,452 1018523 70.455 28972 80,989
West South Central 14.064.119 12,202,621 1,573,368 128,201 33,118 126.791
Mortana 518,357 425,069 75.260 4,768 3072 10,187
kaho 611,158 510,811 90,636 6,578 P < 260
Wyomning 271,524 219,128 45270 3,671 664 27T
Colorado 201752 1,687,796 20378 44713 84,002 10,794
New Mexico 825,298 707,769 100,921 6,115 895 9,500
Arizona 2,050,101 1,858 602 197,155 5,363 0.421 19,561
Utsh 820,155 721 563 78,430 9,000 3411 1,701
Nevada 843,206 736,014 104,306 1,300 367 1219
Mourdain 7.997.331 682772 922 354 41,298 102.414 58 492
Washington 2,697,610 2382221 71,124 20229 8,095 15941
Oregon 1,620,846 1397146 200,426 12013 2,074 9168
Calfornia 13,141,139 11,508,111 1,544,990 40,342 40050 . 769
Pacific 17,459,596 15287478 2,016,490 72.564 50219 2825
Alasia 269,224 226,404 37.05% Fvx) 044 4.402
Hawad 43,769 365,600 53205 691 42713 -
Alaska & Hawaid 692,992 592 004 90,256 - 1,113 5217 4,402
- p Pre&mirary.
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Advance Release/2000 Edtion JABLE St
. ULTIMATE CUSTOMERS
INVESTOR-OWNED ELECTRIC UTLITIES
By State and Ciass of Servioe—Average for Year 1999p
Total Street andt
Ultimate Highway Other
State/Division Cusiomers Residential Cormmercial Indusirial Lightng  Cusiomers
Total United States 93,696,883 82215172 10,601 349 405,494 269412 205.456
Maine 686,440 594,540 71,531 2370 17,90 8
New Hampshire 539,547 460,666 72239 3,201 - 2687 855
Vermont 247,908 214 957 2247 T2 234 97
Massachusetts 2,461,158 2,170,796 275,431 8,125 6,801 5
Rhode istand 464,765 416,195 45132 2511 03 24
Connecticut 1,437,077 130512 121,998 5,867 4,059 1
New England 5,836,895 5,162,306 618.578 246 32675 1.090
New York 7.312255 6,440,474 835287 71.695 11,550 17,249
New Jersey 3,470,451 3,042,655 404,089 . 12,987 10,718 2
Pennsylvania 5,304,206 454,195 574,642 28273 6,808 288
Micdle Atiantic 16,086,912 14177,325 1,814,018 48955 29,076 1759
Ohio 4,501,717 4,005,442 452,838 28,550 7282 7,605
indiana 2,097,263 1,649353 28,718 1479 3,801 662
Snois 4,853,611 4355205 473,590 3548 2349 18919
Michigan 3,883,842 3572883 364,684 11,518 3,433 1,263
Wisconsin 2,107,316 1,853,891 228,770 3544 4,489 [-vr]
East North Centrad 17,543,750 15652774 1,778,600 - 61,889 21,415 29,072
Minnesota 1,350,517 1,181,718 154,23 8,349 3,083 2943
lowa 1,027,077 877,707 136,517 2473 1.086 9,296
Missourd 1,744,324 1,518,964 211,619 7629 2,398 3,714
North Dakota 212,100 176,863 343 800 414 59
South Dakota 202 832 168,529 32,588 546 591 558
Nebrasika - - - - - -
Kansas 838,315 T83.559 107,655 6,583 249 2ro
West North Central 5,435,165 4,707 339 676,235 26,380 7.81 17,350
Detaware 261,792 234243 2924 37 a7 1
Marytand 1,979,752 1,775678 195919 7289 862 3
District of Columbia 221,985 195299 26,652 1 ke v 1
Virginia 2517810 2228205 253,821 4,180 23717 2221
West Virginia 830,877 803915 113220 11292 12717 1172
North Carofina 2637527 2247 448 367,208 11,037 10,038 1.794
South Carotina 1,151,574 971596 170,326 3,906 3,440 2307
Georgia 1,852975 1,705197 234 470 9,909 3,388 1"
Florida 5975012 5282230 645 552 18,924 5,044 2262
South Allantic 17629254 15443813 2.005.092 65,806 26,765 56,778
Kentucky 1,104,636 944 660 138,820 4,584 5,775 9,796
Tennessee 44,048 39,051 4623 © 198 135 41
Alabama 1295973 1,107,998 182,160 5,100 "3 1
Massissippi 579,100 488 525 83,280 3812 552 292
East South Central 3.023.75% 2580.234 409.892 13,694 1475 12,760
Arkansas 794,545 67503t - 93,400 2713 141 2251
Louisiana 1,559,085 1,363,553 165,904 14373 2,334 12,881
Okiahoma 1,144,078 988,744 128,798 14,347 1.7S 10,475
Texas 6,152,667 5,351,675 701,061 50,080 8,415 41,426
West South Central 9,650,376 8,379,044 1,089,172 102523 12.604 67,033
Montana 354,886 289,994 57,399 4,045 2,862 586
Mdaho 506,879 1,164 - 79,279 5,966 £05 15
Wyoming 170,712 139,853 27497 3,001 538 123
Calorado 1.253,610 1,034,004 134,966 k] 84,128 81
New Mexico 573,400 sm2.521 63,961 5,091 517 1.231
Artzona 1,174,129 1,047,247 120,280 4,785 1,087 31
Utah 617,104 51,310 3,955 874 3,070 ri4
Nevada 790,435 631,648 97529 1103 107 &7
Mountain 5,441,157 4,677,832 634,587 33,095 92.802 2841
‘Washington 1,208 239 1,065,453 130,680 11,12 1,539 35
Oregon 1,196,545 ° 1,031,023 15320 10,929 1,300 -
Cdifo!nia 10,198,819 - 8,955331 1.204.885 7.076 - 31,451 74
Pacific 12,604,602 11.051.807 1,488,868 2177 34,690 109
Alasia 24143 19,808 3.367 2 33 844
Hawaii 420,873 362,890 52.539 683 4,356 -
Alaska & Hawai 445015 332698 56,306 780 4,388 844
p Prefiminary.
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REVENUES
TOTAL ELECTRIC UTILITY INDUSTRY

By State and Ciacs of Service
Year 1999p-Thousarnis of Dollars
Total from Street and
Unimate Highway Other
State/Division Customers Residential Commercial Industrial Lighting Revenues
Total United States $216,711,904 $93,159,896 $70,180,810 $46,508,168 352,048,289 34814741
Maine 1,138,365 468,629 337,762 315,799 15:;3 1,033
New Harmpshire 1,095,529 471,436 378,038 227348 9 8,157
Vermont 523,181 226 611 178,767 111,407 4472 3924
Massachuselts 4,619,647 1,736,700 1,958,674 834 458 75,8402 13971
Rhode Isiand 652,754 275,031 247347 109,307 11,950 9,119
Connecticut 2 959,493 1,306,202 1,143,267 448,889 2,054 19,081
New England ' 40,989,968 4,485 308 4242 BS56 2,047 208 158310 55266
New York 13,886,917 5,496,076 6,047,201 1,239,971 184,058 9196812
Now Jersey 6,869,089 2,641,853 3,071,109 1,057 660 96,602 1,664
Pennsylvania 9,859 488 4,105 458 2922 964 2672916 95,997 62,153
Middie Attantic 30,615,494 12,243 388 12.041 274 4,970,547 376,857 883, 429
Ohio 10,128,461 3,874,410 25884,113 3,13BE75 69,397 161,866
indiana 4,888,507 1,916,015 1,150,645 1,768,475 42 195 10,978
Enois 9,708,118 3,908,114 3,016,450 2,196 566 70,741 516 207
Michigan 7,074,532 2,584,007 2,583,384 4,807,128 79,959 20,054
Wisconsin 3,355,796 1,368,889 929,845 1,002.955 34,001 0,107
__East North Certral 35,155,414 13,651,436 10,564,676 9,913,798 206 254 729210
Minnesota 322424 1,272,668 641,314 1235214 0,831 24,496
owa 2,241,649 983,385 523,875 640,740 22,608 60,840
Missousi 4,162,928 2,001,227 1,398,487 658,493 25,166 33,554
North Dalcta 465,397 212240 139,865 84,014 4337 14944
South Dakaota 485,969 240,031 146,365 82 868 5,029 11,674
Nebraska 1,218,445 526,769 351,231 248,487 23,003 68,935
Kansas 2,128,103 905,413 748,992 435,001 20,047 18649
West North Central 13.927.215 8,151 955 3950,134 3,454,813 1. 230,002
Delaware 710,879 304,827 223,053 175552 6206 1243
Marytand 4,010,828 1,899,933 1,519,138 428,192 48,106 25,461
District of Cohurnbia 747,856 127 680 584,705 11,467 3,833 20,170
Virginia 5,278,808 2,607,827 1,436,031 763,150 41128 25,072
West Virpinia 1.337.170 568,757 k<riard &1,157 7.598 1381
North Carolna 7,283,456 3,433,998 2,089,701 1,617,761 46,675 95,352
South Caroina 398433 1,766,576 998,774 1,163,887 16,447 38,708
Georgia 7,037,846 3,185,001 2,245,687 1,481 482 67,13 585485
Florida 13,026,729 7.558,535 4202 400 886,102 88 444 0,189
South Attantic 43, 417,995 21,441,733 13,736,8M 6,948,750 331,566 959,122
Kentucky 3,136,464 1.215840 658,904 1,113,778 26,609 120,335
Tennessee 5,126,980 2231519 1,525,024 1,267,727 93,563 3,087
Albarna 4,379,362 1,896,651 1,129,372 1,304 248 34,018 15,074
Messissppi 2527722 1,151,518 697,397 614,833 32,146 31,82
East South Central 15 170,528 6,501 585 401169 4,300,564 186,335 170,326
Ariansas 2.260,104 1,076 331 473,358 668,132 13,741 254
Loussiara 4,460,632 1,888,654 1,107,241 1,286,078 34527 144,132
Oktahorma 2,582,787 1281 470 683,009 480,561 1733 114,408
Toas 18353362 8,447 646 4,961,704 40402265 140,762 760,974
West South Central 27 656 876 12,694,102 7231312 6.477 036 206,368 1,048,057
Montana 656 873 241 890 190283 204,181 7,386 13,119
idaho . 848,726 348887 254 932 32567 3,891 8,448
Wyorming 498 960 126304 1788 234,966 284 6.844
Colorado 2337837 942,380 884,166 433,007 38,712 39,572
New Mexico 1220382 410,767 €499 276,434 11,364 86,888
Arizona 4,058,046 1.874,746 1,398,701 6376 31,616 | 110,606
Utah 1,059,879 ) 393,863 374408 29,150 8,668 23,788
Nevada 1,433,103 58,152 . <2304 478 922 9,15 26,370
Mountain 12,113,806 4,897,023 4,024 855 2,762,673 113.621 315633
Washington 3645062 | 1576,948 1,047 481 889,909 30,346 100,378
Oregon ‘ 12,194,185 | 1,016,820 689,835 456,700 17,532 10,789
California 20259672 | 7920323 8,091,910 3,871,468 185,591 181,440
Pacific 26.096.920 10,525,191 ) Vs. ] $.218,086 233,809 - 292,607
Alaska 502,824 23,2710 213,746 8,557 5272 21,978
Hawad 1,062,863 364,905 334,207 356,114 7,636 -
Alaska & Hawas 1,565,658 568,175 547 954 414,672 12,908 21578
Nate: Total may not equal sum of components due 1o independent rounding.
p Prefiminary.
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Advance Release/2000 Edtion __TABLE 60 19
REVENUES
INVESTOR-OWNED ELECTRIC UTILITIES

By State and Class of Service
Year 1999p-Thousands of Dollars
Total from Street and
. Ulimnate Higtway Other
State/Division Custormers Residential Commercial indusirial Lighting Revenues
Total United States $168,765,265 $69,153,896 $58 481,689 $36,550,763 $1,433,144 $3,158,787
Maine 1,103,226 455,102 | 31653 291213 13,780 479
New Hampshire 995,837 406317 354,565 218,1% 8,565 8,254
Vermont 434,437 181,427 161,397 65,801 3,494 2318
Massachusetts 4,055,731 1,514,002 1.866,887 619,758 54729 358
Rhode tstand 655,000 72971 253,249 108,254 11,124 9,432
Connecticut 2,851,516 1,263,147 1,134,268 405,18 37,726 11,233
New Engtand 10,101,777 4,083.968 4,112017 1,734,302 129,418 2074
New York 11,803,292 4,783 626 5502677 1122552 100,555 293,682
New Jersey 6,856,081 260722 3,120,556 1,042 180 89,129 1,495
Pennsylvania 9,643,134 3,909,330 2944182 2,638,127 89,068 2,427
Middie Atiantic 28,202 508 11.295678 11,567,615 4,802 859 278,754 357.605
Ohio 9,287,741 3426132 2,754,731 2,890,354 56,070 160,456
Indkana 4,040,902 1,42363 1,013,067 1,565,166 34,632 5,464
Bnoic 9,104,548 3,507,076 2,916,674 2,080,162 63,547 822,080
Michigan 6,478,459 2328165 2,434 365 1,637,181 65,853 12,855
Wisconsin 2.847,712 1,110437 875311 819,582 26279 16,104
East North Central 31,799,363 11,794,172 9,996,139 9,005,442 246,621 716,969
Mirmescta 217523 684,988 397,955 1,059,826 20,286 12238
lowa 1,715,304 684,573 430,436 531,896 18,903 49,397
Missouri 2997 815 1,301,080 1,152,345 500,162 20,580 2,748
North Dakota 254,929 103,255 S3,968 50,600 3546 3,560
South Daiota 282,300 12,029 100,925 61259 3,199 1979
Nebrasia - - - - - - -
Kansas 1,505,136 630,671 546,410 310626 16,250 1,179
West North Central 8,930,967 3,516,696 2,725,037 2.514.369 82,763 82,101
Delaware 548,010 77,732 188,538 137518 5,045 [:+3
Marytand 3,761,564 1,711,051 1587.324 42810 43,380 16,898
District of Columbia 763,631 127,881 599,797 11,467 3574 2913
Virginia 4,580,367 2,158,830 1,330,769 631,382 9,498 419,887
Woest Virginia 135,165 563,207 342974 Q0.7 7013 1,083
North Carolina 5,291,926 2201160 1,581,378 1,406,138 432 638318
South Caroina 2,627,189 1,021,950 736,651 £29,190 11.194 28203
Georgia 4531529 1,583,961 1,679,264 1,205748 £.918 14,638
Florida 10,154,234 5,870,541 3.367.252 601,ms 61,097 254325
South Atlantic 33,600,515 15,466.413 11,413,945 5,846,148 249,651 824358
Kentucky 1,728,484 613,410 438,584 544,917 15,058 116516
Tennessee 79523 31839 18,028 26,799 1412 1,747
Alabama 2,784,037 1,135,139 781,554 852,559 14,558 226
Mississippl 1,294 834 526,327 431,782 305,594 13,231 17,900
Esst South Central 5,806,878 2,308,715 1,668 945 1,729,869 43,959 ~ 136,390
Arkansas 1,470478 658,282 358,507 26,956 11,128 14,504
Louisiama 3,763,584 1,437,026 947 608 1,.229.257 30,701 138,992
Olktahoma 1,876,599 833,473 530,644 380,029 11,691 115,151
Texas 14,454,828 §,240,830 4,117,087 3,430,359 110,786 555,756
West South Central 21585878 9175612 5954857 5,466,600 164,306 824 503
Montana 453,689 152,624 163,33 127,534 6343 3.852
kiaho 737235 286,446 231,958 215,494 3,268 70
Wyoming k<18 Vs .03 T4246 187,168 2165 2,507
Colorado 1,433,082 §50,258 624997 223568 2128 5132
New Mexico 879,851 296,147 331,237 197,887 8,805 8,775
Asizona 2,591,404 1,060,599 878,401 399,240 13575 35,589
Wtah 837 883 238711 82273 233914 6173 16811
Nevada 133,770 . §30,173 344,132 428 428 8.328 2711
Mountam 8.404.036 3247 933 2.930,580 2013234 77.781 134 448
Wastington 1639222 750,967 617,762 25583 14,020 641
Oregon 16655674 757839 571627 21,802 14,407 .
California 15781731 | 6368487 6,564,462 . 2,700,184 124,112 34,486
Pacific 19,006,627 787723 7.753 851 3277818 152 539 kSRr44
Alzsia 45184 18,680 14,849 4028 3 6.4
Hawai 1,071,533 365,480 342833 356,039 7121 -
Alasia 8 Hawaii 1,116,717 - 385,38 357,683 360,128 71354 6,193

Note: Tolal may not equal the sum of components due to independent rounding.
p Prefaminary.
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Advance Rele2se/2000 Ediion TABLE 66 21
REVENUE AND USE PER TOTAL ULTIMATE CUSTOMER
By State-Year 1999p
Total Electric Utility Industry trwvestor-Owned Electric Utibes

Avg. Annual Avg. Revermwe  Avg Annual Avg. Anrmal  Avpg. Revenwe  Avg. Al
Revenue per per kWh kWh Use per Revenue per per kWh KwWh Use per

State/Division Customer Soid Customer Cusiomer Sold Customer
Total Unlted States $1,706.36 664 ¢ 25,708 $1.601.40 683 ¢ 26 381
Maine 1,583.68 950 16,671 161591 9.61 16,816
New Hampshire 1,752.60 nmn 14,557 1,845.69 11.47 16,080
Vermort 1.60993 967 16,643 17242 958 18,286
Massachuselts 162162 9.42 17,218 1,647.90 9.46 17.413
Rhaode Istand 1,382.38 .42 14,669 1.409.38 940 14,995
Connecticut 1,853.82 10.13 19,279 156425 1028 19,311
New Engtand 1,689.41 982 17,206 1,730.68 987 17532
New Yark : 1,613.87 10.55 1528 - 1,614.18 11z 14,388
New Jersey 192921 9.9 18,317 197556 10.01 19,745
Pennsytvania 1,75393 7.74 26583 181802 1.71 575
Middie Atlantic 1,721.26 8.34 18.428 1.79.35 0.47 18573
Ohio 1.940.44 629 0,668 206116 631 3683
inciana 1.73965 528 33,074 1,.926.75 518 37,134
Binois 1,807.34 7.36 24,562 1,575.83 736 25,499
Michigan 155278 638 2262 162618 700 223
Wisoonsin 130278 536 24315 135135 536 25,191
East North Central 171213 6.30 26,789 1,81029 6.42 28179
Mennesota 141524 563 5,137 1,610.71 . 547 29,447
owa 157470 596 26,413 1.670.08 58 28,154
Messourl 1,519.10 5.98 35387 1.718.67 6.10 28,163
North Dalota 138320 563 24,05 1,20183 561 21,436
South Dakota 1276 .61 617 20,698 1,39224 633 21,989
Nebrasia 1373.02 s 26254 - - -
Kansas 1,594.02 6.18 25,794 1,67551 $.96 28,131
West North Central 1,483.26 584 2,383 1,643.18 587 27 982
Delaware 1,929.35 6.77 28,480 2,096.74 653 32,088
180133 6.88 26,745 1,90002 [3:<] 27,865
District of Colurnbia 3,344 96 723 45254 3.44001 7 47295
173135 581 2,787 1.819.19 568 2,044
West Virgina 1,408.39 5.00 28,188 1.434.39 498 28 800
North Carcbna 1,539.02 636 B2 2,006.40 594 3,805
South Carolina 190228 54 36,544 228139 541 Q135
Georgia 191324 6.30 0371 23339 6.08 38,507
Florida 1,650.92 6.80 23920 1,699.45 6.8S 24,799
South Atlantic 1.786.71 6.34 28,182 1,905.95 6.19 0,776
Kentucky 1,579.66 4.11 38,477 1,564.75 401 38,973
Tennessee 1,880.00 553 33,691 1,806.38 437 41287
Alabarma 197237 548 36,000 21482 554 373
Mssissippi 1.885.86 5.89 32,009 223594 6.07 36858
East South Central 1,533.66 520 35,286 1,946.88 505 38525
Arkansas 1,691.48 570 29,683 1,850.72 5.89 31,426
Lowuisiana 2176.87 - S.70 38,216 2,426.80 555 9713
Oisahoma 1,438.26 3% 21,766 1,640.61 507 330
Toas 205217 588 34,294 234.36 588 39,894
West South Central 1.966.48 585 REN 2.26.79 5.7 38917
Montana 12872 473 26,785 1.278.41 534 23956
kdaho 1,388.72 396 35,106 1.454.46 387 k1]
Wyoming 1,837.63 4% 493230 1,974.79 3.96 83911
Colorado 1.158.76 586 18,789 1,143.16 584 19,574
New Mexico 147872 669 22,058 1,534.44 6.76 2635
Asirona 1,941.56 3 26,872 2,036.75 7.85 258039
Utah 129229 5.08 25419 1,357.77 490 27,726
Nevada 163958 568 2,926 1,687.39 595 28,336
Mountan 1.514.73 5.84 25.939 1,544 53 5.85 26,391
Washington 138122 g7 34,014 1,35558 541 25,052
Oregon 13373 82 | 28,065 1,392.07 5.05 27.560
California 1,541.70 ‘. 8.68 17,360 1,548.9 9.13 16,955
Pacific 149482 7.14 20,927 1,515.05 8.09 18,738
Alasha 1,867 68 9.81 19,045 1,871.54 11.00 16,961
Hawaa 2,508.12 11.37 2063 254558 1.9 238
Alaska & Hawai 2.259.31 10.81 20,891 250939 11.37 2,066
p Prefminary.
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Advance Release/2000 Edaion

2 TABLE 67
REVENUE AND USE PER RESIDENTIAL CUSTOMER
By State-Year 1999p
Total Electric Utiity Industry investor-Owned Electric Utiftes
Avg. Anmwial  Avg. Reverue  Avg. Amwal Avg Annual Avg. Revenue  Avg. Annua
- Revenue per per kWh KWh Use per  Revenue per perkwWh  KWh Use per
State/Division Customer Sold Customer Customer Sold Customer
Total United States $836.46 8.17 ¢ 10237 $841.21 8¢ 9,963
Mane 753.91 1227 5,803 762.15 1268 6,064
New Harnpshire 883.76 13.77 6,417 882,02 1322 6,672
Vermont 79995 1.4 6,963 844.02 11.50 130
Massachusetts 691.8 10.43 6,596 697.44 10.49 6,647
Rhode tsiand 650.10 10.79 6,07 655.87 1059 6,191
Connecticut 961.97 11.82 8,057 967.82 11.70 8269
New England T80.57 11.43 6.628 T93.06 1135 6,984
New York 72387 13.51 5,358 7874 13.74 5408
New Jersey 845.72 1nz7 7,508 BS5 .41 1111 7.702
Penncylvania 823.60 982 8,388 83280 885 -Uveg
Middte Alandic ™ 11.56 6,747 T98.74 11.44 6,965
Ohlo 8267 8.61 9,672 85537 8.7 9,821
Indiana 76624 6.8 11,051 769.11 694 11.076
Fanois 809.91 9.74 8315 80526 .72 8285
Michigan 6R25 857 71374 (-3 ov 8.49 1673
Wisconsin 598.20 7.09 6,434 53385 705 8,426
East North Cenlyal 78.79 8.42 8837 753.49 8.48 8,885
Minnesota 630.42 724 8,701 579.65 754 7.686
lowa 8065.88 8329 8,713 780.07 8.57 9,103
Missous! 830.46 7.00 11,858 85656 7.09 12,082
North Dakota .91 6.42 11,4839 SBIBY 8.13 9519
South Dakota 751.56 7.19 10,456 664.75 7.48 8,892
Nebrasia 7297 639 11,432 - - -
Kansas 80274 157 10,606 804.88 7.1 11316
West Horth Certral T751.66 124 10,467 14107 7.44 10,085
Detaware 924.77 9.03 10,241 929 .51 883 . 10,409
Maryland 965.22 834 11568 963.60 821 11,738
District of Coturnbia 648 92 " 8,201 6554.80 & 8,426
Virgnia 963.98 743 12911 968 .86 7 13,35
West Virginia 655.00 623 11,164 700.70 6.09 11,500
Narth Carofina 999 21 782 128617 975.40 7.41 13215
South Carolina 1,033.01 7.0 13827 1.051.83 734 14,324
Georgia 978.5¢ 7% 12,806 834.77 735 12,714
Florda 1,088.12 7.80 13916 111138 .7 14,400
South Atlantic 1.003.44 172 13.003 1.001.46 153 13284
Kentucky 702.01 5.5 12,649 648.34 $.0 12735
Tennessee 952,87 625 15,253 81532 484 16,833
Ahbama 996.83 6.87 14,520 1,024.49 697 14,702
Messissippi 1,004.15 695 14,451 107738 724 14,881
East South Central 911.91 6.38 14.296 -833.99 638 14,048
Arkansas S39 1.9 12517 875.19 7.3 12622
Louisiana 1,043.26 6.99 15,001 1.053.85 6.89 15285
Okiahoma 854.04 6.50 13,158 849.03 617 1378
Teoas 1,090.68 157 14,415 1,166.15 761 15322
West South Centrad 104028 134 14,167 1.09507 734 14914
Montana 569.07 6.43 8,852 526.30 . 628 8375
kiaho 683.01 s 13,082 680.13 5.00 1330
Wyoming 576.81 - 621 9287 S07.92 5.90 8,606
Colorado 5835 .37 7,579 3212 1371 1222
New Mexico 580.28 cars 6,631 58320 838 7079
Arzona 1,008.69 858 1,75 101275 854 1133
Utah S41.33 &7 7898 54182 6567 8,119
Nevada 758.34 692 10,954 76654 6.89 11,131
Mountain 71253 7.45 9.5 694.34 3 9473
Washington 661.97 497 13,310 70483 5.60 12,580
Oregon 72929 576 12,660 7504 591 12,431
California 689.02 10.49 6,570 T11.14 10.61 6.700
Pacific 688.48 8. 8,177 71276 9.14 7.002
Alrsia 897.82 1137 789 1.003.65 11.72 8,566
Hawai 996.10 1367 7,903 1.007.14 13 7,506
Alasia & Hawaii 959.75 1275 7,529 1,006.95 1332 7.560
p Preflminary.
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Advance Release/2000 Edtion TABLE 68
REVENUE AND USE PER COMMERCIAL CUSTOMER
By State-Year 1999p
Total Electnic Uty industry Investor-Owned Electric UtiRties

Avp. Annual Avg. Revenue  Avg. Annual

Avg. Anrual Avg. Revenue  Avg. Annal

N Revenue per per kWh KWh Use per  Revenue per per KWh kWh Use per
State/Division Customer Sold Custormes Customer Sold Customer
Total United States $4,962.56 721 ¢ 68.858 $5.516.44 744 ¢ 74127
Maine 4,477.00 1024 - 83,725 47623 1038 45,014
New Hampshire 4,564.07 1132 40,326 450825 121 43,781
Vermont 443620 984 45,064 5,004 98 983 50,406
Massachusetts 6,316.12 9.09 69,453 6,778.04 915 74,108
Rhode istand 54145 9.01 60,104 561128 911 61,609
Connecticut 8,668.96 9T3 83,272 9.297.47 9.89 53,958

New Engtand 6,187.57 954 64,858 6,647.53 9.62 69,087
New York 6,259.43 1131 55,32 6,588.01 11.58 56,904
New Jersey 7.438.87 981 75,804 77245 993 77,776
Pennsyvania 489211 803 60,895 512351 8.12 63,091
Midle Aliantic 6,092 45 9.94 61288 6,376.79 40.04 63,514
Ohio 5,685.50 7.46 74910 6,083.25 7.60 80,042
indiana 4,085.89 551 69,152 4,407 6.06 73105
Ehnois '5,879.70 756 77,764 6.162.68 7.3 79.726
Michigan 5,776.25 7.8 76,073 6,167.88 7.74 79,671
Wisconsin - 3,451 65 57 60,435 3,826.16 578 66,238
East North Centrat 5, 21039 712 73.166 562023 123 71208
Minnesota 284576 6.11 46,559 2,577.04 6.36 40,525
towa 3,05552 6.49 47,112 3,152.98 6.77 46,606
Missousi 4,558 40 58 78,311 544538 s$98 91,045
North Dakota 2.926.66 6.04 48,43 2811.45 6.02 46,657
South Dakota 2,966.46 643 46,112 3,188.04 672 47,42
Nebraska 2,957.20 530 55819 - - -
Kansas 4,106.00 6.17 686,543 507557 592 85,725
* West North Central 3,584.77 5.99 59,855 4,029.72 6.16 65,396
Detaware 5,969.20 6.87 86,827 7,002.56 872 104,271
Marytand 7.581.21 6.63 114319 . 8,101.54 6.69 121,028
District of Cotumbia 21,828.60 z A,191 2,504.58 7.0 308,116
Virginia 4,838.04 545 88,665 524254 5& 96,709
West Virginia 292829 540 S4,190 3002 S.45 5,59
North Camirna 428337 6.18 69,320 4,306.460 591 72907
South Carolina 3,748.14 6.07 61,765 432495 6.05 71152
Georgia 587220 682 85148 7,161.86 683 104,825
Florida 4,933.44 621 79,488 5,208.02 621 83,849
South Attantic 5,128.90 627 81,859 5.608.57 623 80,076
Kentucky 294207 5186 57,057 313%6.77 489 64128
Ternessee 4,179.01 6.11 68437 8.« 485 78,788
Alatama 3,763.00 6.36 59,167 4.290.49 6.44 66,656
Mississippi 3,869.26 643 0,138 5,184.13 6.38 81295
East South Central 3.750.69 6.04 62,051 4 07411 5.9 68 905
Arkansas 3438338 574 992 3,843.74 S.65 68,171
Louisiana 522853 6.38 011 5711.78 6.44 88,669
Oidahoma 337045 S50 61,276 411998 5.0 77,758
Teas 4,865.69 62 76,162 587266 6.46 90,866
West South Central 4,566.01 625 73,554 546732 628 87,034
Montana 2,528.35 sn 44258 2.845.61 876 48,407
\daho 281271 42 66,612 29258 a2 69,414
Wyoming 2,826.05 S 55,301 272988 501 54,453
Colorado 3,837.90 551 69,643 4630.77 544 85.68
New Mexico 4,309.60 759 56815 5177.07 7.79 66,453
Arirona 7,004.44 754 94,037 730295 828 88,156
Utah 477381 55 86,004 S531.68 $.50 95,155
Nevada 3,448.60 6.32 54,500 3.528.51 6.49 54377
Mountain 4,363.68 623 70.062 __4818.09 6.28 73,543
Washington 3.883.47 467 82,688 4,726.94 576 82120
Oregon 344185 487 70,746 372899 $.06 73,664
Cakfornia 5237.69 ;. 939 55,757 5,44820 9.60 56,746
Pacific 487442 8.01 60.868 520788 858 60.715
Alaska 576895 - 9 62,602 441083 1454 3033
Havwai 6,281.49 1197 52,458 6,476.01 1211 53,486
Alaska & Howai 6,071.09 10.72 56,622 6,352.50 1219 52,101
p Prekminory.

EE] Advance Release - Copyright (c) 2000 EFI
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24 TABLE 63 Advance Releass/2000 Edtion
: REVENUE AND USE PER INDUS TRIAL CUSTOMER
By State-Year 1990p
Total Electric Utiity industry investor-Owned Eleciric Utities
Avg. Annusal Avg. Revenue  Avp. Annual Avg. Annual Av. Revenue  Avg. Annuad
Revenue per per KWh KWh Use per Revenue per per kWh KWh Use per
State/Division Customer Sold Customer Customer Sold Customer
Total United States $85,485.41 443 ¢ 1,930 929 $90,138.87 4.58 ¢ 1,968,954
Maine . 124,185.32 6.38 1,946,333 125,07.32 647 1,937,358
New Hampehire 67,466.48 932 723,969 66,083.48 9.41 702,451
Vermont 140,014.19 7.149 1,945,798 1,199,715.94 6.80 17,650,483
Massachusetts S8 B 36 8.08 726,611 76,279.06 8.03 950,408
Rhode Isiand £2.967.45 752 571,470 £3.108.75 756 570,282
Connecticut 73,990.07 761 971,814 69,048.5¢ 84 880,853
New Enpland 69,377.78 7.0 901,388 77,958.70 . 1.011. 202
New York 13592324 488 2TITATR 145,885.70 5.80 2,514,400
New Jersey 80,5230 785 1,025.615 8024753 7.2 1,013,472
Penncyhvania Nnere.4 557 1,644,779 83,309.79 5.60 1,685,138
Middie Atlantic 956,680.25 573 1 687,544 98,108.47 6.03 1,625 747
Ohio $00,808.98 426 2.367,561 101,238.98 428 2,376,085
Indana 97,019.78 390 24845168 106,266.56 388 2,737,465
inois 404,955.71 506 8,010,915 550,005.90 508 11,611,416
Michigan $35,265.66 ag97 2719,778 142 123.41 496 2,862 558
Wisconsin 163,913.75 3.8t 4297,466 231,280 85 380 6,078,%7
East North Central 133,490.93 4.40 3,030,813 145,508.95 442 3,254,068
Minnegota 112,792.85 441 2,560,154 126893329 441 2,881,120
owa 168,325.48 3gs 4 265,446 215,088.95 kX: <) 5,473,657
Missouri 7031738 438 1,606,264 6555837 462 1,400,528
North Dakota 49,630.94 426 1,170,557 63,266.63 42 1,474.623
Sauth Dalaxta 5431522 439 1,236,397 112,205.01 458 2,452,379
Nebracia 29,465.81 356 828,147 - - -
Kansas 3897215 4.41 883,162 47,1883 4.4 1,065,140
West North Central 7216225 423 1,704 823 85.313.20 4.34 2,197,077
Delaware 305,695.71 460 6.645,061 433,397.34 4.41 9,827,154
Maryland 56235629 410 1,374,770 55,277.98 4056 1,363,524
District of Columbia 11,341 867.70 433 251,680,713 11,383,621.46 437 260,673,261
Vipginia 144,601.37 3 3,631,344 151,03835 in 405350
West Virginia 3729936 374 998 155 n&rTr 3.7% . 994,867
North Carolna 129,196 65 458 2821426 127, 40287 453 2813,708
South Carofina 242 303.12 36 6,644,387 212,270.39 a2 5,561,856
Georgia 124,951.80 418 2987 486 121,684.92 47 2,851,935
Florida 36,718.85 478 771,976 31,759.48 467 680,229
South Attantic 89,023.68 415 2.143 506 84,515.75 417 2,026,506
Kentucky 160,492.31 288 556717 118,868.36 285 4,169,097
Tennessee 732,8639.48 412 17,781,343 135,049.51 357 3,780,629
Algbama 20.249.74 3.6 5,199,958 167,17048 394 4,243 840
Messssippi 135,078.01 417 3,238,829 80,174.54 4L 1812952
East Sauth Centrai 217.52.93 3.64 5,979,640 12632138 357 3,535,500
Aransas 25,484 51 412 618,812 18,0063 4. 00 221
Louisiana 8302040 4.1 2020,704 85.524.77 408 2,090,424
Oktahoma 2998267 3.6¢ 830,080 26,483 .58 355 746,729
Toas 57.365.40 350 1474775 68,484.17 k¥ 1,792.289
‘West South Central 5052232 394 1,283 445 53.320.94 3.90 1367184
Montana 42.815.87 316 1,355,776 31,528.491 412 765,752
idaho 35,356.28 274 1,288 468 BT 273 130812
Wyoming 64,004.70 A3 1,911,741 62.374.58 32 1915010
Colorado 96,800.45 428 2251192 654,716.48 4 15,315,683
New Mexdico 4521747 LX< 1,021,571 38,870.94 4.4 865,869
Arzona 118,789.54 507 2,363,067 8344176 s 1,445,131
Utah 28,700.15 3 833.978 26,7568 53 336 797.402
Nevada 369,115.81 452 8,168,882 388,424.67 497 7,808,639
Mourtain 66,896.35 3.99 1.675.142 60,832 52 412 1477277
Washington 4399213 261 1,687,615 23,0823 424 S2.4
Ovegon 38,017.45 3.46 1,098,643 29,444.35 369 797 B97
Califomia 85,965.27 6.51 1.473.16 381,583.87 628 6,080,565
Pacific 71,689.968 4.8 1,470,974 112.535.50 5.67 1.963,747
Alaska 138,560.37 7.09 1,954,553 43.946 61 Y73 608,342
Hawai 515,705.72 8.31 5,537,899 517,598.76 938 £§519.318
Alaska & Hawaii 372,520.66 8.8 4,177 464 461,910.97 9.3 4,542,459
p Prefminary.
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Advance Release/2000 Editon TABLE 71 =
CONSOLIDATED BALANCE SHEETS - YEAR ENDED DECEMBER J1st

MEBorts of Dollars
ASSETS Percent
1898p 1098( Change
Gioes Property and Equipment .. . 643,977 3632247 19%
Less Accumutated Depreciation. 255,183 250.655 22
Net Property in Service. 387,73 381,592 1.6
Construction Work in Progress. 13.199 11.038 196
Other Property. 4014 3,366 19.3
Net Nuciear Fuel. 4298 4572 (6.0)
Net Property and Equipment 400 305 400,568 22
Total brvestments. 108 553 86,640 23
Total Curvent Assets 96,875 81336 19.1
Total Defesved Costa. 121,226 103,295 174
Total Assets _S735998 8671839 5%
CAPITALIZATION AND LIABILITIES
Common Stock. $78,652 $72,448 868 %
Retained Eamings.. 64,755 50,016 2.5
Other Common Equity. 38,334 . 32,831 169
Totat Common Equiy. 181,791 155,285 17.4
Total Preferred Stock 7294 24,434 11.7
Tota! Long-Tesm Dett 221,762 203,332 120
Total Capitaization 436,846 409,509 67
c ¢ Linbilt
Total Current Liabilties 137,586 107,963 274
Total Other Liabilties and Deterred Credits. ... 161,565 154,367 47
Total Caphalization and Liabilies ... __§735968 3671839 95 %
Note: Total may not equal sum of components due to independent rounding.
* Inchudes non-electric utity plant.
{) Denctes negative value.
p Prelminary. 1 Revised.
Source: EEI Finance Department.
EEI Advance Retease - Copyright (c) 2000 EEI 1970
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TABLE 72

Advance Release/2000 Ediion

CONSOLIDATED INCOME STATEMENTS - YEAR ENDED DECEMBER 31st
- INVESTOR-OWNED ELECTRIC UTILITIES

Mibons of Dolars

1999p 109081
TOTAL REVENUES. $328.802 $295.29
Operating Expenses
Energy Expenses. 106,596 83,801
Depraciation snd Amortization 30,337 28,848
Other Operating Expenses 45,800 B2
Tmxees (not income) - Total 13,198 13,611 -
Income Taxes: Federal and Other 11,804 11,258

TOTAL EXPENSES 233556 261,013
OPERATING INCOME 35,347 34,216
Total Other income. 5,700 1,719
Income Before interest Cherges. 41,047 3,95
Net interest Expense. 18,549 17,267
Net income Before Preferted Distributions.. ... .. 22,498 18,658
Total Preferred Distributions. 1,778 1,574
NET INCOME ON COMMON. 2,720 17,094

Extraordinary hems - Total (1,508) (1.795)
ncome after Exira ems.. 18,212 15200
Basic Eamings per Share. $219 $1.76
Basic Eamings Per Share After Extraordinary terms 1/ ____. 203 $1.58
Diksted Eamings per Share. 219 $1.76
Diluted Eamings per Share after Extraordinary lems 1/ 2. $1.57
Dituted Average Shares (Mifions) 9475 9,736
Annualized Common Dividend. 14,188 14,067
Common Dividends Per Share $1.50 $1.45

Chapge

14 %

135
146
§2
18.7
RO
48
125
3

316
142
74
205
130
212

(16.0)
=6
244
25
244
293

@2n
05
34

Nots: Reverues sse adjusiod for intra-indusiry cales for recals of electricity. Tota! may not equal sum of compomonts due fo

independent ounding. Percent changes may reflect rounding.

1/ Extraordinery Sems inchude the tative effect of 8 change in
{) Denclos negetive valua. -

p Prefiminary. r Reviced.

Source: EE) Finence Department.

EE1 Advance Release - Copyright (c) 2000 EE!
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Advance Release/2000 Edition TABLE 77
PUBLIC UTIITY LONG-TERM FINANCING
INVESTOR-OWNED ELECTRIC UTWITIES
By Year, Type of Issue, Purpose and Type of Utility
Thousands of Dollars
1999 1958 1999 1998
ELECTRIC UTILITIES ALL OTHER UTIUTES*
LONG-TERM DEBT: v
New Money. $10,175,334 $9.215,40 $10,591,126 $15,582,760
Refunding.......—cecoemaee 3261,202 7270122 2,500,000 6,540,000
Total Long-Term Dedt...... 13,427,536 16,485,552 13,091,128 252180
PREFERRED STOCK: -
New Money.. 612,000 1,079,000 580,000 1,082,500
ReANRNG. oo 1,050,000 1,159,605 - .
Total Preferred................ 1,662,000 2,238,606 580,000 1,082,500
COMMON STOCK:
New Money-.....—._ — - 1,693,631 2,347,809 804,350
Refunding...—.... e - 616,386 862,600 1,312,000
Total Common........_..... - 2,310,017 3.210,409 2,116,350
TOTAL CAPITAL:
New Money. .. ooee... 10,788,334 11,968,061 13,518,935 17,869,610
Refunding. ... v e cessveree 4,301,212 9,046,113 3,362,600 7,852,000
Yotal Capital... ... .__ $15,088,536 $21,034,174 $16,881,535 $25,721,610
1999 1998 1999 1908
GAS UTIUTIES+ TOTAL UTILITY FINANCING
LONG-TERM DEBT:
New Money........—..... — $1,434,600 $1,935,500 $22,202,060 $27,133,690
Retunding oo e e s 120,000 2,140,000 5871202 15,950,122
Total Long-Term Debt..... 1,554,600 4,075,500 28073.262 43,083 812
PREFERRED STOCK:
New Money......cceeoeceoeen - 100,000 1,192,000 2,261,500
Refunding. .o oo - - 1,050,000 1,158,608
Total Preferred ... - 100,000 2,242,000 3,421,105
COMMON STOCK:
NewMoney.. ...l 22206 . 223,525 2370015 4,734 506
Refunding....o.-...ccoe....... - 3,300 852,600 1,501,686
Total Common.............. 2206 2239825 3232615 6,666,192
TOTAL CAPITAL:
NewMoney.. ... . 1,456,806 4272,025 25,764,075 34,129,696
Refunding.... oo 120,000 2,143,300 7,783,802 19,041,413
Tdﬂ_ Capital__.....oooee $1,576 806 $6,415325 $33,547.877 $53,171.109

Classificatian s to type of Uity is based upon prodominent source of revenue.

* "Other Utiities® are watsr, transX, telephone and telograph, and does not include ralroads.
+ Indudes gas pipe Ine companies.

Nots: Includes negoated sales of polion control bonds: 1999, $556 millory 1998, $551 milion.
Source: PUFT, inc. “Publc Utilty Financing Tracker”. ’

EE] Advance Release - Copyright (¢) 2000 EEI
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Advance Relexse2000 Edition

. TABLE 82
CONSUMER PRICE INDEX - ALL URBAN CONSUMERS
1982-1584 Equats 100
AR Food and Gas and
Yenr “Mems Beverages Hotesing Transportation Electricity Ejectricly
1999 166.6 164.6 1629 1444 1209 1265
1998 1630 161.4 1604 1416 1212 1Z7.4

Source: U.S. Departmert of Labor. Bureau of Labor Statistics. “CP) WRMMWWW

_ TABLE &3
PROOUCER PRICE INDEX
FIRSHED GOODS AND SELECTED INDUSTRIAL COMMOOITIES
1962 Equais 100 ’ -
Metal and Machinery Fumiture and Fuels and Related
Year Finished Goods Mata! Products and Equipment Houschokd Durables Products and Power
1999p 133.1 1246 1243 1317 808
1996 1307 1218 1249 1313 753
Petroleum
Year Coal Gas Fuels Electric Power Crude Petroleurn Procducts Refined
1999p 20S 854 129.0 503 809
1996 [:<T.3 766 1299 a7 513
p Prefiminary.
r Revised.

Saurce: U.S. Department of Labor. Bureau of Labor Stafisfics. “Producer Price Indexes™,

EEl Advance Redease - Copyright (c) 2000 EE}
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—H Statistics Publications

A

Advance Release—2000 Edition

Data for the Statistical Yearbook of
. the Electric Utility Industry/1999

Get vour first look at 1999 dectric wikity industry dara with

EX's Advance Release ~ 2000 Edzzign. This is the inita dara col-

Jecrion charting 1999 decric udly operations and finandal per-

formance. Previewing year-end results in casy-to-read chars and
wbles. this release provides the most current danz available on: ©

* Insulled capacity by staic and prime mover

= Generation by stare and prime mover

= Fud consemprion

- Customers. salos. and revenues by stare and austomer class
+ Revenue per kiowardhous by sce and cusromer dass

* Revenuc and use per customer by saic and customer dass
+ Combined balance sheew and income sairments

» Long-term financing

* And more

Use these frgures to get 2 head s on your analysis of 1999.
EE!L 2000. 50 pages.

Jtem? 03-00-11-464
Lig Price: $90.00 -

EEI Member Pricee $45.00

 and Generation of
Non ity Sources of Energy
'ﬂxcdmunaw znﬂzb!cuspcd:ldmr:porn. The summary
2ables containing capaciry and generation by state, tvpe of pro-
ducer. fud and industry chass will be crexed for Enmediare
delivery. You c2n also request custam darz runs to meet vour
specific dara needs. Order a single table or as mmany as vou need
with cacth the a3 vou oeed.. .and no dan thar you dont
aced. Dat are available for calendar years 1985 chrough 1998.
Give EEl a aall z::dk:'sdismxs_voc:dxzn‘cu_d&'(:zﬁ Pegey
Martir: 202-508-3572 07 e-mail pmantin@eci.org

This nuc-and-bolts directory is a
! basic reference tha: should be on
i the office shelf of evervone :f:f
" involved in the encrgy indusay! i
Order vour now ecition today.

.}-:

Catalogue of Investor-Owned
Electric Utilities — 1999 Edition

The Caxalogue is m essential reference thar shoudd be on the shedr
of all energy professionals! Expanded and completely updared!

Your one-scop resowree for:

¢ Who are the industry’s plavers?

. thbcompar.iz:sinvcm&gedorchzngedmm&
* Which companics 2rc po longer in exdstenac?

* Which companies are jomdy owned?

You ger complee 0U fisings of

* Al operating companizs (Organzed by stars)

= All holding companics 2nd svstems

= All jointly-owaed and combinagion companies

Company informaion induds:

= Current company names, addresses and tdephone numbers
* Revenues

= Rankings by sales, rovenuss, and custoraers

* Ultimare customers

* Megawathour sales

* Mergers and acquistons

= Power marketng affiliares of investor-owned decmic utifrues

EEL 1992. 66 pages.
Jtem. £ 71-99-09-464

List Price:  $95.00

EEI Memoer Price:  $45.00
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Customized Statistical Reports

Customized coroputer runs for special informarion nseds are
aailable. Using any daza dement in the Sceiical Yearbook, or
Capacizy and Generazion: Non-Usklsy Sources of Encrgy. spegial
reports an be arared. Hisrorical dat is also available. Conner
the EEI Saastcs Deparoment at (202) 508-5574.

Bk
Historical Statistics of the Electric
Utility Industry through 1992
This ¢ hensive referance traces imporamnt operaring and
ﬁmnmldanuﬁrbad.nl%’ Darz are presented in tables
thar dearly show information and trends for both the investor-
owned decrric urilities and the tota! elecrric urility industry.
Various extegories make accessibility easv:

> Generzting apadty
~ Electric power supply
* Generadon

» Fud

- Energy

- Energy sals

« Customers

* Revenues

» Rnanaal -

* toonomic

= And more

Tables sorted by stare cover statistices from 1960 through 1992
Starting yzars for cach scrics may vary deponding on informa-
Son availability. Dara has been compiled from EEI's saidistical
questionnaires, the Fedaral governmenr, and the private sexor.
Recommended for enagy analyss. consultns, invesrors, stu-

denw, and anyonc intersted in the dearic udlir indnstry. EEL

1995. 579 pages.

Item 5 11-95-01-464
Lz Price: 5200.00
EE] Member Price: §100.00

Hlstoncal Statistics of the Electric
Utility Industry through 1992
{(Diskette)

Flo are in sandard LOTUS 1-2-3€ forma: for easy retrieval
and manipuladion of mbles. All information is identical to and
appears in the same order as the book for easy reforence. Full or
parl inssalladon may be chosen depending on available com-

i~ puer memory.

j
i
i
1

Diskene

Jeem 2 11-95-03-46%

Lig Price $350.00

EEI Member Price $175.00

Book and Disketre Scx
2em #11-95-04-464
List Price: $395.00
EET Member Price: $195.00

ﬁ

Rankings of Investor-Owned
Electric Utilities—1999 Edition

Who are the major players in today’s changing marker place?
This barometer of dhe investor-owned dectric uality indusry
provides information on the 1op 50 udbces in several cacgorics.
Indude rankings on 2 holding<ompany basis bv assews and by
dearic operating revenues: on an operating company basis by
altimate customez, sales to ulamate customers, and by revenus
to ultrnate cstomers. A compasative ranking, showing weal
revenues, Qistomers, and sales - ranked by revenues ~ is also
provided. Additional rankinzs indude net generarion, number
of emplovecs, total sales for resale, and fossil fud recaprs (top
ten).

Additonal holding company rankings indude tora) operating
revenues, miarket capializarion, and total emplovecs. Uschal for
uzilites, public service commissions, govenmenral agenaiss,
encrgy consuiants, and financial instrutions. Rankings heps
industry stakeholders with company-to-company comparisons.
EEL 1999. 41 pages.

Jterm # 71-99-10-46¢
List Price: $90.00
EEI Member Price: $45.00
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Statistical Releases Package

Have complers swsistcl informason with onc sy arder!
Ordzr the Szenistical Releases Package and rocaive the laresy
Sezztsrical Yearbook, plus anmual subscriptions o the Weekly
Elearric Ouspus Reporr. Monchly Sanistcal Report and Advmnr
Reteasc. This dara collection provides continuous. accurare, and
tmely starisnical data tracking the decric power indusry.

o Weckly Eleceric Osapuz Report - Provides up-to-dare decrric
output for ninc geographic arcas and the tocal United Scases.
Dama 1s presented on 2 year-to-daze and 2 52 works-ended basis.
Tundy and qurent decricity dismibution daa ddivered via
mmail, e-mail or fax.

* Monthly Searistical Report - Reporuing the larest decrricity
soursacs. Indudes dara on customer sales, revenue. and genera-
ton. Availzble only through the Seenissieal Releases Package.

> Advance Release - A dara preview for the annual Sansical
Yearboak induding sdect rables and charts of the most current
available data. Published each spring.

* Searistical Yearbook of the Electric Usility Industry - The
clecric power industry's standard for sanstcal dara

Statistical Releases FPackage — Arnual Subscription

3 it Jtem 2 04'33-01-4“
[ i Price: $240.00
EE] Member Price: $120.00

Elecxronic Ddivery of Weckhy Eloaric Outpat

Report
ot Item # 04-33-01A-464
List Price: $400.00

EE] Member Price: $200.00

ﬁ}ﬂm

Statistical Yearbook of the Electric
Utility Industry - 1999 Edition

The premicr reference source for elecoric
urtility operagions and financial perfor-
mance saustic. Dan covers all areas of
the decric utbicy induso indluding
cooperatively-owned, government-
owned. and investor-owned urilites.
The Yezréook provides the most current
picazre of the rapidly changing deczric
power industrv. Indudes nadonal,

KkEtie

regional. and sate stanistcs ia aasv-to-read chacs and abls for:
Operating Stars

» Awverage kilowarhour use

» Fud use md ovpe

« Consumpton of fossil fuds

* Generation and supply

* Capacity;, capabilicy and peak load

* Sources of energy for generation

* Average ddivered cos of fossl fuels

- Circait milles of overhead lines

Fnandal Performana/Economsc Sanistics
* Sales, revenues, and ausomers

= Taxss

« Udlity inance

* lncome stxxemenss

= Long-term wdlity finandng

* Balancr shects

* Common stodk averages

= Averagx yickds

* Constmxwion crpendinires

Daza is colleered fram 2 variety of privare and public sourees.

Orher sourees of energy are also included in these azgregar fe-
ures. EET 1999. 87 pages.

Book and Disketre

ltan & 71-99-11-4564

Ligg Price. $150.00

EELI Member Price: $75.00

Standing Orders
Be sure you don't miss 2 single issuc! With 2 sanding order
youll amomaricallv receive cach ecidon of the Seemisgiee!

Yearbook zs soon as it's published.

Sertistical Yearbook

Standing Order Book/Diskerre
Item 2 01-50-05-464

List Price: §150.00

EE] Member Price: $75.00

DOE003-0620

1976



~order oM wae

ltem ¢ Thielttem Qty. Unit Price Tatal
Order Tota) Postage & Handling Subrotal
Upto$25.00........ $5.50 .
$25.01 50 $50.00..... $6.50 Postage & Handling
$50.01 0 $75.00... .. $8.00
$750103100 . ..., $9.50 (DC 5.75%: MD 5%) Sakes Tax
Ovc $100...._..... 10% of subrotal
Total Due

Oxsidr the continenial U.S., please double the applbicable ameunt.

Name

Tule

Company

Screexr Address (no PO. Boxet)

CiylSare/Zip - &

Phonc

Bill Ta: (onty it atterent trom shoning aadress)

Namz

Tale

Company

Yes, | am a member and qualkily for mersber prices,
please checic

QO US.EEIl member O EE! Jacermanonal Affiliere

O EE! Anociarc

Ploase servd nwe membership forrmation for:

Q EElAsocare Q TEC

My are2 of speciality is:

O T issi 0 G Q Rocuch
DG > [ ]9 JA ing Q Engs g
D\I_L' Dr R P%

*

O Informauon Sysems O Other

Payment Options:

A2 onders soacst be paid in US. fisndk

" Chargemy: OVISA OMaserCad O American Expeess

Name on ard

Cads Exp. Dute

Soect Addres {(no PO. Boxes)

CiylSaidTp » &

Phone

e
&
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About AARP

AARP is the nation’s leading organization for people age 50 and
over. It serves their needs and interests through legislative advoca-
cy, research, informative programs, and community services pro-
vided by a network of local chapters and experienced volunteers
throughout the country. The organization also offers members a
wide range of special membership benefits, including Modern
Maturity magazine and the monthly Bulletin.

The AARP State Legislation Department provides assistance
and resources to the Association’s volunteers and staff to expand
their capacities for influencing state policy-making. The depart-
ment’s goal is the adoption of state public policy that addresses the
broad needs of older persons within an intergenerational context
that promotes the well-being of all.

The Utlity Issues Team of the State Legislation Department
seeks, through legislative and regulatory advocacy, to protect the
rights of residential utility consumers to reliable utility services,
fair rates, privacy, fair marketing of services by utilities, adequate
information on available services, and proper representation
before state utility commissions. ‘

2 AARP Model State Legislation on Electric Utility Restrucusing: Bl Summary and Handbook
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Introduction

This model state statute on electric industry restructuring
reflects the policy recommendations of AARP on retail electricity
competition. As volunteers or friends of AARP, you can take this
language to your state representatives, assemblymen, or senators
and ask that this bill be used as the basis for electric industry
restructuring in your state. You also can use specific sections of this

model to strengthen existing bills, or restructuring legislation, in
your state.

The policy recommendations of the Association reflect the input
and views of AARP’s members across the country, through their
state, regional, and national development of policy positions.
These are the principles that have guided the development of this
model] statute. '

AARP stands at the forefront of consumer organizations, pre-
senting the perspective of the older person, the individual resi-

AARP Modei State Legislation on Electric Utiity Restructuring: Bl Summary and Handbook 3
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dential consumer. Small consumers face uncertainty with the onset
of retail electricity competition. They require protection from higher
rates, consumer scams, deteriorating customer service, and other
risks of so-called “industry restructuring.” This model state statute
includes provisions to meet the risks that AARP has identified for
the senior household, the small consumer, and the individual con-
sumer at risk in a newly competitive market.

The model statute takes strong pro-consumer or pro-market
positions on all the major issues that arise in the typical restructur-
ing debate, such as (a) immediate rate reductions, (b) 50/50 sharing
between customers and utilities of uneconomic costs (“stranded
costs”), (¢) mandatory divestiture of generation assets, (d) limits on
the extent of sales a utility’s marketing affiliate may make in the
utility’s service area, (e) required warrants for utility stock in
exchange for any stranded cost recovery, and (f) strong consumer
protections and protections against abuse of market power.

In some cases, the position reflected in the model language is
stronger than language that has been included to date in statutes
passed by the 13 states with restructuring legislation. Taken
together, they present the strongest responsible pro-consumer
positions. In legislation to date, a strong pro-consumer provision
in a restructuring statute may be traded-off for a more pro-utility
or pro-industry position. It will require judgment and an assess-
ment of the situation in your state to determine where, if at all, to
compromise these positions.

To Restructure or Not?

This bill is written as if your state has basically decided to
introduce retail competition into the sale of electricity. The funda-
mental model is that the poles and wires would still be owned by
one company, which would thus have a monopoly over the trans-
mission and distribution of power in a certain geographic region (a
“service area” or “service territory”). However, the actual electric-
ity running through the poles and wires and being sold to the con-
sumer would be sold by one of a number of competitive firms,
probably separate from the utility owning the poles and wires.
When policy makers talk about “restructuring” the electric indus-
try, they usually mean introducing this retail compehhon into the
sale of the electricity.

I AARP Mode Sute Legisiation on Electric Utifity Restrucuring: Bl Summary and Handbook
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This model statute differs from most that have been passed to
date in that it does not assume absolutely that the state will adopt
retail competition. Like the Nevada statute, it sets up a list of con-
ditions for whether the state regulatory agency will open up the
power market to retail competition.

The reason for making the introduction of competition condi-
tional is that there is a concern among many consumer advocates
over the impact of retail electric competition. For example, compe-
tition exposes small consumers to the effects of “market segmenta-
tion,” under which larger customers are the first to reap the
rewards of the market.

The introduction of competition makes the most sense in states
with high prices. Most of the states with utilities with very high elec-
tricity prices, relative to the national or regional averages, have
already declared that competition should be introduced. The
remaining states are starting to take a wait-and-see attitude. If prices
are relatively low in your state, you may well question the wisdom
of changing the industry structure that has achieved this result.

Your state regulatory agency or local utility should be able to
provide comparative price information, so you can see where your
state and your local utility rank in terms of electricity prices for
various classes of customers. The U.S. Department of Energy’s
Energy Information Administration (DOE EIA) has a web site—
www.eia.doe.gov—where a detailed summary of utility financial
statistics is posted. You can get a sense of the relative rates of your
state’s utilities and others’ from this web site.

If your state is on the path to implementing retail competition,
this model statute provides a way to cooperate with that move-
ment, while putting the burden on the pro-competition forces to
demonstrate that their approach will benefit all consumers. It also
tries to capture the needed protections for consumers against the
risks of the market, and the risks that no real market will develop.

Consumer Protection

Many older persons must live on low and limited incomes, and
AARPT’s policies reflect this reality by including provisions to pro-
tect those of low or fixed incomes. Older persons, along with other
residential consumers, can find the chore of comparison shopping

AARP Modet State Legidation on Electric Uifity Restrucaring: BE Summary and Handbook
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a daunting task. Hard-sell marketers, and even scam artists,-can
prey on the unwary in any market, especially the market for a
necessity like electricity. Supplier license requirements, consumer
protections, anti-slamming, and anti-cramming provisions are
among the protections reflected in the model statute.

Lower Rates—True Competition

The promise of lower rates for small consumers may not be
delivered if some companies can corner the market for electric
power and use their market dominance to keep out competitors.
Thus, the model statute contains strong language to prevent any
company, including today’s monopoly utilities, from having
undue market power in a competitive electric industry.

Total electricity prices for many years will be dominated by the
so-called “stranded costs” of today’s utilities. These uneconomic
costs were rung up by the utilities to build power plants or con-
tract for power at prices higher than the cost of new facilities today.
The model statute does not assume that utilities will be fully paid
for 100 percent of these uneconomic costs. Rather, the statute pro-
vides for a sharing of costs. In addition, in exchange for ratepayers
funding half of the utilities’ stranded investments, the statute pro-
vides for a sharing of the company’s prospects for future profits.
Much as the federal government received stock warrants from
Chrysler as a condition of that bail-out, the model statute provides
for shares in the utility’s future good fortune, in exchange for cus-
tomer payment of the uneconomic costs of the past.

The statute contains a number of other provisions designed to
protect consumers from the risks of electric industry restructuring.
While you may not be able to see every provision enacted, the
model language should help in strengthening the protections
enjoyed by the consumer.

8 AARP Model State Legistation on Becuric Liiiiry Restruciuring: Bl Surmrmary and Handbook
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Is Organized

This guidebook should help you to understand how the
model state statute was put together. It will also explain some of
the choices that were made in selecting these particular provisions.

Most of the language for the statute has been drawn from
- statutes passed by the 13 state legislatures that have enacted elec-
tric industry restructuring as of the summer of 1998. The funda-
mental organization of the statute, and many of the specific provi-
sions, are modeled on the Maine restructuring statute. Footnotes
for each provision will help you locate the closest language for that
section from an actual statute that has been passed into law. Some
provisions have been offered in various states, but not yet enacted.
Other provisions were drafted by the authors to deal with issues
important to older persons. In these cases, the provisions try to
present “state-of-the-art” protections for the small and vulnerable
consumer.

AARP Fodd Sute Legistation on Electric ity Restrucusing: Bl Summary and Handbook 9
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The handbook goes through the model state statute section by
section. Sometimes it will not be clear why a certain provision is
included. Other times, the statutory language is so technical that
its meaning is not instantly apparent. The handbook will discuss
these clauses and explain the more arcane provisions. Ideally, once
you have read through the statute and this handbook, you should
have a pretty good idea what the various sections are intended to
accomplish.

There are three appendices to the model bill. Appendix I pro-
vides model language for the “retail marketing area” (RMA) con-
cept championed by some consumer advocates in Ohio. The RMA
concept is a way of introducing new electricity suppliers to con-
sumers at the beginning of competition, while ensuring that con-
sumers do not face higher bills. Appendix Il sets out an alternative
to Section XXX-19, the stranded cost recovery section. The strand-
ed cost provisions in Appendix II are modeled on the Connecticut

statute.

Appendix III is a list of the citations for state unfair and decep-
tive acts and practices (UDAP) statutes. In any electric restructur-
ing legislation, advocates need to ensure that the UDAP statutes
will apply to all electricity suppliers in the state.

Each state has its own way of writing bills, as well as a slightly
different way of regulating public utility electric companies. The
language used for different regulatory concepts or agencies in each
state is a bit different, so the language used in the model statute is
the most commonly used around the country. Also, the most com-
mon forms of industry regulation in place today and the most
common forms of industry organization found around the country
are assumed. But, of course, you will have to take this model and
lay it next to your state’s public utility code (or compilation of
statutes on the regulation of the electric industry) to Jocate the
minor differences in language and conform this model to your
state’s specific details of regulation.

The supplement at the end of this handbook examines the issue
of competitive billing and metering. This model statute does not
~include language to make either of these services competitive.

10 AARP Model State Legistaion on Electric Unifity Restrucusing: B Summary and Handbook
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Section-by-Section
Description of Model
Statute

Sec. 1. Findings

It is customary in a major piece of legislation to include
findings of “legislative fact.” In these findings, the legislature sets
out its assumptions about the situation facing it that provide the
context in which it is proposing the new policies of the statute.
These are useful for those trying to understand why the legislature
is taking the step of proposing new policies. Legislative findings
are used by courts when they interpret the statute.

The findings proposed in this model] statute are drawn from the

New Hampshire statute. That state was facing a situation in which
rates were among the highest in the country. A state with relatively

lower electricity prices would have to determine what other fac-

tors exist that prompt the state to introduce retail competition.

- The findings proposed here do not include the strong language
included in some existing restructuring statutes declaring retail

AARP Model State Legislation on Electric Uity Restrucnring: 8 Summuary and Handbook n
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competition to be the best way to organize the electricity industry.
It should not be necessary to make such a declaration in order to
justify moving to a system of retail competition. Further, the pro-
posed statute contains standards for determining whether to open
certain aspects of the market to competition. The existence of these
standards is a recognition by the drafters that policy makers can-
not be certain of the future—the introduction of retail competition
may not bring the benefits the legislature expects for it. For this
reason, the findings do not declare that competition will definitely
work to lower rates and improve services.

Sec. 2. [TITLE and
CHAPTER OF CODE]

Sec. XXX-1. Purpose

Sec. XXX2. Statement of Principles

Section 2 begins the restructuring statute proper. The material
in this section will be transferred to the code of legislation when it
is passed, and become part of the general laws of the state. Thus, a
numbering system within a numbering system is required. The
provisions that will become part of the code of the state are indi-
cated here in the form “Sec. XXX-#.” The first sections are the pur-
pose of the legislation and the statement of principles.

No piece of legislation can cover every situation that will come
up when the statute is implemented. It is important to spell out the
principles the legislature wants the regulatory commission, the
courts, and other agencies of government to follow when giving
life to the specifics of the Act. This will help ensure that the will of
the people is carried out when other branches of government inter-
pret the general terms of the bill.

Principles to Protect Consumers, Not Abstract Principles

Most restructuring statutes passed to date have something like
a statement of principles. Most of the principles set out in the
model statute appear in some form in existing restructuring legis-
lation. However, there are important differences between the prin-
ciples suggested here and the average restructuring bill.

For example, most existing restructuring statutes take for grant-
ed that opening up the electricity generation market to retail com-

12 AARP Modei State Legistation on Bectric Utiity Restnucnaring: BR Summary and Handbook

DOEO003-0636

1992



petition will produce tremendous benefits for consumers. They
also appear to assume that competition for retail purchases of elec-
tricity will not produce greater risks than the present structure of
regulated monopolies. That is, they take the benefits of any market
called “competitive” on faith. And they assume, in effect, that
what is good for the competitive marketers is good for the cus-
tomers. Get it right for the competitors and the rest will take care
of itself, is the message.

By contrast, the statement of principles here stresses issues of
concern to consumers. It does not look at restructuring from the
point of view of potential competitive electricity sellers, or even
the large industrial consumer. Rather, it looks at restructuring from
the point of view of the small consumer.

The princdiples hold up a standard of performance for the newly
regulated industry. Affordable service, universally available, con-

sumer protection from unfair practices, lower rates and true com-

petition, reliable and high quality service—these are what con-
sumers want from an electricity industry. Put together, these prin-
ciples constitute a set of conditions that any organization of the
electricity industry (monopoly regulation, wholesale competition,
public power, retail competition, etc.) must meet.

“Burden of Proof” on Market Proponents

The model statute’s principles set out a test for whether a new
industry structure will be beneficial to consumers. In effect, the
model statute puts the burden on proponents of change to demon-
strate that their new model will achieve the conditions required by
customers. '

These conditions, set out in the fifth principle in proposed code
Section 2, must be met before the commission can declare that any
part of the electricity business should be opened up to competi-
tion, and price regulation removed. The model statute does take a
favorable view towards the prospect of retail competition for gen-
eration sales. There are a number of references in the findings,
principles, and statement of purpose to this view. On the other
hand, some aspects of the industry, like metering and billing, are
not treated as presumptively competitive, and proponents must
prove their case before the commission can open the door to retail
metering and billing competition.

AARP Model State Legislation on Electric Uity Restructring: B3 Summary and Handbook |54
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However, even retail generation competition does not get a free
ride. Proponents of this new approach will have to prove to the
commission that the conditions for competition are met before reg-
ulation of generation sales prices is eliminated in favor of market
forces. This is essentially the approach being taken in Nevada, and
the conditions for competition are largely drawn from that statute.

Sec. X2OE3. Definitions

Every major statute like this—changing how a whole aspect of
industry and government will function—requires a definitions section.

The model statute has a number of new terms that are used fre-
quently in the Act. The definitions section will need to distinguish
the various types of providers in the marketplace, since some
requirements and opportunities apply to less than all the different
providers.

A New Marketplace Needs a Scorecard to Identify the Players

This issue of distinguishing the players also applies to distinc-
tions the definitions draw between existing (vertically integrated)
electric utilities, and their successor companies that provide only
transmission or distribution service. The statute also provides a
basis for distinguishing transmission and distribution monopolies
from affiliates who wish to provide competitive supplies of elec-
tricity after restructuring, to the extent this will be permitted, if at
all. This is necessary in order to discuss and resolve the question of
whether existing utilities may continue to sell power in the restruc-
tured world, and if so, whether they must set up a separate affiliate.

[ssues of market power and the different obligations and oppor-
tunities that apply to affiliated competitors versus regulated
mongpoly poles and wires companies will be important in the new
structure. For this reason, the definitions go to some lengths to sep-
arate out these different types of entities. This model statute
assumes that utilities will be severely limited in continuing to per-
form both the monopoly transmission and distribution functions,
and the competitive supply functions.’

"Model Section XXX-15 requires most generation-related assets to be sold, and
forbids monopoly transmission and distribution utilities from owning such gen-
eration assets. Model Section XXX-16 severely limits the extent to which a large
electriaty utility that provides transmission and distribution service can provide

“ AARPModdSu{engiﬂmmmEkcmch‘uyKemmhg:Ba&nmmHnbook
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As a result of the interrelated restrictions of the statute, a com-
pany that today owns generators, transmission lines and a distri-
bution network (and sells power it generates to its customers) will
in the future be permitted to retain the transmission and distribu-
tion network, own only a severely limited amount of local genera-
tion for restricted uses, and sell power it buys at wholesale to only
a small portion of the retail customers in the area where it has its
monopoly distribution network. Even those sales will have to be
made by a completely separate affiliate with a strict code of con-
duct preventing the monopoly poles and wires company (and its
customers) from cross-subsidizing the competitive marketing firm
to the detriment of the distribution utility customers and the com-
petitive electricity providers against whom the affiliate will com-
pete.

Aggregation—Definition Limited to Value-driven or
Customer-driven Entities

Some statutes distinguish various types of players in the new
competitive markets, for example, including definitions for bro-
kers, marketers, aggregators, generation suppliers, and the like.
Aggregators are defined in the statute because the regulatory com-
mission and the utilities are given specific responsibility under the
Act to help consumers voluntarily aggregate their loads to buy
electricity in the competitive market (Section XXX~4(C)).

All others who are in the various businesses relating to selling
power to retail customers are gathered together under the defini-
tion “competitive electricity supplier.” There is no need to break
these suppliers out into separate groups in this model statute. The
obligations placed on competitive suppliers in the statute do not
turn on the distinctions between brokers (who would not ordinar-
ily own the power they are arranging to sell to customers), mar-
keters (who similarly might not take title to the power), and gen-
eration suppliers who actually have title to power they resell, and
so forth.

marketing services within its service territory. Model Section XXX-16 also limits
the proportion of the region’s generation a firm or its affiliates can control and
still market power in the state. And Section XXX-16 provides that to the extent the
corporation is permitted to continue selling electricity, instead of just delivering it
for others, it must do so via a separate subsidiary.

AARP Model State Legistation on Elecuric Utibty Restrucusimg: B Summmary and Handbook 5
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Under this model, the obligations of a competitive electricity
supplier attach when an entity is in the business of selling power
to retail customers. If the firm is a broker, it may be selling some-
one else’s power. Nonetheless, brokers, and all others who sell at
retail, must be licensed (Section XXX-9) and must observe the con-
sumer protection requirements of the statute (Sections XXX-10

through XXX-14).

Sec. XXX-4. Retail Access; Deregulation of Prices

Section XXX-4 is the core statement of the terms for introducing
retail competition in electricity sales. It provides that customers
will have the right to buy energy from competitive electricity sup-
pliers, and utilities must deliver that power to the customers over
their poles and wires, if the regulatory commission finds the con-
ditions for competition have been met.

The conditions for competition are essential as a check to prevent
jumping into competition without thinking through the pros and
cons for the state, and making sure that competition will actually
function in the relevant market to deliver the benefits intended:

Sec. 2(E) Conditions for Competition. Regulation of prices is
necessary where competitive forces will not adequately disci-
pline a market, where competition will jeopardize the safe and
reliable operation of the integrated electricity network, and
where segmentation of the market by providers will result in
unfair discrimination in prices to different classes of cus-
tomers. Accordingly, the commission shall determine that an
electric service is a potentially competitive service only if it
finds, after a public hearing, that provision of the service by

alternative sellers:
(1) will not harm any class of customers;

(2) will decrease the cost of providing the service to resi-
dential and small commercial customers in this state and
also increase the quality or innovation of the service to cus-
tomers in this state;

(3) is a service for which effective competition in the mar-
ket is certain to develop;

16 AARP Mode! State Legislation on Electric Uity Restructuring: Bl Sumsmary and Handbook
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(4) will advance the competitive position of this state rela-
tive to surrounding states; and

(5) will not otherwise jeopardize the safety and reliability
of the electric service in this state.

This formulation requires the regulator to be willing to express
more certainty about the future market conditions than the
Nevada statute language from which it is drawn. In principle, it is
impossible to know the future. However, if the language merely
requires a finding of “likelihood” of producing the benefits
claimed, then there is no rigor to the standard. Thus, the effort here
is to force some hard thinking about claims for the new market

structure.

The process set out in the statute for evaluating whether the
conditions are met requires the regulator to answer a series of
questions about the structure of the competitive market and the
likely impact of that structure on the extent of true competition
and the resulting prices for services in that market.

Transition Dates and Transition Periods— Short or Long?

The statute provides for a target date for competition to begin,
a few years after passage of the statute, so long as the regulatory
commission has found that the conditions of competition are met.
‘As of the transition date, most aspects of pricing would no longer
be controlled by regulators.?

The transition period is intended to give time to set up the new

.market mechanisms that do not exist today. This includes the

’Because it is important in creating a working market, most statutes, and this
model statute, provide that regulators will continue to have some measure of con-
trol over the terms and conditions of selling electricity, which includes not only
consumer protections such as advance notice of termination and limits on the
grounds for termination, but also limits on fees for switching, limits on late fees
and unfair deposits, limits on the price that a designated default supplier can
charge, and licensing limits on who may enter the business. The model statute,
like other restructuring statutes, also requires clear apples-to-apples information
for consumers about electricity price, among other things. But in a retail compe-
tition market, other than in the few situations explicitly set out, retailers will be
free to ask what price they want for their power, and customers will be free to
decide whether to buy it at that price, with no regulator to dictate what the price
will be.
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divestiture of a utility’s generation assets from its monopoly poles
and wires (transmission and distribution) business, as provided
later in the model statute.’

A transition period is also useful to existing utilities that bene-
fit from having more time under the current monopoly regulation
regime to write down their uneconomic assets and otherwise pre-
pare for competition. For this reason, a long transition period is
generally understood to be favorable to the utility, and worth
something to them in the ultimate negotiation over the shape of
the bill. On the other hand, customers who do not want to move
quickly to a retail market may also see a benefit in a longer transi-
tion period. In such a case, of course, the question of whether the
bill provides for rapid rate reductions becomes more important.

To summarize, utilities will want to keep current rates in place
for as long as possible, and so will favor a longer transition period
and a small or non-existent obligation to reduce rates.* They may
be willing to make concessions on eventual market power controls
(such as mandatory divestiture of the generation business from the
transmission and distribution business) in order to protect them-
selves from having to cut rates sharply, or open their systems to
retail competition soon.

*If your state decides not to require divestiture, this reason for an extended
transition period falls away. There may be other reasons—particularly if your
state does not expect competition to come of its own accord to small customers,
and the model chosen is thus one where everyone has the right to competition
soon—but small customers will, in practice, take their power from the incumbent
utility or the winner of the bid to provide standard offer power, at regulated stan-
dard offer rates.

‘Be on the lookout for what appears to be a rate reduction, but actually is only
a cost deferral. Some utilities may willingly agree to drop rates today by 10 or 15
percent, but only if they can defer any losses that causes them out to t{le future.
This approach, unfortunately, has a great deal of appeal to some politicians,
because they can claim to be getting a rate reduction for their constituents, and
bank on the hope that no one will trace back later rate increases (or later inability
to reduce rates to levels they should have reached) to the restructuring statute’s
plan for loss deferrals. There are a couple of ways that such schemes are struc-
tured. For further information, contact Jerrold Oppenheim, National Consumer
Law Center, Boston, Massachusetts.
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Big customers and competitive marketers will be eager for a
short transition period, so that they can quickly begin doing busi-
ness with one another.®> Small customers will differ on whether
they see retail competition as more of a promise than a threat.
Those who think they will do as well as the big customers will
agree that quick movement to competition is more important than
near-term rate reductions. The majority of small customers, who
see the risks as larger than the rewards, will want a long transition
period with guaranteed and substantial rate reductions beginning
as soon as possible. Both big and small customers will want to
have strong protections against the incumbent utility keeping
unfair control over the market, and preventing true competition
from arising in the new world without price regulation.

In some states, the transition period to competition is separated
from the stranded cost recovery period. And, conceivably, both
may be separated from the period during which the present utili-
ty (or a supplier chosen by competitive bid) must offer a “standard
offer” package of service to customers who do not wish to shop in
the competitive market. However your state handles this question,
the statute needs to be clear. And you need to understand the
implication of the different periods for these various functions.

Aggregation |

Section XXX-4 places considerable importance on what has
come to be known as “aggregation.” Aggregation is a term that
does not have a single, clear meaning across the country and among
electricity restructuring experts. Generally, it means grouping
customers together and supplying electricity to them (as opposed
to each individual customer making a one-on-one contract with an
electricity generating plant to provide electricity to that customer).¢

*It can be argued that big customers do not care who they do business with,
and would just as soon keep buying supply from the incumbent utilities, but they
want to have the threat of competitive supply alternatives alive so that they can
bargain their prices down.

*Because of the way that electricity is delivered, if a customer is plugged into
the grid, the customer gets power from the pool of all the output of all generators
operating at the moment the customer turns on an electricity appliance.

AARP Modd Stte Legishatiori on Eleciric Utlity Restrucurring: Bl Summary and Handbook 19

DOE003-0643

1999



The proposed model statute defines aggregation as follows:

B. Aggregate. “ Aggregate” means to organize individual elec-
tricity consumers with common characteristics, such as geog-
raphy, affiliation, or some other characteristics in common,
into an entity for the purpose of purchasing electricity on a
group basis. '

C. Aggregator. “Aggregator” means an entity that aggregates
individual customers for the purpose of purchasing electricity.

This model statute, then, uses the aggregation concept to refer
to a grouping of customers around a common characteristic. An
example might be a municipality that gathers together residents
and businesses in the town and arranges purchases of electricity
for those who live or do business in the town. Another example

would be an automobile club that adds electricity purchasing services -

to its list of member benefits, and buys electricity for group members
who choose to participate, or gets a discount from a chosen supplier
who then contracts directly with participating members.

The model statute goes beyond permitting aggregation and
includes a requirement that the regulatory commission and the
regulated distribution utilities encourage and facilitate aggrega-
tion of retail customers. This provision is included to respond to a
growing sense that for-profit electricity suppliers are not likely to
find it profitable to market to small customers (residential and
small commercial accounts). Aggregating customers around com-
mon characteristics, by affinity groups, municipal aggregation, or
otherwise, is one option for enabling small customers to combine
their purchasing power even where mass market suppliers do not

see an opportunity to sign up individuals from the group on a

retail basis.

In addition to the municipal aggregation and voluntary cus-
tomer aggregation noted in this model statute, there are other
forms of aggregation that have been suggested around the country.
For example, the Connecticut statute provides that the state pur-
chasing office will obtain electricity from competitive suppliers not
only for the state’s uses, but also for low-income customers receiving
home energy assistance.

There are a number of ways that aggregation can be accom-
plished. In effect, the competitive electricity suppliers, the default
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suppliers, the municipal aggregation suppliers, those who offer
the standard offer, and indeed anyone who sells at retail, all
“aggregate” the loads of their various customers. The special push
mandated by the statute is for consumer-initiated aggregation,
particularly aggregations of small consumers. This is because there
are greater barriers to consumer-initiated aggregation than to the
grouping together of customers by other means.

In the case of standard offer, default, or municipal aggregation
service, there is a ready-made group of customers that a supplier
can make sales to, which lowers marketing costs and makes it
more likely that competitors will come into the market to sell. In
the case of marketers selling to individual customers, they are
motivated to gather such customers together and take responsibil-
ity to supply them because the marketers will earn their revenues
in that fashion. Consumer-initiated aggregators that need assis-.
tance in organizing themselves are likely to be made up of small
consumers. Much as in the case of food cooperatives, such entities
will require large investments of time and commitment to over-
come the lack of funding and capital.

Sec. XXX-5. Reduction in Residential Rates;
Standard Offer

- Section XXX-5 is in some ways the heart of the model statute.
This section provides that residential customers will get a 15 per-
cent rate reduction within nine months of passage of the statute,
and eventually a further 10 percent reduction, for a total rate
reduction of 25 percent, whether they shop for power in the com-
petitive market.

A number of states have imposed rate reductions (California—
10 to 20 percent; Massachusetts—15 percent after divestiture;
Illinois—10 to 20 percent, depending on the utility, by 2006). The
reduction proposed in the model statute is steep and quick: 15
percent shortly after the statute takes effect, moving to a 25 percent
reduction within a few years. It is likely that the amount of any near-
term rate reduction will be a hotly contested issue in negotiations.

Steep Rate Cuts— Evaluating the Possibilities

You will want to know whether the scale of rate reduction pro-
posed here is within the boundaries of reasonable expectations,
considering the situation of the utilities in your state. The lower
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your rates are today—relative to a regional average, for example—
the more difficult it would be to achieve rate reductions along the
lines proposed in this model bill (although even in the highest-cost
_ states steep rate reductions may threaten the financial integrity of
the utility). It will be helpful to have an idea of how these reduc-
tons compare to the proposals the utilities and others are willing
to live with. Be on the lookout for proposals that would reduce
rates today but have the effect of requiring ratepayers tomorrow to
make the utility whole for any losses the near-term rate reductions
cause it to experience.

To get a sense of these parameters, you may want to tap into the
analysis being done in your state by the utility consumer advocate
(if any), a utility watchdog group, the commission staff, or the
major industrial customers regarding the financial situation of the
utility, and the impact of various rate reductions. These will help
put into perspective the likely claims of the utilities that they can-
not withstand the level of rate reductions being proposed. It is also
possible to trade an easing of the rate reduction demand for other
concessions that may be more palatable to the utilities.

Note also that if the utility loses money in order to provide a
rate reduction, it is similar in effect to a disallowance of so-called
stranded costs—the uneconomic costs of power plants owned by
the utility. Consumers care about rates, but they are mobilized by
concerns about “bailing out” the utilities. On the other hand, utili-
ties need to show Wall Street that they are recovering their capital
costs, but might be able to agree to rate reductions, gambling that
they can make up the shortfalls later. ‘ «

Because the future is uncertain, there are many forecasts that
are plausible. This in turn leaves room for bargaining about what
will be fixed as policy into the future, and all sides may come away
betting that their vision of the likely future will prove true and
benefit them.

In the case of the model statute, the required bill reductions
come off the total bill, not just the energy portion of the bill. Be
careful when reading the language of statutes proposed in your
state that the percentage reductions are stated in apples-to-apples
terms. Utility bills historically are made up of base rates, and fuel
or energy charges, and sometimes other surcharges or adjust-
ments. If the statute talks in terms of reductions to base rates, this
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is not as good a deal for the consumer—base rates can make up as
little as one third of the bill, depending on the circumstances.

Standard-offer Bid Process

The model statute provides for a competitive bid process to
select an alternate supplier to provide the energy portion of the
bill” It is unlikely that such a bid process will result in a supplier
willing to sell energy at a sufficient discount that the total bill will
be reduced by the target percentage. For example, if energy is one
third of the bill, to get a 10 percent reduction on the total bill, the
energy portion would have to be reduced by 30 percent.

The model statute provides that the distribution utility shall

continue to provide generation services under the standard offer if

no competitive seller comes forward to offer service at a price low
enough to produce the required rate reductions.® The distribution
utility need not own the generation supplies it uses to provide this
power.’ Alternate stranded cost recovery language should be used
in case the bids come in too high (see Appendix II).

Financial Integrity% Warrants against a Brighter Future

Such large rate reductions could in some cases jeopardize the
“financial integrity of the distribution utility. To provide for this
risk, the model statute first permits the utility to petition the regu-

?The Massachusetts statute has utilities providing the electricity themselves
unless they run into problems finandially; the Maine statute bids it out and sees
what happens. The choice to make here is competition or lower rates. Maine
opted for certain competition in the hopes that over the long run it would pro-
duce lower rates. Massachusetts went for certain lower rates, with the expectation
that competition would emerge eventually.

® It is conceivable that a middle ground could be provided for in the statute,
whereby if a competitive supplier bid te provide at least part of the standard-offer
reduction, that supplier could win the bid, and the distribution utility would
make up the balance of the rate reduction off the monopoly transmission and dis-
tribution rates. ' '

*It could buy power on the wholesale market, through a mix of short-term

and long-term contracts, and some, reliance on.the spot market, to make up its”

supply portfolio for the standard-offer sales. Utilities will resist being forced to
divest their generation yet retain an obligation to serve. Remember, however, that
if utilities hold on to their generation supplies, they may have undue market
power. Also, a divestiture sale is one way of putting a market value on genera-
tion, for use in determining the amount of any stranded costs.
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