August 7, 2002
DECISION AND ORDER
OF THE DEPARTMENT OF ENERGY

Application for Exception

Name of Petitioner: Gas n Shop, Inc.
Date of Fling: March 26, 2002
Case Number: VEE-0084

On March 26, 2002, Gas'n Shop, Inc. (Gasn Shop) of Lincoln, Nebraska filed an Application for
Exception with the Office of Hearings and Appeds (OHA) of the Department of Energy (DOE). Inits
goplication, Gas n Shop requedts that it be excused from filing the Energy Information Adminigtration’s
(EIA) form entitled "Resellers/ Retailers Monthly Petroleum Product Sales Report” (Form EIA-782B).
For the reasons detailed below, we deny Gas n Shop's request for exception reief.

A. Background

Fom EIA-782B is part of the mandatory reporting requirements which grew out of the shortages of crude
oil and petroleum products during the 1970's. It is designed to collect monthly information on refined
petrdeum product sales volumes and prices from a sample of resdlers and retailers. 42 U.S.C. § 7135(b).
Informetion atained from Form ElA-782B is used to andyze trends within petroleum markets. Summaries
d theinformation and the analyses are published by the EIA in publications such as “ Petroleum Marketing
Monthly.” This datais used by Congress and by more than 35 state governments to project trends and
to formulate Sate and nationa energy palicies.

The DOE has atempted to ensure that the surveys yield vauable information while minimizing the burden
placad onthe industry. Thus, in designing the form, the DOE consulted with potentid survey respondents,
various industry associations, users of the energy data, Sate governments, and other federd agencies.
Moreover, to minimize the reporting burden, the EIA periodicaly sdects a reativey smal sample o
companiesto file Form EIA-782B. In addition, to reduce the amount of time spent completing the forms,
firms may rely upon reasonable estimates.1/

y Form EIA-782B dipulates that the filer must make a good faith effort to provide reasonably
(continued...)



B. Exception Criteria

This Office has authority to grant exception relief where the reporting requirement causes a “special
herdship, inequity, or unfair distribution of burdens.” 42 U.S.C. § 7194(a); 10 C.F.R. § 1003.25(b)(2).
Exoytionsare gppropriate only in unusud cases. Because dl reporting firms are burdened to some extent
by reporting requirements, exception rdief is gppropriate only where a firm can demondrate that it is
advardy dfeded by the reporting requirement in away thet differs sgnificantly from similar reporting firms.
Thus mere inconvenience does not conditute a sufficient hardship to warrant rdlief. Glenn E. Wagoner
Oil Co., 16 DOE {81,024 (1987).

We have granted full or partid rdlief from EIA reporting requirements in cases where applicants have
shown that those requirements placed a burden upon them that was significantly different from the
inconveniencegaerdly associated with the requirement to submit EIA forms. For example, relief has been
granted when firms have had severe financid difficulties or when the only persons cgpable of preparing a
form have had serious medica problems. See Eastern Petroleum Corp., 14 DOE 181,011 (1986);
LBM Distributors, Inc., 13 DOE 1 81,043 (1985); Ed Joyce Fuel and Feeds, 13 DOE 1 81,024
(1985). Because of the importance of the data it provides, a*“certainty firm”2/ must show that the burden
of complying with the reporting requirements is extremely severein order to obtain exception relief. See
Fletcher & Associates, 23 DOE {81,008 (1994) (Fletcher).

Nathe thefed thet afirm isrelatively smdl, nor the fact thet it has filed areport for anumber of years has,
aone, condtituted grounds for exception relief. All firms that participate in the EIA surveys bear some
burden that they wou d not otherwise, and if firms of al sizes are not included, the estimates and projections
oanaaal by the EIA’s gatigtica sample will be unreliable. Mulgrew Oil Co., 20 DOE 9 81,009 (1990)
(Mulgrew).

1/(...continued)
aoourateinfometion that is consstent with the accounting records maintained by the firm. Thefirm
mugt dert the EIA if the estimates are later found to be materidly different from actud data

2/ “A “certainty firm” isafirm that accounts for over five percent of the sales of any particular
peroeum product in astate. Because of the size of its market share, the information provided by
a certanty firm is criticd to insuring that the EIA survey accurately reflects the patterns of fuel
demandard supply. Asaresult, such firms are typicaly required to complete and file Form EIA-
782B. See Texport Oil Co., 23 DOE 181,006 (1993); Halron Qil Co., Inc, 16 DOE 1 81,
001 (1987).



C. Analysis

Gas n Shop operates sixty-four service gations that sall gasoline and diesdl fuel in Nebraska, Kansas, and
lowva Designated as a“certainty firm”by EIA, Gas n Shop has been respongble for submitting the Form
EIA-782B for dmogt ten years. However, Gas n Shop has not filed this form since September 2000.

OnMarch 26, 2002, Sue Simetter, Gas' n Shop' s office manager, filed an application for exception in which
she requested that the firm be excused from filing the Form EIA-782B for the following reasons:

| havebeen on this survey for over 10 years. It isaburden to our company. We have 70
convenience stores with gasoline sales in 64 stores. I'm the Office Manager and | have
8 employees. | handle dl of the gasoline purchases and input dl invoices for fud, in
addtion to paying al of the taxes that go with these purchases. | tried for the 10 yearsto
kesp up with this program, but have been late savera times, and unable due to time limits
to catch up on severd of these monthly reports as they take time to compile and send in.
| believe in doing my part, but | dso think after 10 years of doing a survey that it should
be passed on to another chain. | can't afford hiring more staff for this project, and have
no employees & this time that can compile thisinformation. . . .

Ms. Smetter aso camed that filling out the form is a hardship because she is the only adminigrative
employee who works on gasoline-related matters and has many other respongbilities. Among her other
ouies, Ms. Smetter indicated that she is respongble for hiring and training new administrative employees,
as well asfor ensuring that necessary tasks are completed when administrative employees are sick or on
vacation. Ms. Smetter aso informed us that she is responsble for maintaining and filing informetion
invalving the state gas and sdestax and, in the past year, has been involved in a Federa gastax audit, a
Kansas audit and a Nebraska sales tax audit. Ms. Smetter further indicated that, because of her work
responghilities, she finds it difficult to take avacation. Ms. Smetter also indicated that it takes from two
and a hdf to three and ahdf hours per month to complete the form, and that she does not use estimates.
Ms. Smetter dso maintains that EIA unfairly classfied Gas'n Shop as a cartainty firm when other large
gesoline retailers in Nebraska have not received the same classfication. However, Ms. Smetter failed to
identify any specific firm that she believes should have been classified as a certainty firm. See Electronic
Mal Message from Ms. Smetter to Linda Lazarus, OHA Staff Attorney and Memorandum of Telephone
Conversation between Ms. Smetter and Ms. Lazarus (May 30, 2002).3/

3/ In her electronic mail message to Ms. Lazarus, Ms. Smetter also suggested that DOE should
compensate Gas n Shop for completing the Form EIA-782B and that the information requested
on the Form should be obtained from the states. 1d. These matters are outside the scope of a
proper gpplication for exception, and we will not addressthem in thisdecison. See 10 C. F.R.
1003.25(b)(2).



After congdering dl of the information provided Gas n Shop, we have concluded that the Application for
Exception should be denied. The firm has shown that its operations are Spread over many outlets and
juidictions, but it has not shown that its burden in furnishing the information necessary to complete Form
EIA-782B is any greater or otherwise more onerous than that experienced by other, smilar submitters.
Gas'n Shop has not demondgtrated any type of unique circumstances that would justify an exception 4/ or
thet itscontinued participation in the survey isinequitable or causes an unfair distribution of burdens. While
the firm is required to file Form EIA-782B for its many outlets, the fact of its far-flung operaionsis itsdlf
areason to include - not exclude - Gas n Shop in asurvey of domestic fuels distribution.

As for Gas'n Shops main complaint - that only Ms Smetter is assgned to fill out the form - that is not
goundsfar exogptionrelief. See Flether; Mulgrew. Furthermore, the time Ms Smetter Sates she devotes
to completing the form, 2.5 to 3.5 hours per month, is not sgnificantly greater than EIA estimates is
necessry. Hence the time aone does not condtitute a hardship See Fletcher; Mulgrew. Because of the
importance of Gasn Shop's sdes, and it market share, the inclusion of its data in the EIA survey is
important and not outweighed by the stated inconvenience to the firm. Thus, when we baance public
policy condderations favoring the gathering of the information necessary to the nation’s energy security
agard the arguments raised by Gas' n Shop, we conclude that the firm’s Application for Exception should
be denied.

It Is Therefore Ordered That:

(1) The Application for Exception filed by Gas'n Shop, Inc. on March 26, 2002 is hereby denied.

(2) Gas'n Shop, Inc. isrequired to prepare and file the Energy Information Adminigtration’s (EIA) forms
farthefimentitied "Resdllers/ Retailers Monthly Petroleum Product Sales Report” (Form EIA-782B) that
aeped dueby no later than December 31, 2002 and must continue to file each current Form EIA-782-B

asit becomes due.

(3) Thisisafina Order of the Department of Energy.

George B. Breznay
Director
Office of Hearings and Appeds

Date: August 7, 2002

4/ Moreover, as mentioned above, Gas'n Shop may utilize reasonable estimates rather than actua
oeta. By usng such estimates, Gas n Shop may reduce the amount of time it takes to complete the
form.









