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S.R. Davis (the Enployee) filed a conplaint against her forner
empl oyer, Fluor Fernald, 1Inc. (the Contractor) under the
Departnent of Energy (DOE) Contractor Enployee Protection Program
10 C.F.R Part 708. The Enpl oyee alleges that she engaged in
pr ot ect ed activity and that the Contractor retaliated by
subj ecting her to two disciplinary actions, a job transfer, and
ultimately a separation pursuant to an involuntary separation
program The Enpl oyee seeks relief including reinstatenment and
back-pay. As the decision below indicates, | have concl uded that
the Contractor woul d have taken the same actions in the absence of
the protected activity and, therefore, the Enployee is not
entitled to relief.

| . Background
A. The DOE s Contractor Enployee Protection Program

The DOE Contractor Enployee Protection Program is set forth at
10 CF.R Part 708. Part 708 prohibits contractors from
retaliating against contractor enployees who engage in protected
activity. Protected activity includes disclosing information that
an enpl oyee believes reveals a substantial violation of a |aw,
rule, or regulation or gross fraud, waste, or abuse of authority.
Protected activity also includes participating in a Part 708
proceedi ng. If a contractor retaliates against an enpl oyee for
protected activity, the enployee may file a conplaint. The
enpl oyee nust establish, by a preponderance of the evidence, that
t he enpl oyee engaged in protected activity and that the activity
was a contributing factor to an alleged retaliation. If the
enpl oyee makes the required showi ngs, the burden shifts to the
contractor to establish by clear and convincing evidence that it



woul d have taken the sanme action in the absence of the enployee’s
protected activity. If the enpl oyee prevails, the OHA may order
enpl oynment-rel ated relief such as reinstatenment and backpay.

B. Procedural History
I n June 2001, the Enployee filed her conplaint. The conpl ai nt

all eges that she made protected disclosures and that the
Contractor retaliated with two disciplinary actions and a job

transfer. In June 2002, the |ocal enployee concerns office
referred the matter to OHA for an investigation and hearing, and
the CHA D rector appointed an investigator (the Investigator). 1In

July 2003, as the Investigator was preparing his report, the
Contractor termnated the Enployee as part of an involuntary
separation program I n August 2003, the Investigator issued his
report, and the OHA Director appointed ne to serve as the hearing
of ficer. OHA provided a copy of the investigatory file to both
parti es.

During the pre-hearing phase, | required witten subm ssions and
conducted tel ephone conferences. Through a series of letters to
the parties, 1/ | ruled on the scope of the proceeding,

identified the disputed issues for the hearing, and discussed
possi bl e evidence on the issues.

The Enployee requested that the alleged retaliations to be
considered in this case include her July 2003 involuntary
separation. | granted this request.

| tentatively determ ned that the Enpl oyee had all eged four Part
708 retaliations: the two disciplinary actions, the job transfer,
and the involuntary separation. The Enpl oyee objected. She
al |l eged that, over the course of her enploynent, she had nade
protected disclosures that resulted in the Contractor’s failure to
pronmote her and that the Contractor’s current refusal to correct
this situation was itself a retaliation. | ruled that these
all egations were not part of the conplaint and, in any event, were
untimely.

| tentatively determ ned that the Enpl oyee had nmet her burden with
respect to the two disciplinary actions and the job transfer. |
identified two al |l eged protected disclosures, and | stated that it

l/ These letters were issued on August 14, 2003, September 9,
2003, Septenber 24, 2003, Novenber 12, 2003, and Decenber 1
2003.



appeared that the Contractor did not dispute that she nade the
di scl osures or that they were protected. 2/ | also stated that
under our precedent the circunstances permtted a reasonable
inference that the disclosures contributed to the three actions.
The Contractor did not object and, therefore, | determ ned that
the Enployee had nmet her burden with respect to the two
di sciplinary actions and the job transfer.

| also tentatively determ ned that the Enployee had met her burden
with respect to the involuntary separation. | noted that the
Enpl oyee’ s participation in this proceeding is protected activity
and that under our precedent the Enpl oyee’s involuntary separation
during the proceeding permts a reasonable inference that the
participation contributed to the separation. The Contractor did
not obj ect and, therefore, | determned that the Enployee had net
her burden with respect to the involuntary separation.

Because the Enployee nmet her burden with respect to the four

all eged retaliations, | limted the hearing to the issue whether
the Contractor woul d have taken the same actions in the absence of
the protected activity. | stated that the clear and convincing

standard applicable to contractors was a difficult standard to
nmeet and that the Contractor should consider this high standard in

determ ni ng what docunents and witnesses to present. In order to
permt the Enployee a full opportunity to challenge the
Contractor’s evidence, | required that the Contractor produce the
docunents used to select who would be separated. | invited the

Enpl oyee to review the docunents and to identify any enpl oyee who
she believed should have been separated in her place.

The hearing was held on four days in Decenber of 2003. Bot h
parties submtted exhibit books. The Contractor nunbered his
exhibits, and they are cited as “Ex. [nunber].” The Enpl oyee
nunbered the pages of her exhibits, and they are cited as “Ex. P-
[ page number].” The Contractor presented a w de range of
wi t nesses, including the Enployee’ s managenent chain, human
resources (HR) and enpl oyee relations officials and staff, and
several co-workers. The Enployee’ s counsel cross-exam ned these
wi t nesses extensively, and she presented wi tnesses, including a
co-worker and a worker in another department, to testify about the

2/ The two disclosures related to business ethics rules
concerning the acceptance of gratuities from vendors and the
docunment ation of potential conflicts of interest.



Enpl oyee’ s performance and conduct. The Enpl oyee also testified.
Post - hearing briefing was conpl eted on February 23, 2004.

Il. General Background

The Fernald site is scheduled to close. Because of the planned
cl osure of the site, the Contractor has inplenented a series of
voluntary and involuntary separation prograns. These are conmonly
referred to as VSPs and | SPs. The programs relevant to the
instant case are a 2001 VSP, a Spring 2003 VSP, a July 2003 I SP,
and an October 2003 | SP.

The Enployee worked in the Contractor’s Information Management
(I'M departnment. Prior to the June 2003 ISP, the I M departnent
consi sted of five managers: the departnment head and four division
managers. Two of the divisions were “network” divisions and two
were “programmer” divisions. As part of the July 2003 involuntary
separation program the Contractor separated the IM head and a
progranmer division manager; the Contractor then pronoted one of
the programmer nmnagers to be departnment head, |eaving two
di visions - a network division and a programer division. The
remai ni ng network manager will be referred to as the Network
Manager; the remaining progranmer manager will be referred to as
t he Programrer Manager.

From 1998 to June 2001, the Enployee reported to the Network
Manager. In late June 2001, the I M departnment head reassigned the
Enpl oyee to the Programrer Manager. The Enpl oyee reported to the
Programmer Manager for the next two years, until she was separated
in the July 2003 | SP.

During her tenure with the Network Manager, the Enployee held the
title of “Supervisor Informati on Managenent.” Until approximtely
t he begi nning of May 2001, she was one of three team | eaders. 1In
August 2001, two nonths after she was reassigned to the Progranmrer
Manager, the |IM departnent elimnated the title “Supervisor

I nformati on Managenent.” The seven enpl oyees who held that title,
including the Enpl oyee, had their title downgraded to “Information
Managenment Analyst I11.” Ex. 67. Another enployee's title was

downgraded from “Manager Information Managenment” to *“Senior
I nformati on Managenent Analyst.” 1d.



I1l. The Disciplinary Actions and Job Transfer

A. I ntroducti on

The two di sciplinary actions and the job transfer occurred in the
first six nmonths of 2001, during the Enployee’'s tenure with the
Net wor k Manager. The first disciplinary action was a March 21

2001 witten rem nder, citing inconsistent work hours, failure to
foll ow managenment direction, and unprofessional conmunication

styl e. The second action was a May 31, 2001 “decision making
| eave,” citing failure to establish and maintain backups and
unpr of essi onal conmuni cation style. In a “decision nmaking |eave,”

the Contractor places an enployee on adm nistrative | eave for the
rest of the day so that the enpl oyee can nmake a deci sion about
whet her or not the enployee wi shes to remain enployed. The
June 25, 2001 job transfer to the Programmer Manager cited, inter
alia, the Programer Manager’s need for the Enpl oyee' s skills.

As explained below, the Contractor has presented clear and
convi ncing evidence that it would have taken the sanme actions in
t he absence of the protected disclosures. The record indicates
that, over the course of her tenure with the Network Manager, the
Enpl oyee had a nunber of conflicts with subordinates, co-workers,
and managers, in which the Enployee made inflammtory and
di srespectful statenents to, and about, others. Al t hough the
Empl oyee states that her conflicts were l[imted to those about
whom she nade protected disclosures, the record indicates that her
conflicts were not so limted and instead involved a variety of
people and a variety of topics. Sone of them are di scussed bel ow.

B. The Enployee’s Conflicts with Subordi nates, Co-Wrkers, and
her Managers

1. The Period 1999 to 2000

In August 1999, the Enpl oyee objected to her supervisor’s reversal
of her decision to rescind a subordinate’s conputer access. The
Empl oyee e-mailed the Network Manager that she “was not happy”
with his actions and that their inpact “calls into question the

true nature of our work relationship.” She continued that they
“are typical of your tendency to act on the word of those with
| ess experience and other agendas.” Ex. 11 at 2. As an exanple

of the inpact of his actions, she referred to another team | eader
as naki ng “deneani ng, condescendi ng, off-handed remarks” about the
Enpl oyee “usually in the presence of others.” Id.



I n August 2000, anot her subordinate conpl ained to the Enpl oyee and

the

| M departnment head about the way she treated him The

subordinate cited the followi ng e-mail exchange, which began after
he recomended a software product.

Ex.

[ The Enpl oyee:] ... | find it very disappointing and
di sconcerting in what | perceive as your unwillingness to be
flexi ble when there is something you want or don’t want to
do. | findthis to be just one of a few negatives about your
tenure here. This situation is an exanple, the other is/was
your problemwith . . . your desktop. Being paged when your

systenms go down is another exanple.

Anot her negative is your tendency to be highly opinionated on
just about every subject. [|I’mnot going to discard software
or conputers based on the opinion of sonmeone who may not be
around in a few nonths.

[ The Subordinate:] . . . | was doing nothing nore than what
you asked - further investigating the problem at hand .

| would have just as agreeably dropped the topic if that
is what you had asked ne to do.

[ The Enpl oyee]: | guess you couldn’t figure out that my | ast
e-mail was rhetorical in nature. It would have been much
better if you sinply took it under advisenent.

I think you need to realize that | am your supervisor and
your custoner — - you can’t OFFEND and won’t be of fending ne.
13. The subordinate e-mailed the Enployee and the | M

departnent head, stating that he would be |l eaving and referred to
the e-mail exchange as “why.” 3/ 1d. After the Enpl oyee received

3/

In a subsequent e-mail to his enployer, the subordinate

expl ai ned his feelings:

Unfortunately, after nonths of shrugging off statenents
that al so appeared to be rude, | reached the point where |
just wasn’t going to take it any nore, so | gave notice.

: [ She] has some issues with how she presents
criticisms/coments/etc. that unfortunately offend people

who |ike nyself don't just confront her for fear of
offending her/hurting her feelings. To that end, if | were
to have stayed, | would have had to expect grating
presentation of comrents to continue. Al t hough 1 1ike

(continued...)



t he subordinate’s conplaint, she limted his conmputer access.
Ex. 14. When the Network Manager overrode that decision, the
Enpl oyee conplained to the HR departnent head about the “Situation

In Informati on Managenent:”

[NNeither [the Network Manager or the | M departnent head] has
any authority to tell me when or how to handle an irate or
exiting enpl oyee’ s conputer access.

Ex. P-21. The Enployee further stated that people in the IM
departnment did not |ike her, specifically another team | eader and
three of the team | eader’s subordinates. Ex. P-24. 4/ Over a
week after her manager’s instruction to restore the subordinate’s
access, the Enployee’s nmnager e-nmailed her, stating that the
subordi nate still did not have access to certain systens and that
t he subordinate needed the access for tasks the mnager had
assigned to him The Enpl oyee responded by objecting to the
manager’ s assignnent of tasks to her subordinate and stated that
“it is my call about access to conputers for those under my
supervision.” Ex. P-324.

3/ (...continued)
[ her] as a person (and | do), working for her has been
difficult at tines, and | think that [the Network Manager]
needed to know that al so. | truly hope ny outburst won’t
hurt her career, or get her in any trouble. | just needed
to end the series of what | perceived as snide verbal
criticisns.

Ex. 14.
4/ The Enpl oyee offered the foll ow ng exanpl e:

| corrected [one of the team | eader’s subordi nates], who is
al so on ny First Responder team about an action he took
during the last Tornado warning. During |ast week’s Safety
Meeting, he made a snide remark in reference to that
correction.

Ex. P-24.



I n Septenber 2000, when the Enployee learned froma third party
that the IM departnment head had extended the subordinate’s
contract, she objected to her managers:

Gent | enmen:
VWhile this is news to ne, although not unexpected, | have a
new enployee | am expecting on October 16, 2000. [The
subordinate] will have to be out of the cubicle he now
occupi es, leaving all conputer hardware in place, by that
dat e.

Ex. 15. The Enployee then forwarded her e-mail to the HR

departnment head, stating that her managers’ failure to tell her of
the extension indicated that they “don’t have to respond to ne, as
a manager or supervisor or anything else” and the “two of them
have been ‘sneaking around for the past few weeks orchestrating
this extension” and “didn’t even have the decency to show nme the
courtesy of telling me that | was no longer to sign his
ti mesheet.” 1d. The Network Manager responded that the
subordi nate woul d not be using his current cubicle and equi pnent,
and he referred to the IM department head s inquiry about
di fferent equi pnment. Id. The Enployee responded to him and the
| M department head:

I figured as nuch, but neither of you could be honest about
even that. It was nerely a safety wal k through and equi pnent
we didn’'t want to get |ost.

|'d prefer not to hear anything about Clinton, or any other
politicians fromeither of you. You got nothing on them

I hope [the subordinate] is naive enough, not to pick up any
of these traits.

I d. The IM departnment head forwarded the nmessage to the H
departnent head, stating:
Thought you mght like to see this. | thought we were nmaking
progress with [the Enpl oyee] but old habits die hard. | wll

address her disrespect, but not through EMAIL. She is again
maki ng an assunption about sonething that is not true.
Frankly I’"m getting tired of this.

I d. I n his notes of an October 4, 2000 conversation with the
Enpl oyee, the | M departnment head stated that he told the Enpl oyee



that her e-mail was inaccurate. Ex. 16; see also Tr. at 331-332.
His notes also stated that he objected to the e-mmil’s
“inflammatory” tone and stated that this had happened in the past.
Ex. 16.

In his notes of a Novenber 6, 2000 neeting, the |IM departnment head
stated that the Enpl oyee (i) objected to her managers’ eval uation
of her on a Meyers-Briggs survey, and (ii) conplained about the
Net wor k Manager. Ex. 16; see also Tr. at 332-334. The notes
state that the IM departnment head told her that he attributed
their differences to (i) her constant questioning of authority,
(ii) her view of her own authority as higher than it is, and (iii)
her inconsistent work habits and attendance - different hours.
| d.

2. The First Six Mnths of 2001

From Novenmber 2000 to January 2001, the Enployee, the Network
Manager, and the HR departnent head spent considerable tinme
addressi ng her objections to the process for, and the content of,
her Novenber 2000 performance apprai sal. As a result of those
di scussions, the Enployee’'s rating was raised. One of the
Empl oyee’ s obj ections concerned the Network Manager’s negative
view of sonme e-mmils that she had witten, see Ex. P-410-424.

In January 2001, the Enployee e-nailed the HR departnent, stating
that she did not want to work for the Network Manager:

You witnessed the ultimte reason I don’t wish to work for
[the Network Manager] in this neeting today. In a nutshell,
I have screaned and hollered, ranted and raved to convince
hi mwe need what security we have and then he sits there and
t akes credit for ny work, with no acknow edgnent to ne at
al | .

Ex. 19. The HR departnent head e-nmailed the Enpl oyee, stating
t hat he told the enployee relations departnent head that he
wanted a beneficial resolution of her concern. | d. Shortly
t hereafter, the I M departnent head and the enployee relations
departnment head di scussed options for reassigning the Enpl oyee.
Ex. P-64.

In the begi nning of February 2001, the Enpl oyee objected to the IM
department head’'s decision to termnate the contract for an
enpl oyee on another team | eader’s staff. The Enpl oyee stated that
the contract for a different nmenber of that staff should be
t er m nat ed:



After thinking about this over the weekend, |1’m going to
insist that it’s [the second staff nmenmber] whose contract
shoul d be term nated.

You know the reason why, but if not, | refresh your nmenory.
When | asked himto work on Internet nonitoring, he devised
a routine to usurp the nonitoring, passed it around, then
lied about it - he told you that it was a routine. For this
reason, he is damaged goods, as far as |’'m concerned, i.e.
not enough integrity to work on the security of this site.

O course, it's just ny opinion, but if this were ny | M Dept.
I would not be protecting those who denonstrate a |ack of
integrity over soneone who has not.

Ex. 22. The IMdepartnent head replied, “l appreciate your input,
but my decision stands.” The Enpl oyee responded:
Fine, but | don’t want [the second staff nmenmber] working on
any aspect of this site’'s security, including internet

noni t ori ng.

I d. This message sonehow arrived in the second staff menber’s
i nbox, and he showed it to his team | eader. The team |eader in
turn wote to the | M departnment head, defending the second staff
me mber . On February 6, 2001, when the I|IM departnent head
expressed his concern about the e-mail to the Enployee, she stated
t hat someone nust have tanpered with her machi ne and redirected
the e-mail to the second staff nenmber. Ex. 23. On the sanme date,
the Enployee sent a nmenmorandum to the enployee relations
department head, explaining why she believed that sonmeone had
tanpered with her conputer. Ex. 24. Ten days |later, she followed
up with a second nenorandum  Ex. 27.

On February 13, 2001, in the early afternoon, the Network Manager
e-mai l ed the Enployee, asking her to prepare a plan to train a
specified staff menber as a backup for the firewall and intrusion
detection. Ex. 25. The Network Manager stated that he would |ike
to discuss the natter at the next nmorning’ s cyber security neeting
and to have a plan ready the day after that. Id. The Enpl oyee
m ssed the neeting; in the late nmorning she e-mailed the Network
Manager, objecting to the short notice:

Mandatory, |ast m nutes neetings, arranged especially in an
envi ronment when people are on various schedules, and are
seen



and taken as ways of excluding differenting, though nore
experi enced opinions. Especially, since we all have pagers.
As | was assisting another Fernald enployee until well after
9 P.M last night, sonething I didn't have to do, but |I'm
al ready four or five hours into this workday.

This autocratic style of managenment doesn’t work for nost
intelligent experienced people - it certainly doesn’t work
for me - I’mworking on several solutions to this problem so
pl ease bear with ne.

Ex. 26.

On March 27, 2001, the I M departnment head issued witten rem nders
to the Network Manager and the Enployee. The witten rem nder to
the Network Manager cited “using poor judgnent in difficult

situations” and his “communication style.” Ex. 79. The witten
rem nder to the Enpl oyee cited “failing to maintain a regular work
schedul e, failing to follow managenent di recti on, and

communi cati ng unprofessionally with your managenent and peers.”
Ex. 28.

Later that day, the Enployee e-mmiled her supervisors that she
would “no | onger be avail abl e eveni ngs or weekends.” Ex. 30. 1In
an April 17, 2001 menmorandum to the HR departnment head, she
confirmed that she had told her supervisors that she would “not be
avai | abl e after hours or on weekends.” Ex. 32. The next day, the
enpl oyee rel ations departnent head nmet with the | M departnent to
consider options for nmoving the Enployee to a position that did
not require on-call duties. On April 20, 2001, the Enpl oyee e-
mai | ed the enployee relations departnment head, citing health and
religious reasons as bases for relieving her of after hours
duti es.

On April 26, 2001, the enployee relations departnment head
responded to the Enployee's April 20, 2001 e-mail. Ex. 36. The
enpl oyee rel ations departnment head stated that the Enployee s job
required that she be available for after hours work and that this
was not a new requirenent. She stated that the Contractor had no
record of any health issues that would preclude the Enpl oyee from
wor king after hours and that the Enployee could “swap out” her
responsi bilities during her Sabbath. The Enpl oyee did not accept
that sol ution, and on May 1 and May 2, the | M departnment head and
t he enployee relations departnent head considered alternative
assignments within IM Exs. 38, 39. They discussed the



possibility of noving the Enpl oyee fromthe Network Manager to the
Programer Manager to do Oracl e database work, which would not
require after hours work. At sone point at the end of April or
early May, the Enpl oyee’'s subordi nates were reassigned. Ex. P-
114-116.

On May 3, 2001, the Enpl oyee presented a VSP application to her
supervisor, who signed it that day. Ex. 56 at 4. Under the terns
of the VSP, an enpl oyee had to separate by June 29, 2001

On May 22, 2001, the Enpl oyee conplained to her managers that she
was being required to suggest her replacenent. The Enpl oyee
st at ed:

For various reasons, technical and otherw se, which I wll
not specify here, there is no one currently working in the
Systenms Admi nistration or Information Managenent who is
qualified to take over responsibility for Internet Security
at Fernal d.

It is nmy plan to get the Intrusion Detection, etc. up and
runni ng before ny departure, if | depart.

Ex. 41. The Network Manager forwarded the e-mail to HR, stating:

This is the results of a very brief (1 mn) neeting that |
had with [the Enpl oyee] this afternoon. . . . | asked her to
identify who woul d take over the work and to have that person
involved in the next inplementation of elron (internet
moni t oring). She said she would have to think about it.
This is the sane request | have made of her in the past and
recei ved the same response.

Id. The Network Manager and the Enpl oyee then had the follow ng
e-mai | exchange:

[ Network Manager]: | would like for you to start training [a
specified enployee] in Elron. . . . | am not aware of any
pressing task that would prevent either of you fromstarting
the training this afternoon. | would like the training

conpleted in two weeks

After you have conpleted the training of [the enpl oyee] in
Elron, I would like for you to begin training of [two other



enpl oyees] in how to maintain and update the firewall.
| would like their training conpleted by June 29.

[ Enpl oyee]: As neither you or [the | M departnment head] have
ever had or shown any appreciation for ny experience, it is

not unexpected that you would believe that | can transfer
t wenty-four years experience to novices in less than two
nont hs.

Do we have any training dollars for this effort?

[ Net wor k Manager]: Are you saving (sic) can not or will not
train these individual s?

[ Enpl oyee]: Do you think you can allow nme to be the Security
Proj ect Leader? You tend to manage (as opposed to |ead)
where you are not needed.

I am saying that beyond reading articles, etc. and pulling
out and trying to use buzzwords, you lack the technical
ability to know what you are asking and therefore are nmaking
an unreasonabl e request.

Ex. 42. The Enpl oyee then net with the I M departnent head and
objected to the Network Manager’s managenment style, specifically
his instruction to train the enployees. Ex. 44.

On May 23, 2001, the Enpl oyee objected to a co-worker’s inquiry to
t he Net wor k Manager on another project. Ex. 43. The Enpl oyee e-
mai | ed her supervisors: “Who is running this project? You, [the
co-worker], or nme?” I1d.

On May 24, 2001, the Enployee e-mailed the Network Manager,
stating that he had not answered her May 22 inquiry about

“how to proceed, i.e., how do | supply the background these
people need to understand the training so that they are
effective?”

Ex 46. He replied:
I would like for you to train backup personnel for network

monitoring and the firewalls irregardl ess whether you take
t he



[ VSP] or not. We have been discussing this for over two
years.

I would like for you to train these personnel in how to
operate the systenms. | would like for the backup personne

to be able to operate the software and answer questions in
your absence. We do not normally hire individuals who have
prior know edge of the applications and in the current
downsi zi ng environment we do not plan on hiring people with
speci alized skills. What this neans is that we have to take
individuals with other skills and transfer know edge from our
seni or personnel. You are correct in that you can not
transfer twenty five years of know edge to these individuals.
What | amasking you to do is transfer the know edge that you
have in running these two specific applications.

If any one of the individuals needs [access privil eges or
passwords] please set up the individuals and docunment it.
The objective is to have each one of the individuals fully

capable of maintaining the application. The i ndividuals
running the firewall need not be expected to be Solaris
experts.

If you need additional help from|[other named enpl oyees] to
provide training in Solaris or NT | amsure they will oblige.

We will not be sending [the individuals designated for
training] to formal training outside of the conpany.

The i ndividual s nanmed are aware that they do not possess al
the skills required to run these applications but all of them
feel that you have the ability to fill in the blanks. I
woul d like for [a named enployee] to be trained in Elron
first with the firewall training to begin when [another nanmed
enpl oyee] finishes his portal work.

Thanks for your help.

Ex. 46 at 2. The Enpl oyee responded that she did have backups:
for the firewall she cited an individual who had noved to anot her
project; for internet nonitoring she cited another i ndividual
al though she indi cated that that person could not analyze reports.
Ex. 46 at 1. The Enpl oyee then questioned whether the Network
Manager had identified the best individuals to be trained.



For the nobst part, there is nore to these applications than
just running them and that is where their backgrounds cone

into play. | have been very busy especially today but | plan
to sit down and deci de what background each of these people
need prior to what training | give them I f [naned
empl oyees] or whonever wants to teach those background
courses they can. However, | don’t think all of that can
happen by the end of June. Sonmehow the people you identify
to back nme up have to get the background or they will not
understand what I’mtrying to explain to them

I d. On May 24, 2001, the enployee to be trained in internet
nonitoring e-nail ed the Network Manager, stating that the Enpl oyee
had “laid out her plans for training nme:”

| spoke with [the Enpl oyee] yesterday afternoon and she laid
out her plans for training ne. She said she would give me ny
mar chi ng orders today so | could get started. She is going
to give ne a list of what she considers to be baseline
know edge requirenments for installing and adm nistering
Elron. She nade it clear that she expects nme to acquire the
know edge in any areas in which | may be |acking. She said

she will not bring nme up to speed and that it is ny
responsibility to get nyself up to speed. | may m squote her
here, but | believe that she stated that if | don't
denonstrate the baseline know edge required, she is going to
recomend that | not be trained. | told her that was fine
with nme.

Ex. 45. The Network Manager forwarded this e-mail to the IM

depart ment head, who forwarded it to HR, stating “Here's the
|atest on our attenpt to get [the Enployee] to train her backups.
I’1l have the Network Manager talk to [the nanmed enpl oyee].”

On May 31, 2001, the Contractor issued the decision nmaking | eave
to the Enmployee. Ex. 48. The docunent cited the Enployee’s
failure to have backups and her “unacceptable communications style
in recent e-mails” to the Network Manager.

In the norning of June 1, 2001, a neeting to followp on the
deci sion maki ng | eave was convened. Ex. 51. The senior security

of ficial discussed the need for backups. The Network Manager
presented the Enployee with a transition schedul e, changing the
i ndividuals to be trained on the firewall. The Enpl oyee

gquestioned the suitability of those individuals.



On June 11, 2001, the Enployee e-mailed the Network Manager,
conpl ai ni ng about another team | eader and one of her staff. She
questioned the integrity of the staff nmenber and then stated:

| amdismayed that | can NEVER ask [the team | eader and staff
menber] generally for anything and have them conply.

Ex. 53. The Network Manager responded that the Enployee’s
comments about the two individuals were “totally inappropriate,
uncall ed for and inaccurate.” I d. At the hearing, the team
| eader described the Enployee’s relationship with her and sone
ot her enpl oyees as “confrontational.” Tr. at 668-674.

On June 25, 2001, the Enployee withdrew her VSP application.
Ex. 56. On the sane day, the |I M departnent head transferred her
to the Programrer Manager. Ex. 57.

3. The Summrer of 2001

During the summer of 2001, the Enployee continued to have
conflicts with the network division. See Exs. 61-66; Ex. P-229-
246. The network division requested that she turn in various
materials associated wth her fornmer responsibilities; she
mai ntai ned that the Network Manager had al ready renoved sone of
these materials fromher file cabinet. |In addition, when a nenber
of the network division staff sought access to information from a
sof t ware provider, she refused the provider’s request that she
aut hori ze such access, citing the ongoing investigation of her
di scl osures. Although these specific matters were resol ved, the
Empl oyee continued to have conflicts with the network division
staff over the next two years. See, e.g., Ex. P-246-265.

C. Findings of Fact and Anal ysis

As nentioned above, the Contractor has the burden of establishing,
by clear and convincing evidence, that it would have taken the
same actions in the absence of the protected activity. The
Contractor has provided extensive docunentary and testinoni al
support for the actions. Al t hough the Enployee attributes the
actions to her protected activity, the Enpl oyee has not cast doubt
on the Contractor’s strong show ng. | find that the Enployee’s
testimony was not reliable. In some instances, her version of
events conflicted with her contenporaneous e-mails of those
events; in other i nst ances, her testinmony itself was
contradictory. In still other instances, her version of events
did not justify her conduct,



whi ch included failure to take direction from her managers and

communicate in a professional manner. Accordingly, after
considering the entire record - all of the docunments submtted,
and testinmony presented, in this case - | find that the Contractor

has net its burden.
1. Wether there were non-retaliatory reasons for the actions
a. The March 27, 2001 witten rem nder

The witten rem nder to the Enployee cited “failing to maintain a
regul ar work schedule, failing to follow managenent direction, and
conmuni cating unprofessionally with your nanagenent and peers.”
Ex. 28.

The Enployee agrees that she did not maintain a regular work
schedul e, but she contends that her schedule was nonethel ess
proper. Tr. at 870-874, 1060-63. She testified that staff
menbers sonetinmes had to work after hours, either on a schedul ed
project or in response to an unexpected problem Tr. at 873-874.
She testified that the staff nmenber could adjust his schedule so
| ong as he notified his supervisor in advance. Tr. at 870-872,
1060-1062. See also Ex. 20. The Enpl oyee maintained that she
always notified her supervisor, generally by voice mail or e-nmil
Tr. at 871-875, 1062-1063. Finally, she testified that her
manager’s approval of her time sheet indicated approval of her
schedule. Tr. at 871-872.

As aninitial matter, the record supports the Enpl oyee s position
that IMstaff sonmetines had to work after hours, that enpl oyees
sonetinmes offset that tine against their regularly schedul ed
hours, and that they were required to notify their supervisor if
t hey wanted such an offset. The record also indicates, however,
that the Enpl oyee abused this flexibility.

Al t hough the Enployee’ s testinony gives the inpression that her
managers never objected to her late arrivals, she never directly
so testified. |Instead, she testified that her managers approved
her time sheets. The record indicates that, prior to the witten
rem nder, the Enployee’'s managers had objected to her Ilate
arrivals. The I M departnment head s Novenber 6, 2000 daybook
entry, and his testinony, indicates that he told the Enpl oyee of
her manager’s objection to her “inconsistent work schedule,”
Ex. 16;



Tr. at 332. I n another context, the Enployee confirmed the
Novenmber 6, 2000 neeting, although she did not address this
st at enent .

Mor eover, the record indicates that the Enployee’'s late arrivals
did not always involve required work or notice to her manager.
Al t hough the Enployee has a record of her e-mils, 5/ t he
Empl oyee did not submt any docunents to support her position
that, prior to the witten rem nder, her late arrivals foll owed
notification to her manager of necessary after hours work. The
only evidence in the record about a late arrival is her
February 13, 2001 e-mail, which indicates that her after hours
work was di scretionary and that she did not notify her supervisor
of the work or her expected late arrival. Ex. 25. Finally, even
if she notified her manager of an expected |ate arrival, her
testinmony indicated that she did not tell himwhen she expected to
arrive. The Enpl oyee testified that when she schedul ed after
hours work, she gave general notice to users that the system would
be down and that this general notice was notice to her supervisor
Tr. at 872-874. She further testified that when she had
unschedul ed after hours work, she notified her supervisor that she
would be in late the next day and “usually” gave him “sonme idea of
what tine” she would arrive but “kind of backed off of that.” Id.
at 873. Accordingly, based on the entire record, | conclude that
t he Enpl oyee did not maintain a proper work schedul e.

The witten remnder also cited failing to foll ow managenent
di rection: repeatedly questioning her manager’s decisions,
di sregarding his authority, being argunentative and insubordi nate
and, in some cases, disrupting the work and the noral e of others.
Ex. 28 at 2. The Enpl oyee attributes her conflicts with her
managers to the fact that she made di scl osures about personnel in
the I M departnent, including her managers. The evidence is
contrary to her claim

The Enpl oyee failed to foll ow nanagenent direction. Exanples are
(i) her stated opinion that her supervisors did not have the
authority to reverse her decision |limting a subordinate’'s
conput er access, Ex. 13, and (ii) her failure to foll ow managenent
direction to restore the subordinate’s access. Ex. 13; Ex. P-324.
As discussed in subpart b below, a third exanple is her failure to
comply with her managers’ requests that she establish and maintain

5/ Ex. 77; Tr. at 1256-58.



backups. The fact that the Enployee made di scl osures concerning
her managenent did not renove her from their supervision or
justify insubordinate conduct.

Finally, the witten rem nder cited the Enpl oyee’s communicati on
style as “unprofessional” and <creating “a tension filled
at nrosphere where teammrk is difficult to achieve.” Although the
Empl oyee testified that, prior to the witten rem nder, no one
had ever conplained about her e-mails, see Tr. at 891, she
acknowl edged at |east one instance in which she was cautioned

about her e-mails. See, e.g., Tr. at 855-859 (Ex. P-410-424). In
any event, the Enployee denies that her comrunication was
unprofessional. Again, the evidence is contrary to her claim

The Enpl oyee’ s communi cation style was unprofessional and created
a tension filled atnosphere. The Enployee’'s e-mails would
springboard froma given issue into an attack on a person. The
August 9, 2000 e-mails to a subordinate are an exanple. Ex. 13.
From her di sagreement with the subordinate’s reconmendati on on a
computer-related matter, she |aunched into a discussion of the
“negatives” of his tenure with the Contractor, pronpting himto
conpl ai n about the nessage to the | M departnent head. O her co-
wor kers conpl ai ned about her conduct. See, e.g., Tr. at 668-674;
Ex. 17. Accordingly, the record supports the witten rem nder’s
st at enent t hat t he Enpl oyee’ s commruni cati on style was
unpr of essi onal and created a tension filled atnosphere.

b. The May 31, 2001 deci sion making | eave

The decision making |eave cited the Enployee’'s failure to
establish and mai ntain backups. The Enpl oyee nmintains that she
had backups and that she was in the process of conplying with the
Net wor K Manager’'s May 24, 2001 request to train others.

The decision making |eave accurately cites the failure to have
backups. Despite her assertion that she had backups, the
Enpl oyee’ s May 24, 2001 e-mail to her managers indicated that she
did not have backups for internet nonitoring and the firewall
the individual identified for internet nonitoring could not
anal yze reports, and the individual identified for the firewal
had left. Ex. 46. See also Tr. at 1101-1110 (i nadequacy of
anot her enployee as firewall backup). The Enpl oyee’s protests
about the difficulty of training anyone in IM for internet
monitoring and the firewall confirmthe |ack of trained personnel.
Ex. 46. The Enpl oyee’'s assertion that she was in the process of
conplying with her



manager’s May 24, 2001 request, even if correct, does not change
the fact that she did not have backups and that she nmi ght not have
them by the tinme of her departure. 6/ Furthernore, her e-mails
i ndicate that the Enployee failed to follow specific managenent
direction and inmproperly tried to establish preconditions before
she would foll ow specific direction.

The deci si on nmaking | eave also cited the Enpl oyee’ s “unacceptabl e
communi cations style” in recent e-mails to the Network Manager.
The Enployee denies that these e-nmails had an unacceptable
conmuni cation style.

The Enployee’s e-mails to the Network Manager had an “unacceptabl e
communi cations style.” Her May 23, 2001 statenent that “You tend
to manage (as opposed to |ead) where you are not needed” is an
exanpl e. Ex. 42. Her statenent that “beyond reading articles,
etc. and pulling out and trying to use buzzwords, you |ack the
technical ability to know what you are asking and therefore are
maki ng an unreasonable request” is another exanple. I d. Her
May 24, 2001 statenent “VWho is running this project? You, [a co-
wor ker] or me?” is a third exanple. Ex. 43. Accordingly, the
deci sion making |eave correctly cited recent e-mails to her
manager as having an “unacceptabl e comruni cati ons style.”

c. The job transfer

The job transfer cited the Enployee’'s wthdrawal of her VSP
application, the training of individuals to take her place, and
the need for the Enployee’s skills in the Programrer WManager’s
ar ea. Ex. 57. The Enpl oyee argues that other |IM enployees who
rescinded their VSP application were able to stay in the sane
j obs.

The Contractor had strong reasons for the transfer. The facts
recited in the transfer letter are accurate - there were
individuals trained to take the Enployee’'s place and the
Programmer Manager had a need for the Enployee' s skills.

6/ As an exanple, on May 24, 2001, the individual to be trained
for internet nonitoring e-mailed the Network Manager that the

Enmpl oyee had “laid out her plans for training me;” t hat he
needed to acquire certain background information on his own or
she woul d “recomend that | not be trained.” Ex. 46. See also

Ex. 44 (Enployee’s objection to individual designated for
training on the firewall).



Moreover, the record indicates that the job transfer was |largely
the result of the Enployee’s ongoing conflict with the Network
Manager, including her repeated statenents that she did not want
toreport to him and her stated refusal to work after hours. As
di scussed earlier, the I M department head had begun considering
alternative assignnents in early 2001, see, e.g., Exs. 19, P-64,
and the Enployee’s April 2001 refusal to work after hours pronpted
t he enpl oyee relati ons departnment head to conclude that she should

be moved to a job that did not require her to be on call, Ex. P-
108, 110; see also Ex. P-97, P-100, P-113 (discussions about
transferring the Enployee). Accordingly, | find that the

Contractor would have transferred her to a different position in
t he absence of the protected disclosure and that the designated
posi tion accommodated both the Enployee’'s refusal to be on call
and her desire not to work with the Network Manager. Accordingly,
the record anply supports the Contractor’s position that it had
strong, non-retaliatory reasons for transferring the Enpl oyee.

2. Wiether the Contractor Wuld Haven Taken the Same Acti ons
in the Absence of the Protected Activity

The Contractor has also denonstrated, by clear and convincing
evidence, that it would taken the same actions in the absence of
the protected disclosures. As explained above, the Contractor has
denmonstrated that it had strong reasons for the two disciplinary
actions. The Enpl oyee’s failure to follow a proper work schedul e,
her refusal to accept her managers’ authority and follow their
direction, her harsh style of comrunication, her refusal to be on-
call, and her failure to train backups for the security systens
are inconsistent with a productive work environnent. Mor eover
the Contractor has submtted evidence of disciplinary actions
i nvol ving other enployees, including one against the Network
Manager . Ex. 79. The actions cover a variety of behavior
includi ng tardi ness, absences, and communi cation style. Although
t he Enpl oyee nmmi ntains that any inappropriate conduct on her part
is attributable to her disclosures, this argunent is not
per suasi ve. First, the inappropriate conduct extended to
unrel ated matters, such as the August 2000 situation with a
subordi nate. More inportantly, enployee disclosures do not
insulate the enployee from the consequences of unacceptable
behavi or. As for the job transfer, the Enployee s repeated
obj ection to reporting to the Network Manager and her refusal to
be on-call necessitated the transfer. Accordingly, the evidence
is clear and convincing that the contractor would have taken the
same actions in the absence of the protected disclosures.



V. The July 2003 Involuntary Separation
A. Background

The Enmpl oyee reported to the Programrer Manager from June 25,

2001, the date of her transfer, until her involuntary separation
on July 7, 2003. The Enployee got along better with the
Programmer Manager and her staff, although there were specific
instances in which others objected to her behavior as
“inappropriate” or “harsh.” See, e.g., Tr. at 1155 (a co-worker)
& Tr. 1233-1234 (the Enployee); Tr. at 754-758, 781 (the
Programrer Manager); Ex. 72. Some of these instances are

di scussed bel ow, in connection with the Enployee’s challenges to
her separation.

On April 24, 2003, the Contractor announced a planned reduction of
77 positions. Ex. 74. The Contractor arrived at that nunber
t hr ough its Managenent Planning System Ex. 4. The Contractor
used that system to determ ne the nunber of enployees that it
needed in various job classifications.

For job classifications in which it had excess enployees, the
Contractor wused a standardized process for identifying which
enpl oyees woul d be separated. Ex. 5. The Contractor established
“core skills” that were applicable to all enployees. They were
“initiative,” “communication skills,” “quality of work,” and “work
habits.” The Contractor established “job-specific essential
skills” for each job classification or sub-classification. The
Contractor used a standard formthat provided a rating scale from
“1" to “5" (with “1" being the highest). The form also contained
two addi tional blocks: one for “Education/Certification” and one
for “Skills Transferability.” These two bl ocks provided for the
identification of relevant material and comments, but did not
provide for a rating.

A number of teans and offices participated in the ISP process.
Ex. 5. The HR departnment was responsible for coordinating the
process. A seni or managenent team consisting of the highest
| evel managenent , oversaw the process. For each job
classification, a functional job review team determ ned whet her
sub-classifications were appropriate and established the job-

specific essential skills and weighting factors. Supervi sors,
wi t hout knowi ng the weighting factors, evaluated their enployees
against the criteria. The functional job review team then

reviewed the eval uations and forwarded themto the HR departnent,
whi ch cal cul ated t he enpl oyee ratings and prepared a ranking |ist.
The functional job review



team and then the senior nmanagenent teamreviewed the eval uation
and ranking forms.

The |IM departnent managers and staff fell into tw job
cl assifications: | nformati on Systens Manager (hereinafter |IM
managers) and Information Systems Representative (hereinafter IM
staff nenbers). Ex. 6. The I M departnment had five nmanagers and
29 staff nenbers. The Contractor determned that it needed three
I M managers and 21 staff, giving the I M departnment an excess of
two managers and ei ght staff nenbers.

The functional job review team for the staff nenbers - the
i nformation systens representatives - consisted of the HR
department head and the Adm nistration head. Ex. 7. Those two
officials identified two sub-classifications in the “informtion
systenms representatives” classification: a network group and a
progranmer group. Wth input froma forner I M mnager, the team
devel oped j ob-specific essential skills for each group. The team
also met with the IMdivision managers to identify the nunber of
enpl oyees to be retained in each group. The managers determ ned
that they needed a m ni mum of six enployees in the network group.
Since there were eight enployees in that group, the managers
determ ned that two enpl oyees woul d be separated fromthe network
group, leaving six enployees to be separated from 21 person
progranmer group.

Each I M di vi si on manager eval uated the enpl oyees under his or her
supervi sion. Ex. 7. The two network managers consulted each
other to assure the consistency of the ratings for the enpl oyees
in their group; the two programer managers did the same for the
enpl oyees in the programer group. The |IM departnment head and the
functional job review teamreviewed the eval uations (which used a
scale of 1 to 5 with 1 being the highest), and for each group the
HR departnment calculated the enployee ratings and ranking,
reversing the scale so that 5 was the highest score.

For the network group, the ratings ranged from4.75 to 1.95. Ex.
P-499. The six retained enployees had ratings from4.75 to 3.00;
the two separated enployees had ratings of 2.50 and 1.95.

For the programrer group, the ratings ranged from 4.55 to 2.05.
Ex. P-529 to P-531. The top 15 ratings ranged from4.55 to 3.10.
The bottom six ratings were 3.05, 3.00, 2.95 2.75, 2.55, and
2.05. The Enployee’s rating was 2.75. The Contractor separated
five of



t hose enpl oyees; the enployee with the 2.95 was separated three
nonths | ater, in October 2003. 7/

B. Findings of Fact and Anal ysis

At the outset, it is clear that the Contractor’s decision to
conduct the June 2003 ISP had nothing to do with the Enpl oyee.
Rat her, it was one of a series of voluntary and involuntary

separation prograns associated with the upconm ng site closure.
Mor eover, the Contractor’s determ nation that it had an excess
nunber of enployees in the I M departnent had nothing to do with
t he Enployee. Finally, the Contractor’s decision to create two
groups for IMstaff nmenmbers had nothing to do with the Enpl oyee.

The Enployee has not challenged any of the foregoing. The
Empl oyee’s main argument is that the Contractor should have
eval uated her according to the network group criteria. In the

alternative, the Enpl oyee challenges her rating in the programer
group as too | ow.

1. \Whether the Enployee Bel onged in the Programmer G oup

I n support of her position that she should have been eval uated
according to the network group criteria, the Enployee cites notes
of manager di scussi ons recogni zing that some enployees had skills
in both the network and the programmer area and the “skills
transferability” colum on the evaluation form

The recognition of diverse skills, either in managenent
di scussions or on the evaluation form did not affect whether an
empl oyee was evaluated in the network group or the programer
group. The network group consisted of the staff nembers in the
two network divisions; the programrer group consisted of the staff
members in the two programer division. Each divi si on nmanager
eval uated the staff menbers in his division. Consi stent with
this, the Enployee, who was in a programrer division, was in the
progranmer group and eval uated by her manager. Accordingly, the
Contractor’s treatnment of the Enployee was consistent with its
treatnment of the other I M enployees.

7/ The Contractor contenporaneously docunented that the person
with the 2.95 rating was being “skipped” because he had uni que
know edge on a project that would be conpleted in October 2003.



The Enpl oyee further maintains that, even if she properly bel onged
in the programmer group under the ISP structure, she shoul d not
have been included in that group. The Enpl oyee reasons that she
woul d not have been in that group if she had not engaged in
protected activity. She points to her June 2001 job transfer,
whi ch she nmaintains was the result of protected activity.

As expl ai ned above, the Contractor has denmonstrated, by clear and
convi nci ng evidence, that it would have transferred the Enpl oyee
in the absence of the protected activity. Accordingly, there is
no nerit to this contention.

2. Whet her the Enployee Deserved a Higher Rating in the
Programmer G oup

The Programrer Manager testified in detail about why she assigned
the ratings that she did. She stated that she evaluated the
enpl oyees against the rating factors and relative to each other.
She di scussed her coments, and she gave exanples. The Programmer
Manager’s testinmony was highly credible. Based on her deneanor
and the even-handed expl anati ons that she gave, | believe that she
was testifying honestly and candidly. Mor eover, many of her
comrents and exanpl es were corroborated by docunents, including e-
mails fromthe Enpl oyee and the testinony of others.

Al though t he Enpl oyee generally maintains that her rating was too
| ow, the Enployee did not specify what she thought her rating
shoul d have been or who she believes should have been separated in
her place. | nstead, the Enployee objected to the rating in two
ways.

First, she argued that the rating was inconsistent with her
Novenber 2002 performance apprai sal. She sought to draw anal ogi es
bet ween the criteria and rating scales for the perfornmance
apprai sal and those for the ISP rating.

The Novenber 2002 performance apprai sal does not cast doubt on the
accuracy of the ISP rating. The two are sinply not anal ogous.
The first rated performance during the last half of 2002; the
second consi dered skills based on criteria and rating scal es that
were not coextensive with the performance appraisal.

Second, the Enployee objected to the witten coments on her
eval uati on. She viewed them as i naccurate or as understatenents
of her skills.



As an initial matter, | find that the witten comments were not
intended to be an all inclusive statenment of the basis for the
rating. They were a relatively small block on the eval uation

form Accordingly, argunments that the witten coments do not
reflect the full range of an enployee’ s skills do not thensel ves
cast doubt on the rating.

The Enpl oyee objected to the witten coment for “initiative.” 8/
The Progranmer Manager rated the Enployee a “4" (“occasionally
fails to neet some standards and expectations”), wth the

follow ng comment:

Has not taken initiative to | earn software devel opnent tools
or our data/work processes that we support. This limts work
t hat can be assigned fromthe renedi ation systens group.

Ex. P-605. At the hearing, the Progranmmer Manager cited the
| eachate systemand the neteorol ogi cal data system as exanples. 9/

8/ Initiative was defi ned as foll ows:

The extent to which the enpl oyee takes independent acti on,
suggests work inprovenents and is able to achieve project
requi rements consistent with the current mssion: Mkes
active attenpts to influence events to achieve goals; self-
starting rather than waiting to be told what to do; takes
action to achieve goals beyond what is required; constantly
| ooks for incremental inprovenments in work processes and
results.

Ex. P-605.

9/ The Programrer Manager st ated:

When soneone is introduced to a new area, you just don’'t
throw t he whole thing at them | give her the first part,
and then you expect that to take over.

And the | eachate system for exanple, that could have been
just do it, take the whole thing. Just do it. And that
didn’t happen. So we had sone of those cases where things
aren’t being taken over.

Tr. at 799.



The Empl oyee has not cast doubt on the rating. Al t hough the
Enpl oyee cited | earning W nbatch, the Programmer Manager testified
that the Enpl oyee | earned that as the result of an assignnent, not

on her own initiative. Tr. at 820. Simlarly, although the
Empl oyee cites |l earning JAVA and volunteering to use that skil
for the portal ©project, that initiative did not involve

remedi ati on systens, the work done in her division. Tr. at 764.
Finally, the Enpl oyee’s statenent that she had a |lot of free tine,
Tr. at 961-962, generally supports the Programrer Manager’s
statenent that she did not take the initiative to learn the tools
and data/work processes that the group supported.

The second core skill was “comunication skills.” 10/ The
Programmer Manager rated the Enployee as a “4" (“occasionally
fails to neet sonme standards and expectations), with the foll ow ng
comrent :

[ The Enpl oyee’ s] statenents that she is the best qualified in
IM the only one qualified to run it, her inflanmtory emails
and her questioning of others’ conpetence and honesty make

effective team work difficult. She does write and speak
wel | .
Em Ex. P-605. The Programrer Manager testified about the

Empl oyee’ s comruni cation skills:

[ T] he way [the Enployee] talked to people and worked with
peopl e, inpacted our ability to do work well. It doesn’t
mean that she was nean or rude all the tine.

It nmeans that there ... were cases in which she would be
harsh. [She]’s very sensitive to anything other people would

10/ Conmmuni cation skills is defined as foll ows:

The extent to which the enployee communicates clearly and
effectively and seeks to listen to and understand ot hers:

Expresses idea effectively in individual or t eam
situations; adjusts |anguage or term nology to the needs of
the receivers uses proper grammr, organization and
structure in witten comrunications; listens to and
acknow edges feelings, concerns, opinions, and ideas d
ot hers.

Em P-605.



say ... but not as sensitive to how ot her people would take
harsh words.

And assumi ng — questioning people’ s notives on sone snmall
things makes it difficult for those people to work. If
you’ ve been yelled at by sonmeone at work, even once by
sonmeone, it inpacts that.

If someone speaks harshly to you in public, even if they're
nice to you the rest of the tinme, that’s just natural that
peopl e are going to have sonme problenms with that.

And | think it’s just the core of the problens, is those kind
of — that harshness, occasionally.

Tr. at 754-55. As an exanple, the Progranmer Manager stated that
one day she received a call from a first responder team nenber
trying to get in touch with the Enpl oyee. When the Programer
Manager |ater asked the Enployee if the team nenber had reached
her, the Enpl oyee “yelled” at the Progranmer Manager in front of
ot hers, stating “it wasn’'t any of [the Programmer Manager’s]
business.” Tr. at 781. 11/ Wth respect to the Enployee’s

11/ The Enpl oyee apparently viewed the question as an affront
to her authority on her first responders team She | ater e-
mai | ed the Programmer Manager:

Apparently you were unable or unwilling to hear what | was
trying to tell you regarding [the] phone call to you. As
| see it, someone, whonever, called my boss and ot herw se

created a big uproar this norning, as if | am sone kind of
non-responsi ve, non-perform ng enployee. Why ? Because
they wanted a thernometer. | didn't and don’t appreciate

it, especially when they weren’t using or used to using the
proper procedure.

| also don't like or enjoy the m ddl e-man arrangenment of
comuni cation used too often here at Fernald. |1'mused to
t aki ng care of issues nyself.

As with all my responsibilities over the last twenty-five
years since becom ng a professional enployee, | have nade
arrangenents for ny absence, including First Responders,
when necessary, such as during my recent 2-week vacati on.

Ni ce wel conme hone.

Ex. 72.



statenent that she was the “only one qualified to run” the IM
depart nment, the Programmer Manager cited the Enployee’'s
Novenber 19, 2002 letter to her, in which the Enpl oyee stated:

I know who | am what | have contributed, what | am capabl e
of and where | am going. Only the envious and intim dated
have tried and will try to deter ne. Both they and | know
who they are. Utimately, |I'm the one person in the
departnment with the capabilities to run the whol e operation,
but |I’m al so the nost under-val ued.

Tr. at 755 (quoting Ex. 73). As for the e-mails, the Programmer
Manager cited an incident in which the Enployee did not want to
give the network division access to her conputer to install
security software. Tr. at 756. The Programer described the
|atter situation as follows:

[I]t becanme a big thing, involved the managenent and HR and
alot of things. And really when you think about it, it was

just, we need to install this on your conputer I|ike we
install ed on everybody’s on the whole site’s, you know? The
presi dent of the conpany, | assunme got it. So that’s what |
mean.

Tr. at 758 (referring to Ex. 68 and 70). The Programer Manager
also cited a situation in which the Enployee attributed her
inability to access the Contractor’s intranet to inproper
interference by others, but it turned out to be a technical glitch
created by software that the Enployee had installed on her
conmputer. Tr. at 755-56; see Ex. 71.

The Enpl oyee’s letter, her e-mmils, and her testinony support the
Programmer Manager’s rating of her communication skills. Although
t he Enpl oyee testified that the purpose of her letter was to ask
for additional work, Tr. at 977, the letter does not make any such
request. Instead, it conplains about the | ack of pronotion and



refers to “those who have repeatedly displayed a |ack of
integrity.” |If, as the Enpl oyee testified, her purpose was to ask
for work, she did not comrunicate that purpose. The e-mails
docunment other incidents, which turned routine mtters into
attacks on IM staff integrity and notives. Exs. 70, 71, 72.
Finally, the Enployee’'s striking indifference to how her
communi cations are received by others supports the rating. The
Enpl oyee testified:

Q Had [the Programmer Manager] ever counsel ed you on any e-
mai |l s that you wote that she thought were inproper?

A | don't know about inproper. She didn't necessarily |ike
a couple that | had witten. But | felt like, nunber one, if
Il was — if inan e-mail | was conpl ai ni ng about sonmebody, the

e-mail was not directed at them okay? It was an attenpt to
address i ssues.

Q Did [the Programmer Manager] ever refer to any e-mails
that you wote as inflammtory?

No, not that — use the word, inflammtory, no. | think one
of themshe sai d sonet hing about hostile, maybe. But |’ m not
sure | know what inflammtory neans.

My idea of inflammtory, to ne that neans how sonebody el se
reacted toit. Not that any — | really can’t control anybody
else’s reaction. Most people don't like to be criticized or
corrected or anything.

Tr. at 977-78. Accordingly, the Enployee has not cast doubt on
t he Programmer Manager’ s assessnent of her communication skills.



The third core skill was “quality of work.” 12/ The Programmer
Manager rated the Enployee as a “3" (“consistently neets al
standards and expectations)” with the followi ng comment:

Does good job of devel oping working real tinme data | oaders.
She has perforned all tasks directly requested but does not
step up to take ownership

Ex. P-605. The Progranmer Manager testified:

Agai n, you have to look at it related to the other people.
In order to make a good system in the environment we're
working in — we’'re not a big commercial software conpany.

We work with our custonmers and deliver things they need,
which sonmetines they' re not sure what they need. W have to
be part of the process. So to be good you have to be able to
deliver sonmething useful to the people who are keeping us
enpl oyed.

And so you need that technical ability to make — which she
did do, but then you also need to be able to go back and
forth with custoners. Go back and forth and make sure that
this is the final, good product. That’'s the way we all work
in both of the application areas.

Tr. at 761.

The Enpl oyee has not cast doubt on the accuracy of this rating.
It is undisputed that, in general, the Enployee did not work with
t he end-users, as did the other enployees wi th higher ratings.
Because the eval uati on was based on denonstrated skills, the *“why”
is not relevant to the rating. Mor eover, the Enployee has not
asserted that the Progranmer Manager treated her differently than
simlarly situated enployees in terms of allowing access to
custoners: she

12/ “Quality of work” was defined as:

The extent to which the enployee’s work is accurate, well
organi zed, thorough, and <conplete: Provides accurate
information in an useable formto others that need to act
on it; follows policies and procedures correctly;
antici pates and prepares for problens that may interfere
with desired outcones.



attributed the difference to fact that the others had | ong tenures
in the programrer division. Tr. at 980. Accordingly, the record
indicates that the Programmer Manager properly rated the Enpl oyee
as “consistently nmeets all standards and expectations.”

The Programrer Group had three job-specific essential skills. 13/

The first skill was defined as follows:
Skill and ability to wite/code programm ng |anguage wth
enphasis on Oracle, Power Builder, JAVA, JSP, ACCESS, and
G s

Ex. P-606. The Progranmmer Manager rated the Enployee a “3" with
the follow ng comrent:

Knows Oracle DBA, PL/SQ., SQ well. Learni ng JAVA. N
Forms, Reports on Oracle. Knows W NBatch very well & Has
NT/ 2000 Know edge which is useful to devel opers.

The second essential skill was defined as foll ows:
Ability to analyze and solve technical probl ens as
denonstrated by application of skills via problem solving and
hi gh | evel of productivity.

Ex. P-606. The Programrer rated the Enployee with a “3" with the
foll ow ng coment :

Is very good at trouble shooting at a technical |evel,
programm ng | evel but does not address data/functionality.

The third essential skill was defined as foll ows:

13/ Job-specific essential skills are defined generally as
follows:

The extent to which the enployee s skills, know edge and
abilities apply to the required scope of work. | dentify
specific skills required to perform work in the job
category that are essential to performng work to be done
in the future. Li st nost inportant skills (preferably 3-
5).

Ex. P-606.



Know edge of user community data and functions to denonstrate
application of skills and know edge providing customer
support.

Ex. P-606. The Progranmmer Manager rated the Enployee as a “4"
with the follow ng conment:

Does not know our customer work processes or database
structure to a level sufficient to help in troubl eshooting
actual functionality or user issues to provide analysis for
new user busi ness needs.

I d.

The Enmpl oyee has not cast doubt on the accuracy of the job-
specific skills ratings. The Enployee asserts that first comment
understated her skills by stating that (i) she was “learni ng” when
she had conpleted a course, (ii) she “has NT/2000 know edge,” and
(iii) she did not know Oracle fornms and reports. These asserted
underst atenments are insignificant. The statenent “|earning JAVA”
was accurate in that the Enployee was just conpleting a course and
had yet to denonstrate her know edge on a project; the Programer
Manager testified that the division did not use NT/2000 know edge
or Oracle reports and, therefore, those skills would not have
affected her rating. Tr. at 762-768. For the second skill, the
Enpl oyee did not argue that she had a high |evel of productivity,
and any such statenent would be inconsistent with her statenent
about idle tine. For the third skill, the Enpl oyee concedes its
accuracy and has not alleged that the Programer Manager treated
her differently than simlarly situated enployees in ternms d
access to custoners.

Aside from the core and job-specific skills, the Enployee

chal | enges t he portion of t he eval uati on listing
“Education/Certification.” The Enployee cites the use of an
acronym with tw letters transposed, to describe “Mcrosoft
Certified Systens Engineer,” i.e., “MSCE” instead of “MCSE.” The

Enpl oyee al so cites the Programmer Manager’s failure to attach an
e-mai | nessage that she was conpleting a JAVA course.

These objections do not cast doubt on the accuracy of the
Enpl oyee’s rating. First, the “Education/Certification” was not
part of the rating; even if it could serve as a tiebreaker, there
was no tie to break in this case. See, e.qg., Ex. 9; Tr. at 92,
165. In any event, there is no evidence to indicate that the



transposed acronym would confuse anyone, and the evaluation
clearly recognized her JAVA training in the skills coments.
Accordi ngly, for the foregoing reasons, the om ssions do not cast
doubt on the rating.

The Enpl oyee argues that her “Skills Transferability” should have
pl aced her in the group of retained enployees. The Programmer
Manager commented that the Enployee knew “network and security
related i ssues.” The Enployee maintains that her range of skills
made her nore valuable to the Contractor, and she notes that the
other enployees with a simlar range of skills were not separated.

These objections do not cast doubt on the rating or the Enpl oyee’s
separati on. The evaluation formdid not provide for a rating for
“Skills Transferability;” the “transferability” is to “other
functional groups” and is intended to identify skills that m ght
allow a person to be transferred to a job opening in another area.
See, e.qg., Ex. 9; , Tr. at 42-45, 70, 73, 92-94.

Finally, the Enpl oyee submtted a matrix of the know edge, skills,
education, and certifications, of all the enployees in both
groups; for hers, she added information that was not on her
evaluation form Ex. P-617; Tr. at 1234-1235. Based on this
chart, she concludes that she should have been retained.

As indicated above, the Contractor did not evaluate people
according to whatever know edge they m ght have. | nstead, the
Contractor eval uated enpl oyees according to their denonstration of
core skills and the essential job-specific skills for their job
classification or sub-classification. | find that the Programmer
Manager evaluated the Enpl oyee against the relevant specified
criteria honestly and fairly, notwi thstanding the Enployee’s
obj ecti ons. Accordingly, | have concluded that the Contractor
woul d have taken the same action in the absence of the protected
di scl osure.

V. Concl usi on

As i ndicated above, the Contractor had the burden of
demonstrating, by clear and convincing evidence, that it would
have taken the sane action in the absence of the protected
activity. As also indicated above, the Contractor net that
burden. For that reason, the enployee is not entitled to relief.



It |s Therefore Ordered That:

(1) The request for relief under 10 CF. R Part 708 submtted by
S.R. Davis, OHA Case No. VBH-0083, is hereby denied.

(2) This is an initial agency decision that becones the final
deci sion of the Departnment of Energy unless, by the 15th day after
receiving the initial agency decision, a party files a notice of
appeal with the Director of the Ofice of Hearings and Appeals.

Janet N. Freinmuth
Hearing Officer
O fice of Hearings and Appeal s

Date: April 21, 2004
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