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Dennis D. Patterson (Patterson or the conplainant) appeals the
di smi ssal of his June 1, 2006 conplaint of retaliation filed under
10 CF.R Part 708, the Departnment of Energy (DCE) Contractor
Enpl oyee Protection Program He filed the conplaint with the
Enpl oyee Concerns (EC) Manager of the DOE s | daho Operations Ofice
(DOE/ID), located in Idaho Falls, ID.  As expl ained below, the EC
Manager’s July 17, 2006 dism ssal of the conplaint should be
reversed, and the appeal granted.

| . Background

The conpl ai nant is the Manager of the Enpl oyee Concerns and Ethics
O fice of the Battell e Energy Alliance (BEA). BEA nmanages the DOE' s
| daho Nati onal Laboratory. On June 1, 2006, Patterson filed a
Complaint of Retaliation with the DOE/ID EC Manager. In that
conplaint, he alleged that he nmade protected disclosures involving
violations of the Privacy Act, the Freedom of Information Act and
Part 708. He stated that he made these disclosures to BEA senior
managenent and to the BEA corporate office. He clainmed that BEA
retaliated agai nst himin a nunber of ways, including intimdation,
a retaliatory investigation of his ethics office, a |ower
performance appraisal than he had previously received, which
resulted in a reduction in his merit pay increase for 2005, and a
change in his job title from Manager to Specialist 5, which he
contends wi |l have an adverse i npact on his future sal ary i ncreases.

In the July 17, 2006 dism ssal letter, the EC Manager of the DCE/ I D
determ ned that the conplaint should be dism ssed for the foll owi ng
reasons. First, the EC Manager found that the conplaint was
untinmely filed. Inthis regard, she noted that a Part 708 conpl ai nt
must be filed w thin 90 days of the date that the conpl ai nant knew
or should have known of the alleged retaliation. 10 CF R



8§ 708.14(a). The EC Manager stated that the conplainant had filed
a “Charge of Discrimnation” with the | daho Human Ri ghts Conmi ssi on
in which he stated that the |atest date of discrimnation was
February 24, 2006. ! She therefore determined that the June 1
filing of the Part 708 conpl ai nt took pl ace beyond the 90 time frane
and consequently was untinely.

As a second reason for the dism ssal, the EC manager indicated that
t he conpl ai nant had not stated that he had exhausted all applicable
gri evance-arbitration pr ocedur es, as required by Section
708.13(a)(1).

Based on t he above findings the EC Manager di sm ssed the conpl ai nt.

Pursuant to 10 CF.R 8§ 708.18(a), Patterson filed the instant
appeal with the Ofice of Hearings and Appeal s.

1. Analysis
A. Timeliness

As not ed above, the EC Manager found that the conplaint was untinely
because the | atest retaliation noted by Patterson in his “Charge of
Discrimnation” with the Idaho Gvil R ghts Comm ssion took place
on February 24 and he filed his Part 708 conpl aint on June 1, which
was nmore than 90 days later. | cannot discern why the EC manager
referred to the Charge of Discrimnation rather than Patterson’s
Part 708 Conpl aint of Retaliation in determ ning whether the filing
was timely. In any event, Patterson filed a copy of his June 1
conplaint along with his appeal. As Patterson notes in his appeal,
the conplaint clearly alleges a retaliation on March 14. The
retaliation was a reduction in his 2005 nerit increase. See
Conmplaint Item(2)(F). Based on that alleged retaliation, the Part
708 conplaint was clearly filed within the 90 day tinme frane
permtted under Part 708. Accordingly, this aspect of the EC
Manager’ s determ nation will not be sustai ned.

B. Exhausti on of Gievance/ Arbitrati on Procedures

As stated above, the EC Manager included as a second reason for
di sm ssing the conplaint that Patterson had failed to state that he
had exhausted all applicable grievance-arbitration procedures, as
requi red by Section 708. 13.

1/ The conpl ai nant wi t hdrew that conplaint on May 25, 2006.



After reviewing record in this case, | find that the EC Manager has
erred regarding this issue. As an initial matter, | note that the
Patterson conplaint does include a statenment regarding the
grievance-arbitration issue. Specifically, Patterson has included
a formthat appears to have been devel oped by the DOE/ID. The form
asks the filer to provide information about the various
jurisdictional matters that every Part 708 conpl ai nant nust address,
including a required statenment by a conplainant that he has
“exhausted (conpleted) all applicable grievance or arbitration
procedures.” 10 CF.R § 708.12(d). In connection with this
subsection, the DOE/ID formoffered the follow ng three options as
responses to whether the conplainant had exhausted all applicable
procedures: “(1) all attenpts at resolution. . . have been
exhausted; (2) the conpany grievance procedure is ineffectual or
exposes ne to enployer reprisal; 2 (3) the conpany has no such
procedures.” The individual submtting this formis asked to mark
all that apply.

In his conplaint, Patterson responded by claimng that the
procedures were ineffectual (Item No. 2). The EC manager then
rejected that response, stating that the conplainant had not
exhausted all grievance arbitration procedures as required under
Part 708.

The EC Manager’s determnation appears to assune that the
conpl ai nant was required to exhaust the BEA grievance arbitration
procedures. Based on the record in this case, we find that this
assunption was incorrect. The term *“grievance-arbitration
procedure” used in the context of Part 708 has a speci alized neaning
related to procedures negotiated by enpl oyees and nmanagenent under
| abor agreenents. It therefore does not include every unilaterally-
created grievance procedure that an enployer may informally offer.
Darryl H. Shadel, 27 DOE { 87,561 (2000). See al so 64 Fed. Reg.
12862 at 12868 (March 15, 1999).

2/ Thi s option was one that was avail abl e under the prior version
of Part 708 at Section 708.6(c)(2), which was pronul gated in
1992. That provision is not included in the current version
of Part 708, pronulgated in 1999. Accordingly, this option
shoul d not have been included in the form



In the instant case, it does not appear that Patterson has failed
to participate in a union-mandated grievance procedure. *® Rather,
he has sinply not utilized a voluntary BEA “Alternative Dispute
Resol ution” (ADR) process that is set out in the BEA handbook. *

Such use is not required under Part 708. Accordingly, the
conplainant was not required to exhaust either a mandatory
gri evance-arbitration procedure or the BEA voluntary process. H's
failure to indicate exhaustion of grievance-arbitration procedures
on the DOE/ID formis entirely understandable, since the formdid
not include the appropriate option, i.e. that he was not required
to participate in a union-nmandated grievance procedure. ° (1
recommend that the formbe anmended to include an opportunity for a
conplainant to indicate that he is not required to participate in
a uni on-mandat ed gri evance procedure.) Accordingly, the conpl aint
was i nproperly dism ssed based on the purported failure to include
a statenent regarding exhaustion of grievance-arbitration
pr ocedur es.

As indicated by the above discussion, | find that the DOE/ ID
dism ssal was incorrect and the Patterson conplaint should be
accepted for further processing.

| T 1S THEREFORE CORDERED THAT:

The Appeal filed by Dennis D. Patterson (Case No. TBU-0047) is
hereby granted, and his Part 708 conpl aint is hereby remanded to the

3/ In fact, it is not clear that he is even a nenber of a
bargai ning unit required to use such procedures.

4/ As Patterson points out, the BEA handbook indicates that
“Enpl oyees have the right to file conplaints with enforcenent
agencies wi thout using the ADR program” Appeal at 2.

5/ It is also possible that there are no union-mndated
procedures at the site, in which case the conpl ai nant should
have checked item3. |In any event, based on the record here,

it appears that the exhaustion requirenents of Section 708.13
are not applicable. However, the conpl ai nant should confirm
this is the case.



Enmpl oyee Concerns Program Manager, |daho Operations Ofice, for
further processing as set forth above.

Ceorge B. Breznay
Director
O fice of Hearings and Appeal s

Dat e: August 21, 2006



